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FOREWORD 


“The Law of Agency” is a worthy successor to the 
author's “Indian Sale of Goods Act" and Rai Sahib Om 
Parkash Aggarwal has attained the same high standard. 
The book will be welcomed by the members of the legal 
profession both as a book of reference and as a readable 
treatise on the Law of Agency in British India. The 
references to English Law on which our own Law of 
Contract is based point the way to the correct approach 
to this subject. The author has spared no pains in 
making his book as exhaustive as possible and the scheme 
of the work is calculated to facilitate ready reference. 


G.D. Khosla. 

(The Hon’ble Mr. Justice) 

April 5th, 1946. Bar-at-Law 

I. C. S. 

judge of the High Court of 
Judicature at Lahore. 




PREFACE. 


The Law of Agrenoy is an important branch of the rom- 
meroial laws of any countiy, anrl in India it forms Chapter X of 
the Indian Contract Act, 1872. This Act, however, does not 
profess to be a complete code dealing with the law relating to 
contracts and though the piovisions of the Act so far as these 
stand, are exhaustive and imperative, we have to go beyond (he 
Act for matters not covered by it. The Act also specifically 
saves any usage or custom of traflo or any incident of 
any contract, not inconsistent with its provisions. The 
aim of the present work is to provide an analyticnl and 
critical study of this important branch of the law of contract, 
and to furnish as fully as possible a statement nt the principles 
and rules relating thereto. 

The Indian Contract Act was enacted atter the principles 
of theTflnglish Common Law as they existed at the time, and 
although considerable changes seem to have occuiTed in the 
English Common Law since the enactment of the Indian 
Contract 4ct, most of the provisions of this Act remain unchan¬ 
ged. The l4.w of agency as stated in the English tex-bonks 
cannot therefore be accepted as applicable to India without 
properly sifting It In this book the decisions of the English 
and other foreign Courtson the law of agency have been carefully 
examined before citing as authority. At the same time it is 
clear, as held by their Lordships of the Privy Council, that in 
the absence of any law or well established custom existing in 
India, English law would properly be resorted to in mercantile 
affairs, for principles and rules to guide the courts in thi*^ oountrv 
to a right decision. Knowledge of the principles and rules of 
the English law relating to agency is therefore essential for 
proper study of the law as applicable in India, ami where the 
Indian oasclaw on the subject i.s meagre or not forthcoming and 
the rule is not clear from the plain meaning of the statute, use 
of the English caso-l-aw on the subject as illustrative of the 
general principles of the law will bt* of considerable lielp. In 
this work therefore there arc frequent references to the Eiiglisli 
law and the decisions thereunder. There are references io tlie 
American law on the subject also Commentators on legal 
subjects in India often quote from English and other foreign 
decisions without quoting the law under wliich those decisions 
were given with the result that it is not possible to examine such 
authority in its true perspective and to judge its value in 
deciding a case under the law as applicable in India. Care has 
been taken not to repeat this mistake here. 

The present work forms the second volume of the senes 
which 1 propose to write on the commercial laws of liuli,i The 
first volume dealing with the Indian Sale of Goods Act. 1930, 
was first published in 1941, and was warmly received by Ihg 
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leg'al pi;iblic. Its second editon is already in the hands of my 
readers. In fact, the enoouragement^which I received by the 
success of that book has prompted me to write this book also. 
I^ however, do not claim any originality in its preparation- A 
commentator’s job is no more than to quote the relevant law, 
collect the various authorities and examine them, and arrange 
^ the whole matter under suitable headings and sub-headings, so 
as to provide an intelligent and easy reading of the sxibject. 
Members of the legal profession and tjiose who have to ad- 
mirnster law in any capacity deem it a great convenieiice if they 
can lay their hands in the shortest possible time on the law 
applicable to the case before them. There is a general com¬ 
plaint that books on commercial laws are dry and stiff. J have 
tried to deal with the law of agency in this book as fully as 
possible, and to rnakei it read interesting. Hnw far I have been 
successful in my attempt 1 leave it to my generous readers to 
judge. The caselaw quoted, both English and Indian is up to 
dat(\ and the index is quite exhaustive and complete with cross 
references. A table of cases also has been added. 

In the preparation of this book I have derived considerable 
help from Bowsead’s Law of Agency, Katiar’s Law of Agen¬ 
cy ; Pollock and Mulla’s Fndian Contract Act; Moitra^‘^ Indian 
Contract Act ; Wright’s Principal & Agent, Paterson’s Law of 
Agency (Tagore Law Ijectures) Story on Agency, HalsV)nry’s 
Laws of England (Second Edition) and other standard works 
on the subject, and I gratefully acknowledge my indebtedness 
to the learned axithore of these works. My thanks are also due 
to my younger brother Mr. B. Vira Gupta B.A. for preparing 
the table of cases and for seeing the book through the press. 

I owe a debt of gratitude to the Hoii’ble Mr Justice G. D. 
Khnsla Bar-at-law I.C.S. Judge of the High Court of Judicature 
at Lahore for his kindness to go through the pages of this 
book and contribute a foreword. 

I shall be grateful to my readers if they will favour me 
with their suggestions for the improvement of this work for sub¬ 
sequent editions. 


New Delhi, 

April 2Srd; 1946. 


OM PRAKARH 
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THE 

LAW OF AGENCY 

* IN 

BRITISH INDIA 

CHAPTER I 


1. ContL'actaal obligations. % Agency. 9. Law of Agency. 

4. English Law how farhelpfnl in interpreting the Law of Agency in British India 
5. History of the Law of Agency 

Introductory 
1. Contractual obligations 

“The object of Law”, sayB Anson, “is Order, and the 
result of Order is that men are enabled to look ahead with 
some sort of security a.s to the future. Although human action 
cannot be reduced to the uniformities of nature, men have yet 
endeavoured to reproduce, by law, something approaching to 
this uniformity. As the law relating to property had its origin 
in the attempt to ensure that what a man has lawfully acquired 
he shall retain, so the law of contract is intended to ensure that 
what man has been led to expect shall come to pass; that what 
has been promised to him shall be performed.Pollock des¬ 
cribes the Law of Contract as the endeavour of public authority, 
a more or less imperfect one by the nature of the case, to 
establiali a positive sanction for the expectation of good faith 
which has grown up in the mutual dealings of men of average 
ri gh t-mindednoss. 2 

Contract results from a combination of the two ideas of 
Agreement and Obligation. Contract is that form of Agreement 
which directly contemplates and creates an obligation; the 
contractual obligation is that form of obligation which springs 
from Agreement.^ 

An obligation, in the language of jurisprudence, is the legal 
tie or vinculum juris (as the Roman lawyers called it), which 
connects two definite persons, A and B of whom A has a right 
that B shall do or refrain from doing something to, for, or on 
behalf of A; while B is under a corresponding duty to do or 
refrain from doing that something to, for, or on behalf of A. 
A’s end of the tie we call a right (oi strictly a right in personam 
ill contrast with the rights in rem), B\s end a duty ; obligation 
covers both the right and the duty, considered together. 
The root idea is the tying^ 

The methods by which this legal bond comes into existence 
and connects the two parties are mainly two. (i) The first is the 
act of the parties themselves in agreeing together to create such 
an obligation between them, which in this case Is called a con¬ 
tract. (ii) The second is the act of the law itself, either (a) by 

Ji. Anson’s Law of Contract, 16th Edn, pp.2, 3. 

2. Pollock’s PrincipleB of Contract, 9th Edn., p. 1. 

3. Anson, page 2. 
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imposing upon two parties, standing in certain mutual relation¬ 
ships arising independently of agreement an obligation analo¬ 
gous to a Contract, which is therefore said to arise from Quasi- 
contract (quasi ex contractu the Komau lawyers called it), e.g., 
in certain cases an obligation to restore money paid in ignorance 
of fact; or (b) in fixing the geneml principles of civil (as opposed 
to criminal) liability for legal injury inflicted by one person 
upon aTiothf3r, apart from breach of contract and from Quasi- 
contract. Where, tor instance, a right to property, to security, 
or to reputation has been violated by trespass, assault or deda- 
inatiou, the wrong doer is bound to the injured party to make 
good bis breach of duty in such manner as is required by law. 
Such an obligation is not created by the free will of the parties, 
imt springs up iinmediately on the occurrence of the wrongful 
a(‘t. Obligation may spring from agreement and yet be distin¬ 
guishable from contract. Of this sort are the obligations inci¬ 
dental to such legal transactions as marriage or the creation of 
a trust. 

Here we are concerned only with contractual obligations, 
that is, obligations arising out of contracts. A contract is an 
agreement between iwo or more persons resulting in one or 
more of them being legally bound to do or not to do something 
for or at the instance of the other or others, or in other words, 
it is an agreement enforceable at Jan\ made between two or more 
persons, by which rights arc acquired by one or more to acts or for¬ 
bearances on the part of the other or others.^ 

What is an Agreement ? Agreement as analysed by 
Savigny, is the expression by two or more per'^ons of a common 
intention to affect their legal relations. But Agreement as thus 
defined has a wider meaning and includes transactions of other 
kinds than contract as wo commonly use the term. There are 
Agreements the effect of which is concluded as soon as the 
parties thereto have expressed their common consent in such 
manner as the law requires. Suck are conveyances and gifts, 
wherein the agreement of the parties effects at once a transfer of 
rights in rem, and leaves no outstanding obligation subsisting 
between them. There are agreements which effect their purpose 
immediately upon the expression of intention, but which differ 
from siinple conveyance and gift in creating further outstanding 
obligations between the parties, and sometimes in providing 
for the coming into existence of other obligations, and those 
not between the original parties to the agreement. For instance, 
a settlement of property in trust,’' for persons born and unborn, 
effects much more than tlie mere conveyance of a legal estate 
to the trustee ; it imposes on him ineidciital obligations some 
of whicli may not come into oxi'stence for a long time ; it creates 
possibilities of obligation between him and persons who are 
not yet in existence. These obligations are the result of Agree¬ 
ment. Yet they are not Contract. 

Contract differs from other forms of Agreement in having 
for its object the creation of an obligation between the parties 

1. Anson n; 10; (Jf. olaaso (h) of soetinn 2 of the Indian Contract Act, 1872, 
which defines contract as an agreement enforceable b; law. 
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to the Agreement. Its essential feature is a promise by one 
party another, or by two parties to one another, to do or for¬ 
bear from doing certain specified acts. By a promise we mean 
an accepted offer as opposerl to an offer of a promise, or, as 
Austin called it, a pollicitafim. To make that sort of agreement 
whicli results in contract, there must be (1) an offer, (2) an 
acceptance of the offer, resulting in a promise, and (3) the law 
must attach a binding force to the promise, so as to invest it 
with the character of a legal o'digation. Or we may say that 
such an agreement consists in an expression of intention by one 
or both of two parties, of expectation by one or both wherein 
tlie law requires that the intention should be carried out 
according to the terms of its expression and the expectation 
thereby fulfilled.’^ 

2 Agency 

The general rule that a person who is not a i)arty to a "Tht (ii)Liatioii 
eoiitract cannot be included iii the rights and liabilities whicli 
tlie contract creates—cannot sue or be sued upon it—is an 
integral part of our conception of contract. We have seen that 
a contract is an agreomemt between two or im^re persons, hy 
which an obligation is created, and those persons are bound 
together (hereby. If the obligation takes tlie form of a promise 
by A to X to confer a benefit upon M, the legal relations of 
M are uiuiffected by that obligation. He was not a party to the 
agreement; he was not bound by the vinculum juris \i 

created ; the breach of that legal bond cannot affect the rights 
of a party who was never included in it. 

Nor, again, can liability be imposetf on M by agreement 
between A and X. In contract, as opposed to oilier torms of 
obligation, the restraint which is nnposed on individual fr(‘edoin 
is voluntarily created bv those who are subiect to it—it is the 
creature of agreement.^ 

But although A cannot by (‘on+ract with X confer rights or Ageno^ 
impose liabilities upon yet A may represent M, in virtue of 
a contract of employment subsisting between them, so as to 
become his mouthpiece or medium of oommuiiicalion with X, 

This employment for the purpose of representation is the 
contract of agency. The Common Law rule as to agency is 
expressed in the maxim, Qui per alium far it, per se ipsum facere 

1 Anson, p 5 

ClauHes (a) to (o) of seciinii 2 oi the* ludUn Oontmet Aot, 1S72, iJHiiu 
aqrtfmeni as lollows ; — 

(a) When one peisoii Hi^piilles to another hi» williugnesjs to do or to alistmii 
from doing anything, with a vi^jv to obtaining thp assent of that othoi to 
such act or abstun nee, he is said to make a 
(h) When the person to whom the proposal ib made sigmliea hia assent thereto, 
the proposal is said to be accepted, A proposal Mhori accepted bocomps h 
protmsc. 

(c) The porson making the jiroposal is called the “prownaor” and the pcistio 
accepting the proposal is called the “pro/nwer” 

(d) When at the dosire of the promisor, the piomtsoe or any other person Im^ 
done 01 abstained from doing, oi doe*, or abstains from doing, oi promihCH 
to do or to abstain from doing, somelhing, such act oi abatinencc or 
promise is called a constderation foi the pioiniBO 

Ik) Every promise and e\ery set of promises, forming the consideration lor 
each other is an agreement. 

2 See Anson, p. 275 
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videtur,^ “He who does an act througrh another is deemed in law 
to do it himself/' or more shortly, Qui facitper alium, facit per se 
“He who acts by another acts by himself." The Common Law 
always allows one man to authorise another to contract for and 
to bind him by an authorised contract .2 

Thus ‘agency' is founded on a contract, either express or 
implied, by which one of the parties confides to the other the 
management of some business to be transacted in his name or on 
his account and by which the other assumes to do the business 
and to render an account of it. The essence of the matter is 
that the principal authorises the agent to represent or act for 
him in bringing or to aid ip bringing the principal into con¬ 
tractual relation with a third person.® 

With the ever-increasing development of business, the 
necessity of understanding the Law of Principal and Agent 
becomes of greater importance. Large firms have agencies, not 
only in different places throughout the same country, but in 
every large town throughout the world. Indeed, by far the 
larger amount of business is carried on through agents of one 
kind or another, whether such agents are the managers of 
branch businesses, factors, brokers or commercial travellers. 
The master of every merchant vessel is his owner's agent, and 
has authority to represent him in matters connected with 
the ship.^ 

3. Law of Agency 

The Law of Agency to be considered here is only a sub¬ 
division of the Law of Contract. Chapter X of the Indian 
Contract Act, 1872 (Act No. IX of 1872) deals with this branch. 
It will therefore be necessary to study the extent and scope of 
ihe Contract Act before proceeding to study the Law of Agency. 

The Indian Contract Act does not profess to be a complete 
code dealing with the law relating to contracts. As appears 
from the preamble, the Act purports to do no more than define 
and amend certain parts of that law. No doubt it treats of 
particular contract>s in separate chapters, but there is nothing 
to show that the legislature intended to deal exhaustively with 
any particular chapter or sub-division of the law relating to 
contracts.® 

Their Lordships of the Privy Council observed in Ramdasfi 
V. Amer Chand (fe Co:^ “The Indian Contract Act recites the 

1. Go. Litt. 2.58; Broom's Legal MaiLims (8th £dn.) p. 639; Wharton's Law Lexicon 

(14th Edn.), p. 42. , 

2. Bee. R. v. Kent Justices (1873), L. R. 3 Q. B. 305. 

3. Mohfsh Chandra Basu v. RaJha Kishore Bhaitacherjii, 12 C. W. N. 28. 

4 See Wrighi*s ^Principal & Agent* (2nd Edii.), p. 1. 

5. Irrttwadg Flotilla Go., v. Bhagvnandass 18 Cal. 620, 628, 629, cited {in Jualudutf 
H. Pillani T. Ban^lal MoHlal 56 I. A. (1929) at p, 178. ‘'The Act. so far as it 
goes, is exhaustive and imperative; Promotka v. ProdgmnOf 26 C. W. N, 772—1921 
cal. 416=69 I. C. 900, Murarji Premji v. Mulji Ved dt Co., 40 Bom. 20=1924. 
Bom. 232=77 I. 0. 266 ; Jagj* Ram Bass v. King Hamilton & Co„ 65 Bom. 
677=1931 Bom. 337=134 I. C. 545 ; JwaladuH v. Bansilal, 53 Bom. 414=33 C. 
W. N, 585 P.C.; Mohori Bihee v. Dharmodas Ghose (1903) L.B. 30 I. A. 114, 125 ; 
30 Cal. 539, 648. Gajanan Moreshwar v. Moreshwar Madant A. I. B. 1942 Bom. 
302=44 Bom. L. B. 703=203 I. C. 261. 

6. (1916) L. R. 43 I. A. 164, 170 ; 40 Bom, 630, 630. 
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expediency of defining and amending certain parts of the law 
relating to contracts. It is therefore an amending as well as 
a consolidating Act, and beyond the reasonable interpretation 
of its provisions there is no means of determining whether any 
particular section is intended to consolidate or amend the 
previously existing law.” 

But so far as the Act goes it is exhaustive and imperative! 
and the natural meaning of the words of the statute should be 
followed uninfluenced by the previous state of the law. The 
rule for construing a codifying Act has been thus stated by 
Lord Herschell in Bank of England v. Vaglic^no^ ; ‘^The proper 
course is in the first inslanco to examine the language of the 
statue and to ask what is its natural meaning, uninfluenced by 
any consideration derived from the previous state of the law, 
and not start with enquiring how the law previously stood, and 
then, assuming that it was probably intended to leave it unal¬ 
tered, to see it the words of the enactment will bear interpreta¬ 
tion in conformity with this view . I am of course far from 
asserting that resort may never be had to the previous state of 
the law for the purpose of aiding in the construction of the 
provisions of the Code. If, for example, a provision be of 
doubtful import, such resort would be prefectly legitimate. 
Or, again, if in a code of the law of negotiable instruments 
words be found which have previously acquired a technical 
nieaning, or been used in a sense other than their ordinary one, 
in relation to such instruments, the same interpretation might 
well be put upon them in the code. I give these as examples 
merely; they, of course, do not exhaust the category. What, 
however, I am venturing to insist upon is that the first step 
taken should be to interpret the language of the statue, and 
that an appeal to earlier decisions can only bo justified on some 
special ground.” 


A.s stated above, the Contract Act does not cover the whole 
field of contract law. What law will therefore govern the cases 
not provided for by the Contract Act or other legislative enact¬ 
ments relating to particular contracts ? 

The Contract Act is not retrospective in its operation.^ 
Previous to the passing of the Act, the charters of the eighteenth 
century which established Courts of Justice for the three 
presidency towns of Calcutta, Madras and Bombay, introduced 
into their jurisdiction the English common and statute law in 
force at the time so far as it was applicable to Indian circum¬ 
stances. This indiscriminate application of English law to 
n^ives of India within the jurisdiction of the supreme courts 
led naturally to many inconveniences. To obviate this, the 
sta^te of 1781 (21 Geo. Ill C, 70, S. 17) empowered the court 
th® Supreme Court), and the statute of 
(^7 Geo. Ill C. 142, S. 13) empowered the courts of Madras 
and Bombay (being then the Recorders’ Courts) to determine 
all actions and suits against the inhabitants of the said towns 


What law 
applieiible m 
cases not 
governed by 
tbo Contract 
Law ? 


1. Mohoti BibfB V. Dharmodas, 30 L A. 114=30 Cal. 539, 648=7 0, W. N 411, 
P. C. ; Salu V. Bajat^ 42 I. C. 200. 

2. (1891) A. 0. 107, 144-145. 

3. Omda V, Brojindro, 12, B. L. R. 451, 460, 472. 
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provided tha£ their succession and inheritance to lands, rents, 
and goods, and all matters of contract and dealing between 
party and party, should be determined in the case of Mahamma- 
dans by the laWs and usages of Mohammadans, and in the case 
of Gentoos (Hindus) by the laws and usages of Gentoos, and 
where only onb of the parties shouJd be a Mohanimadan or 
tentoo by the laws and usages of the defendant. The ofFect of 
these statutes was to supersede English law so far as regards 
Hindus and Mohammadans in the case of contracts and other 
matters enumerated in the statutes and to declare the right of 
Hindus and Mohammadans to their laws and usagesd 

In 1862 High Courts were established for each of tlie 
presidency towns of Calcutta, Madras, and Bombay, but the 
same personal law continued to be administered to Hindus and- 
Mohammadans, and is administered to them even at the present 
day subject to legislative enactments. In matters of contract, 
therefore, the Hindu law of contract was in fact applied by the 
High courts in the exercise of their original jurisdiction to 
Hindus, and the Mohammadan law to Mohammadans, up to the 
passing of the Contract Act in 1872, although the Courts to 
which the statutes of 1781 and 1797 were apidicable had been 
abolished. The preservation of this jurisdiction appears to be 
accounted for by the charters of the High Courts. Under these 
charters the position is that the High Courts have to administer 
the law as laid down in the Indian Contract Act, wlietlier the 
parties to the suit be Hindus, Mohammadans. or otherwise/^ 
but subject to that the High Courts are still bound in the exer¬ 
cise of their ordinary original civil jurisdiction, to Hi)plv the 
native law of contract to natives, that is Hindu law io Hindus 
and Mohammadan law to Mohammadans 3 

As regards Mufassal Courts, it is provided that the law to 
be observed in the trial of suits shall be Acts of Parliament and 
Regulations of Government applicable to the3 case; and where 
no specific rule exists, according to “justice, equity and good 
conscience.”-^ The expression “justice, equity ami good con¬ 
science” has been interpreted to mean the rules of English law 
so far as they are applicable to Indian society and circum¬ 
stances.^ 

In conclusion therefore, it may be stateil that in cases not 
provided for by the Contract Act or other legislative enactments 
relating to particular contracts, it is incumbent upon the High 
Courts, in the exercise of their origiaal jurisdiction, I 0 a])ply the 
Hindu law of contract to Hindus and tht‘ Mohammadan law of 
contract to Mohammadans, and in the case of other cases, in 
the absence of any specific rule, according to “justice, equity 

1. Pollock and Mulla, Indian Contract dt specific HeUef A cis, 7th Edn. pp X to B; 
see also liushfcke v. Lok-enath, 5 Gal. 6B6. 

2. See Madhub Chander v. Jiajcoomar U8741 14 H. L. R. 76. 

B. Pollock & Mnlla, i3p. 3 to 5. 

4. Pollock and Mulla, p 5. 

5. Ifaffhe/a Hajuanjt V. Shekh Masladdmf It It. 14 I. A 8y, yfl ; 11 Bom. .'iSl, 561, 

Dada v. Babaji (1865) 2 B. H. C. 36, 38; Webbe V. (1065) 2 B. H. C. 

52, 56, See also Secif. (ff iState v. Kilamekan, 6 Mad. 406, 412; soe also Satis v. 
ifoim, 48 Gal. 368=^59 1. C. 143=1921 Gal, 1; Moselle Solomon v. Martin A Go., 

62 Cal. 612=32 0. W. N. 461. 
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and good conscience/^ For all practical purposes, however, the 
native law of contract has been superseded by the Contract Act 
and other enactments relating to particular contracts/ 

The laws made by the Legislatures for the presidencies 
of Bengal, Madras, and Bombay, before the date of the Govern¬ 
ment of India Act of 1883 (8 and 4 Will. IV. C. 86) were knOwn 
as'‘Eegulations/’ The statute of 1888 established a legislature 
tor the whole of British India, «nd the laws made under that 
statute, and the subsequent enactments modifying that statute, 
are known as “Acts”. A major part of the Regulations has 
been repealed by subsequent Indian legislatiom 

Section 1 of the Contract Act states that nothing contained 
111 that Act ‘shall affect the provisions of any statute, Act or 
Regulation not hereby expressly rcspealed. Among the Acts 
relating to particular contracts and not expressly repealed by 
llic* Contract Act may be mentioned the following: Act XXXIT 
of 1839 (Interest); Act XXVII of 1866 (Usury); Act IX of 1866 
(Bills of Lading); Act XIII of 1859 (Workman’s Broach of 
Contract—now repealed) ; the Merchant Shipping Acts 
(English) of 18.64 and 1859, Act ITT of 1805 (Common Carriers) 
and the Policies of Insurance Assignment Acit, 1866 (now 
repealed). The Ads enumeraied above were passed before the 
enactment of the Contract Act. Among the Acts dealing with 
partiinlar contracts and passed after that date may be noted the 
N(»gotial)]e Instruments Act, XXVT of 1881 ; the Transfer of 
Prop(‘rtv Act IV of 1882 ; Merchant Shipping Act, 1883 (no v 
icpralcH), the Indian Emigration Act. J883 now repealed), and 
the Indian Railways Act, 1890^ 

It has been held that the general provisions of the Contract 
Act cannot superscnle the provisions of a special later enactment 
such as the Bombay Hereditary Offices Act ^ 

Section 1 of the (^ontract Ac’t also states that nothing 
coiitaiii(‘d in that Act ‘shall affect any usage or custom of trade, 
nor any incident of any contract, not inconsistent with the 
pjovisions of this Act/ The words “not inconsistent with the 
provisions of this Act” are not to be connected with 
the clause “nor any usage or custom of trade.” Both the 
reason of the thing and the grammatical construction of the 
section require that the words “not inconsistent with the pro¬ 
visions of this Act” should not be connected with the clause 
“nor any usage or custom of trade”, and apply only to the 
immediately preceding words “nor any incident of any con¬ 
tract.”^ Hence mercantile usages are expressly saved from the 
operation of the Contract Act,^ and it is open to a party to 

1. Polluck & Mnlln, pp. 7 to 9. 

2 See Pollock and Moila, p 8 

3 Ltnqo JHooji V. Secy, of Sfafe, 1923 Pom 201 -111 1. C 279. 

4 Irrffuaddy Ffotti?a Co, \ Bhayu mclat> 1. R 18 I. A. 121 127, 18 CaJ 

620, 627. For tbe contrary view se^ Kunerjt V The Great Indtan Pentn^ula 
Rmtway Co, (1878) 3 Bom 109, 113, Mnothara Kani Shuw V. The Indmn 
QfMtal Steam Naidyation Co, (1883) 10 Cal 166, 185. Both these casoe were, 
however, considered by the Jadioial Committee of the Privy Conncil in 
It rmvaddy FloHlla Co. V. Bhagwandm referred to 

5. Rttjft Dntiaji V Puran, 1927 Nag 99- 98 I C 759 
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plead a trade usagfe in conflict with the provisions of the Act 
Thus in India, a trade usage inconsistent with the terms of the 
Contract Act, e, g. permitting an agent to trade in his own 
account in the business of the agency without the knowledge 
and the consent of the principal, may be valid if specially 
proved.2 When an agent by the trade usage sells goods, the 
question whether he is authorised to do so is not governed by 
the provisions of the Act.3 

As already observed, where there is no question of usage 
or custom of trade, an incident of a contract inconsistent with 
the provisions of the Act cannot be enforced.^ 

4« English law how far helpful in interpreting the Law of 
Agency in British India 

As noted above, the Contract Act alone cannot be looked 
at as supplying the whole law of Agency in British India, even 
so far as contracts relating to that law are concerned; and it is 
further clear that it can in no way touch upon the law of 
Torts as applicable to the law of Principal and Agent.5 

In the case of Mollwo March and Co,, The Court of Wards^^ 
their Lordships of the Privy Council held that in the absence 
of any law or well established custom existing in India on the 
subject of the law of partnership, English law would properly 
be resorted to, in mercantile affairs, for principles and rules to 
guide the court in this country to a right decision; but that, 
although this is so, it should be observed that in applying these 
principles and rules, the usages of trade, and habit of business 
of the people of India, so far as they may be peculiar and diffei' 
from those in England, ought to be borne in mind. Tliis remark 
appears to be equally applicable to other branches of the law 
than that of partnership. It is therefore clear that where no 
assistance can be had from the Contract Act or other enactment 
of the Indian Statute book, and where no custom or usage i*^ 
to be found, the Common Ijaw of England and the law as 
formerly administered in the Courts of Chancei’y in England 
may be made use of to guide us in India to the law relating to 
Agency. Further, where the Indian case-law on the subject is 
meagre or not forthcoming, use of the English case-law on the 
subject as illustrative of the general principles of the law of 
Agency will be of considerable help, 

5* History of the Law of Agency 

Among the Promans as well as among the Hindus and 
Mohammadans the principle of representation seems to have 
been recognised very early. In Roman Law the same idea of 
representation is found in the maxim Qui facit per alium 
/heif 56 which has already even referred to.'^ Narada says: 

1, Sital Praaad V. Ranjti^ 1931 All. 583=1931 A. L. J. 390. 

2. Jankidast BanKrsidtts Y. Dumanmal 37 I. O. 241=105 L. B. 86 

8. Saltgram V. Nathamal, 1933 Lah. 183=145 I. C, 18B. 

4. ChUffUppi V. Vtnagak, 45 Bom. 157=58 I. C. 184=1921 Bum. 184. 

5. See the ^Statement of OhjecH and Reasons" for the Bill (Indian Contraot Bill) 
Fablished m Gazette ef India, 1667, £xtraordinar}% dated 6th July, 1866, p. 34; 
also reniarka of Fnnaep J. lu moothoora Kant shaw V. India General tit. Rar. 
Co., L L. B. 10 Cal. (193) 

6. 10 B. L. R. 312; L. B. 

7. See page 4 
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a person employs another in an undertaking, whatever is 
done by the latter shall be binding on the^ former.’’! This 
maxim of representation finds its confirmation in earlier as 
well as later Smrities.^ According to Vrahaspati an act of the 
agent, whether it tends to profit or loss, expenditure or income, 
must be accepted by his principal binding, and he must not 
quarrel with it whether in or outside the county.® Manu 
admits the agencv of necessity when an act of necessity is per¬ 
formed by the minor members of the family in the absence of 
i\\% karta of the family and ordains the latter to ratify it. India 
which enjoyed a monopoly of trade in the west for a considera¬ 
ble period was familiar with such institutions uf agency as 
factorship and stewardship from very early times. Indian 
commerce had its swav amongst the then rising nations of the 
world when most of the western countries were still backward 
in this direction. Indian merchant class is still perhaps more 
familiar with and Gumashtas than those in the west. 

Rules which governed these relations formed part of the 
customary Law Merchant and as explained above, were adminis¬ 
tered by the courts of justice until they wore incorporated 
mutaHs mutandis in the Indian Contract Act of 1872. 

“The early Roman law of Contracts”, says Mr, Hunter, 
was absolutely destitute of the notion of agency.”^ Blackstono 
treated the agents as only a superior kind of servants when he 
said ; “There is yet a fourth species of servants, if they may bo 
so called, being rather in a supe^nor ministerial capacity, such 
as stewards, factors and bailiffs, whom however law treats as 
servants pro tempore with regard to such of their acts as affect 
their masters, or employer’s propertyProfessor Hammond 
observes *- ‘The Law of ‘Principal and Agent’ is derived from 
the canon law, and has only been infrodu( 3 ed into the common 
law in recent times. Tf the older books of Hnglish Law are 
examined no such word as ‘principal and agent’ will be found 
in them. AV^herever any question is discussed which would 
now be treated under that head, it is treated as master and 
servant. ‘Principal and agent’ does not occur in Viner’s 
abridgement, or those preceding it, and it is only at the end of 
the eighteenth century that we find it beginning to appear as a 
separate title, as yet of very limited axiplication.”** 

The words Agency’ and ‘Agent’ both are derived from the 
Jjatin words ago^ agen, agem, agentis, meaning an actor, a doer, 
mu accomplishes a thing, a generator, a producer’’*^ 

They are synonymous in these sense where an impersonal agent 
or agennjr is meant But where the word ‘agent’ is used in the 
sense of one person’ acting for another, L e., in the personal 
sense, it is to be distinguished from “Agency” iu as much as 
the word agent’ denotes here, ‘the person acting’ and the word 

1 Narada, quoted in Sen’s Htndu Jurtsprudencr^ p. 33S 

3* T^^*^*^**^ Manu quoted by Son in hn Hindu Jurittprudenre, p, 334 

4. Hunter’s Htunun Lair. 

6 Blackstone’s Commentaries, Vol L, p 427. 

Hammond’s, Blackstono, Book I, p 719, See siso. Common Law by Holmes 

J p 228 

7 Moohem, S 1 
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THE LAW OF AGEKCV 


Theory of 
Confidence 
And Agency. 


Agent how¬ 
ever not a 
trustee. 


'agency' mere status or relation between ‘the penson acting^ 
and ‘the person for whom he so acts.’^ 

“Gterm of agency” say Pollock and Maitland, “is hardly to 
be distinguished from the germ of another institution which in 
our English law has an eventful future before it, the use, trust 
or confidence.” Acconling to them, in olden times, a person did 
not receive money or chattels ‘as agent for another^ but only 
to the ‘use of such other.’ Confidence formed the basis of the 
representation in ancient times; it forms the basis of it in modern 
times as well. In fact, reliance upon tlie agent’s integrity, 
fidelity and capacity is the moving consideration in the creation 
of all agencies; in some it is so much the inspiring spirit, that 
the law looks with jealous eye upon this manner of their exe¬ 
cution and condemns not only as invalid as to the principle, 
but as repugnant to the public policy, everything which tends 
to destroy that reliance. 

Accordingly, it was held that reposing of the confidence by 
the principal in the agent is sufficient consideration for the 
contract of agency, no other consideration being necessary.^ 
The agent is bound to account for the money or chattel entrusted 
to him or coming in his posses.sion as such on behalf of the 
principal and he cannot plead that the contract of service he was 
then required to render was without consideration. 

Confidence is the distinguishing feature between agent 
and an ordinary servant as well. The power to exercise his own 
discretion given to an agent is only a necessary result of this 
confidence and varies with it. The greater the confidence reposed 
the greater is the power which the agent can wield. An ordinary 
servant has, generlly, no discretion and must only do what his 
master orders him to do, and in the same way and to the same 
extent as he is ordered. As soon as confidence is reposed in his 
integrity, fidelity and capacity and he is given some discretion in 
the doing of the act he is ordered to do, his position changes 
from an ordinary servant to that of an agent holding him 
responsible to the extent he was confided in. 

On the other hand, although agency is a relation of trust 
and confidence and property in the hand of an agent is impressed 
with trust for the benefit of the principal, yet the positions of a 
trustee and an agent are not identical. A trust involves full 
control of property. In this matter the trustee can exercise 
his discretion to the fullest extent and his power to exercise it 
cannot be questioned. An agency may be totally disconnected 
with any particular property. Even when an agent holds some 
property, he holds it, although as a trustee in this respect that 
he cannot use it for his own benefit, yet his control over such 
property is not complete but varies from time to time according 
to the directions of the principal and his discretion, therefore, 
is limited and is controlled by such directions. 

A trustee holds legal title as regards property which forms 
the subject matter of trust and can sue and be sued as owner 


1. Mechein, S. 1. 

2. See I. C. A. S. 185. 
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Hiereof while an aj?enl: has usually no title at all in the property 
■^hich comes in his possession as agent but holds it only on 
behalf of the principal and, therefore, he cannot sue or be sued 
in his own name but in the name of his principal alone. A 
trustee acts in his own name, while an agent acts usually in the 
name of his principal. 

Again, a trust is not necessarily a contractual relation while 
an agency is always created by a contract express or implied, and 
is controlled by it. A trust is usually irrevocable; on the other 
hand an agency is usually revocable. 

Here also, all these distinctions are due to the fact that the 
confidence reposed in an agent is of a limited nature. In fact, 
the position of an agent covers the whole range that lies 
between a servant and a trustee. He is not a mere servant in as 
much as he has at least some amount of confidence reposed in 
him which entitles him to exercise his own discretion to that 
extent. He is not a trustee because ihe confidence reposed in 
him is not full vesting him with a legal title in the property, but 
even limited legal title and some times even control of property 
being withheld by the principal himself which oasts upon the 
agent a duty to follow his directions. Expressed mathematically 
we can say that the confidence reposed in the servant is zero 
while that reposed in a trustee is an unit and all the fractions of 
an unit lying between zero and one cover the agencies of all 
sorts. ^ 

As confidence governs the relation of principal and agent 
infer se, so the principle of estoppel governs their relation with 
third parties. This follows from the maxim Qui facit per 
alium, facit per se, that is, he who does a thing through 
another does it himselt. These two principles, namely the 
principle of trust and confidence and that of estoppel govern 
the different incidents of these relations and these will form the 
subject of succeeding pages. 

1 See EahaiN Lan of Agfenrtf in British India pp 5 to 7 
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CHAPTER II. 


Principal & Agent 

0. ‘Trincipal and “Agent”—definition. 7. An agent diatingnished from an ordinary 
aeirant 8. An agent diatingniahed from an independent uontraotor. 9. An agent 
distinguished from a thiatee. 10. An agent to bny dr sell distinguished from vendor 
or purchaser. 11. Agency distinguished from partnership. 12. Agent distin* 
gnished from arbitrator. 13. Agency distinguished from other possessory rights. 
14. Agent advancing money in the business of agency distinguished from a mere 
creditor. 15. An agent distinguished from a mere messenger or a person used 
merely as a mechanical aid or instrument 16. Nomenclature of parties no 

conclusive evidence of relationship—actual facts must be looked into. 

17. Held to he agents. 

6. 'Trincipar' and "Agent”—definition. 

An "agent” is a person employed to do any act for another 
or to represent another in dealings with third persons. The 
person for whom such act is done, or who is so represented, is 
called the "principal.”^ 

(S. 182, Indian Contract Act, 1872). 

The definition of an ‘agent’ covers a person employed to 
do any act for another or to represent another in dealings with 
third persons. In every transaction of agency therefore there 
are always three parties involved, namely, the agent or the person 
acting for or representing another, the principal or the person 
represented or acted for and a third party or one to whom such 
representation is made. It is difficult to conceive of an act 
of an agent which does not involve these three parties.'-* 
The phrase ‘in dealings with third persons’ in section 182 of 
the Contract Act applies to both phrases namely ‘to do any act 
for another’ and ‘to represent another.’ The mere fact that a 
person is employed to do an act for another does not make the 
former an agent for the latter. Herein lies the distinction 
between an agent and an ordinary servant. A person who is 
employed merely to do an act for another not connected with 
any dealings with third persons is only a servant and not an 
agent, as we shall presently see.^ 

Agency is founded on a contract, either express or implied, 
by which one of the parties confides to the other the manage¬ 
ment of some business to be transacted in his name or on his 
account and by which the other assumes to do the business and 

1. This follows the English law—'An agent is a person having eipress or implied 
authority to represent or act on behalf of another person, who is called bis 
principal —Bowstead on Agency, 9th Edn., p. 2. Story’s definition is rather too 
wide. He says : “In common language he who being competent and stU juf-is 
to do an act for his own benefit, or on his own account, employs another person 
to do it, is called the principal constitnent or employer, and he who is thus 
employed is called the agent, attorney, proxy, or delegate of the principal 
constituent or employer. The relation thus created between the two parties, 
viK., the principal and the agent, is tenned agency. The power thus delegated 
is called in law an authority .”—Story on Agency, S. 3. This definition would 
include the whole law of master and servant also. See Wrights’ Prindpul it 
Agents 2iid Edn., p. 1. 

2. Per Brett J. in Robinson v, Mollett, 7 Eng. Ir. App. 802. 

8. Mechem, Paras, 2 and 3. 
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to render &n account of The essenc5e of the matter is that 
the principal authorises the agrent to represent or act for him 
in bringfingr to or to aid in brinirinfir the principal into 
contractual relation with a third person. Therefore a person 
does not become an agent on behalf of another merely because 
he gives him advice in matters of business.^ Similarly, a mere 
settlement of the terms of remuneration does not constitute a 
contract of agency unless an authority to act is conferred and 
aocepted.3 A person selling his own property or goods cannot 
be acting as an agent, because there is no third party with 
whom he brings his employer into legal relations.^ 

In legal phraseology, every person who acts for another is 
not an agent. A domestic servant renders to his master a 
personal service; a person may till another’s field or tend his 
flocks or work in his shop or factory or mine or may be 
employed upon his roads or ways ; one may act for another in 
aiding in the performance of his legal or contractual obligations 
to third persons, as when lie serves a public carrier, warehouse" 
mail, or innkeeper in performance of the latter’s duties to the 
public. In none of these capacities he is an “agent” within 
the above meaning as he is not acting for another in dealings 
with third persons. It is only when ho acts as representative of 
the other in business negotiations, that is to say, in the creation, 
modification, or termination of contractual obligations between 
that other and the third persons, that he is an “agent.” 
Representation of another in business negotiations with third 
persons so as to hind sitch other by his own acts as if they were done 
by the farmery is of the essence of the relation of agency and 
the distinguishing feature between an ‘agent’ and other persons 
who act tor another. Looked from this point of view, an agency 
is a contrart of employment for the purpose of bringing another 
in legal relations with a third party,or in other words, the 
contract between the principal and agent is primarily a contract 
of employment to bring him into legal relation with a third 
party or to contract such business as may be going on between 
him and the third party.f» 

An agent is thus a person either actually or by law held 
to be autliorised and employed by any person to bring him into 
contractual or other legal relatioirs with a third party.He is a 
representative vested with authority, real or ostensible, to create 
voluntary primary obligations for his principal by making 
promises or representations to third persons calculated to induce 
them to change their legal relations.® Representative character 
and derivative authority may briefly be said to be the 
distinguishing features of an agent.® 

1. Keiit’a Gommentarips, vol. II, p. 784. 

2. Mohefih Chandra v. Badha Kuthorff 12 0, W. N. 28. 

3. Vifthinji Gordkandn* V. Janraj, 50 I. C 146. 

4. Shtpiratf v. Brmidwoud (1880) i Q. B. 360. 

5. Bee Wnght on PrinHpal A Agtni^ p, 3. 

Wng)it snggestH the follii-wing definition of “agon!” : "A person either aotnrally 
or by law held to be anthonsed and employed by one person to bnng him into 
oontractnal or other legal relations with a third pBrty.'*^p. 3. 

6. Ibtd, page 4. 

7. Jlnd. 

8. Hnflent on Agency (2nd Edn), p. 17. 

0. Walton V. Dare, 113 Jowa 1. 
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In a Calcutta case^ the view haa been expressed that the 
definition in S. 182 is wider than that of Sn^lish law, under 
which no one can become the agent of another except by the 
will of that other2 ; and that the Indian definition did not 
require that the employment should be by the person for whom 
the agent is employed to act or whom he is employed to re¬ 
present. The ca^e was one in which a common manager 
had been appointed by the District Judge under the Bengal 
Tenancy Act, 1886, S, 95, and the court was of opinion that the 
definition in S. 182 applied to him. On this proposition it is 
observed in the 7th edition of Pollock and Mnlla’s Indian 
Contract and Specific Relief Acta (p. 530) ; 

“It is submitted that this is a very doubtful pror)Osition of 
law, nor does it seem to have been necessary so to hold for the 
purposes of the case. A statutory manager so appointed occupies 
a position analogous to a receiver appointed by the court, who 
is the agent of the court alone; and 8. 183 of the contract Act 
seems clearly to show that this part of the Act is concerned 
only with agents who become such by the volition of the 
principal who appoints them.” 

7, An agent distinguished from an ordinary servant. 

“The distinction between a servant and an agent” says 
Holmes J., “is the distinction between serving and acting for.” 
In the words of Professor Dwight, “the great and fundamental 
distinction between a servant and an agent is that the former is 
principally employed, to act for the employer, not resulting in 
a contract between the master and a third person, while the 
main effect of an agent is to make such a contract ^ “Servants”, 
he says, “may make contract incidentally while agents may in 
the same way render service; the principal distinction between 
them, however, is as above stated. Professor Huffent explains the 
distinction thus: 

“The primary distinction bet ween representation through 
an agent and representation through a servant lies in the nature 
of the act which the representative is authorised to perform 
An agent represents his principal in an act intended or calculated 
to result in the creation of a voluntary primary obliga¬ 
tion or undertaking. A servant represents his master in the 
performance of an operative or mechanical act of service not 
resulting in the creation of a voluntary primary obligation, but 
which may result, intentionally or inadvertently, in the breach 
of an existing one. An agent makes offers, representations or 
promises upon the strength of which third persons change their 
legal relation or position. A servant performs operative acts 
not intended to induce third persons to change their legal 
relations. An agent has to take account of the mind and will 
of two persons, namely, of his principal whose mind he repre¬ 
sents and of the third person whose mind he seeks to influence. 
A servant has to take aocoimt of the mind and will of one person 

1 Sukuniari Gupta v Dhirendta Nathp 1^41 Cal. 643=197 I C 869. 

2. Pole V. LeaaJc (1863) 33 L. J Cli. 155 ; 8 L T G45, H L 

3. Dwiaht’a ^Persowi and Personal property/ p, 323. 
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only, namely of his master whose existinfir obli^rations and 
duties ho is to perform. In representation througrh an agent 
there are always three persons involved; the principal, the agent 
and the third person. In representation through a servant there 
are only two persons primarily involved, the master and the 
servant, and the third person is introduced only when the 
servant commits, in the course of his master’s business, a breach 
of the obligations owing by the master to a third preson. In 
the first case there ixre three persons and the third is induced to 
act. In the second case tliere are three persons and the third 
is acted upon.^ 

Take the case jof a porter on a sleeping, car. He comes in 
contact with TTiir^l'^persons. "He assists passengei^’ and looks oiit 
for their comfort and convenience. The essence of his duty is 
to render service for his employer to the passengers but he has 
neither power nor occasion to make contracts with them. He is 
therefore a servant and not an ‘agent’ 

Now consider the c ase of a condpeto r. His sole duty may 
consist in managing the train an3~ performing the ministerial 
act of collecting tickets, without any power to make contracts 
for carriage or binding his employer in any other manner in a 
contractual relationship with a third person. He is purely a 
servant and not ‘an agent.’ On the other hand, he may be 
authorized not only to manage his train but to make contracts 
for carriage as well. Then ho is also an agent.2 

It has been obseiwed that an agent is usually vested with 
more or less of discretion as to the time and manner of acting 
\rhile a servant is commonly required to act according to the 
directions of his master,^ Taken by itself, this is, however, not an 
important point of distinction. One may limit his broker to 
sales and purchases at a particular place, time or amount; 
nevertheless the broker would everywhere be regarded as an 
agent inspite of such limitations. A gardner, on the hand, 
would every where be regarded as a servant although we may 
give to him the utmost discretion as to how or when or where 
or what he shall plant or cultivate or gather.* 

j An agent may have, and often has, in fact, a largo <lis- 
fcretion, but ho is bound in law to follow the principal’s instruo- 
Itions provicied they do not involve anything unlawful. To this 
extent an agent may be considered as a superior kind of servant, 
and a servant who is entrusted with any dealing with third 
persons on his master’s behalf is to that extent an agent. But 
a servant may be wholly without authority to do anything as 
an agent, and agency, in the case of partners, even an extensive 
agency, may exist without any contract of hiring and service. 

Prisoner, wh,Q Jkept ^ refreshment house, was employed by 
the prosecutors to get orders for their goods, collect the money 
and pay it over. He was paid by commission. He was to go 

1. Haffont oil Agency (2nd Edii.) S. 4 See also Menna v. ThoMtm, 103 Ya. 24. 

2 Per Field J in Chtrago A O. /?y. Co, v. Hone, 112 U. 8 377 (390) Machem, para 

36, foot-note 11. 

3 See Me. Croehwy v Hamilton, 108 Ga 640 ; Bathmote v Poet. 122 pa. 679. 

4 Mechem B. 27. 
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about among* farmers to get orders, but no definite time was 
to be spent in so doing. He was styled by them their agents 
for the particular district. The prosecutors had a store at B, 
under control of prisoner, who supplied customers from the 
stores pursuant to orders he obtained. In order to obtain the 
security of a guarantee society for prisoner’s conduct and in 
compliance with their regulations, it was arranged that pro¬ 
secutors should pay prisoner a salary of £ 1 a year. Prisoner 
having got into arrear was treated by prosecutors as a debtor 
for the amount. Prisoner fraudulently appropriated money 
which he received from customers and gave a false account. 
Held, that a conviction for embezzlement could not be sustained 
as the above facts did not establish that prisoner was servant 
of prosecutors, their relation being rather that of principal 
and agent. 1 

The name of defendants, a Scotch firm of manufactui^rs. 
was put up outside M’s office and the address of M’s office was 
placed at the top of defendants’ iiotepaper as being t]ie address 
of their London offices. M was only employed by defendants 
as their agent for the special purpose of procuring and forward¬ 
ing to them specifications and drawings as instructed by them 
from time to time; they paid him no wages, nor any rent for 
his office; they did not manufacture, or sell, or exhibit any 
goods at his office and he had no authority to take orders for 
them. It was held that (1) M was agent, and not servant, of 
defendants and (2) ded’endants were not carrying on business 
at his office within R. S. C. O. 9, r. 6.^* 

An agreement whereby the owner of property appoints 
8W9 his agent for a period of the throe years to effect 
the sale thereof iii consideration of a commission and expenses 
is a contract If agency and not a hiring of services.^ 

8. An agent distinguished from an independent contractor. 

The difference between an agent and an independent 
contractor is, that aii^agent ^ bound to act in the matter of tbjs 
agency subject to tEe directions and control of the principal, 
whereas an independent contractor merely undertakes to per¬ 
form certain specified work, or produce a ceitaiii specified 
result, the inaniier and means of performance or production 
being left to his discretion, except so far as they arc specified 
by the contract.* An independent contractoi exorcises indepen¬ 
dent employment, in the course of which he undertakes, apply¬ 
ing his own materials, servants and equipment to accomplish 
a certain result, not being subject while doing so to the 
direction and control of his employer, but being responsible to 
him for the end to be achieved rather than for the means by 
which he accomplishes it.® lie is not the servant of the emplo¬ 
yer in as much as he is at liberty in general to choose his own 

1. Ji V Walker (1B68), Dear<f & B. 600=6 W. B 505=27 L J. M C. 207. 

1 English & Empire Digest, 271. 

2. Baillte Guodwtn, (1886), 33 Ch D 604=34 W B 787=55 L. J Oh 648 

1 Digest 271. 

3 IIiMlon V. Cool (1912), 42 Q S C. 228 (Ganada) ; 1 Digest 271 

4 Bowstead, p 2, foot-note (a) and the case? cited therein 
5, Mechem, para 40 
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means and methods and is not subject to the control of the 
employer as to the manner in which the work is to be done. 
He is not an agrent merely because he executes the work for 
his ©mplover as he has no authority to bind his employer in any 
form of contractual dealings with any third person.^ 

The fact that the work is to be done in accordance with 
plans and specifications prescribed by the employer^ or to his 
se-tisfaction^ or that the contract provides that the work shall 
be done under the instructions or directions of the employer 
or his agrent^ or that the employer reserves the right either in 
person oi^by agent to oversee or inspect the work during its 
progress for the purpose of assuring himself that the contract 
is being performed,* or that he reserves the right to reject 
improper materials,® or to insist upon the contractor’s dis¬ 
charging unfit servants whom he may have employed''^ or to 
terminate if not properly performed,® do not effect any change 
in the status of an independent contractor as these are only 
precautions which he reserves for assuring himself that the 
desired end will be accomplished and in no way affect his 
status.® 

The relation of master and servant will be established 
where the employer goes further than tins and reserves to him¬ 
self the right to control the actual performance of the work. 
Tins may further grow into that of the principal and agent 
if the employer is authorised also to enter into contractual 
relations witli other persons on his employer’s behalf and to 
exercise some degree of discretioi^ in Ins dealings with such 
other persons. 

Where a loaded vessel ]ust leaving port was found on fire 
and the master employe^ a company who were doing business 
as shipping merchants, to take charge of her and rescue her 
cargo, it was held that the position of the company thus 
employed was not that of an agent but only of an independent 
contractor.^“ Similarly, where a state made a contract with 
publisher to stenotype and print certain state reports, the 
publisher was held to be an independent contractor and not an 
agent of the state.n Where a lumber company induced a 
physician to locate at its plant and undertook to collect for him 
certain sums from its employees monthly, the court held it to 
be an absolute contract on the part of the company to pay him 

1 Mechnui paia 40 

2 Crenttfioif v Jlftnan IJ 8, Mo (i33, v (Halt* Uy Co j 396 Lio Th 461 

H Kfdted V 17H Mass 1, Ponett v VonstrurUonn Co. 38, Tenn, 

692, HmHh V MthfOflyff ButMeis Erchani/f*, 91 Wia. 369 

4 Hatdi-nj \ Bitfitonf 163 Maaa 14, Nofualk, Co v N^onralk, 83 Oomr 495 , 
Foster v Chicago^ 96 III, App 4 confirmed in 97 III, App 264, Frasst v. 
Me Donald, 122 Cafi 400, Htdguay v Dottmtng, 109 Oa 691. 

5. St. Louts H\f Co. V Knotty 58 Arh 424, Green v Soule, 145 Oali 96 j Harrteon 
V, Kaiset, 79 Ga 588, Boyd v. Chjcago Ry. Co., 217 III, 332. 

6. Fttzpatrtrk T Chtrago Ry, Co 31 III App 64 ^, Cphngton v. New Yorh, 165 
N, y, 232 Per Kigby J in Handaker v Idle IHsUCounctl, 1 Q B 835. 

7 Reedte v. London Fleetrtc ity Co , 4 Ex 254 

8 Salberg v Sehlosser, 20 N Dak, 307, 

9, Meehem, S 1871 

10. Horan ▼ Straehant 06 Ga 408 
10 State V State Journal Co,, 75 Neb 275 
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those Hums and not mereJy an undertaking as an agent to 
collect and pay over to him.i 

Public instrumentalities like railways, post, telegraph, etc- 
when employed in their ordinary capacity as such are usually 
regarded rather as a sort of independent contractor than as 
agents or servants whom the principal may direct and control 
and for whose acts or defaults he is responsible.^ But some of 
them may undertake to act as agents as well. For instance, 
expreaJS companies often_undeitake to purcliase, or selLitoads, 
well as to carry them or to collect money as well as to transmit 
it. BankwS often undertake to act as agent but wh©flier their 
position in receiving checpies, notes, drafts etc for collection 
IS that of an agent or an independent contractor is a disputed 
point on which the authorities are by no means unanimous.^ 

A person may be an indep^nident contractor in respect ^of 
sojne transactions and an agent in respect of othejrs."For imstance, 
a trarisler company employed to receive goocTs from a carrier 
may be an independent contractor as to the transportation of 
them, but it may also be an agent so far as to charge the 
employer with a notice as to the condition of goods.^ 

It is also to he observed that the mode of payment by 
the employer to an independent contractor is not a sure test 
of his status though it may not be without significance. Ordi¬ 
narily the independent contractor is paid by the job, that is a 
fixed sum for accomplishing a certain result but he may be paid 
in accordance with some unit of measurement,^ and the fact 
that he is paid by the day, week, or month is not of itself 
enough to destroy his vStanding as an independent contractor.® 

Defendant, a landowner, contracted with a company for 
drainage of his estate and it was agreed that plaiiitifi' ( his 
steward ) should, at a fixed sum, <*xecute the same as the 
company’s agent. The sum agreed npou had, after completion 
of the works, been paid by the (‘fmipanv to tUdeiidant. Plain¬ 
tiff claimed from defeinlant the i»rofits on the works, being the 
difference between what the works had cost out f)f xiockct, and 
what had been charged for them, on tlie ground that he was 
in the position of an ordinary contractor. Held'. —(1) although 
on the face of the deeds exec'uted plaintiff appeared to be an 
ordinary contractor, in reality he acted solely as defendant’s 
agent, "the arrangement being merely a contrivance by the 
company to allow a landowner to execute drainage works under 
superintendence oi his own agent; (2) the claim could not be 
allowed.'^ 

In the case ot the City Bank v. Barrow^ ^ it was contended 

1. T^xa^kanr Lutuhei C«. v. Lumard, 47 Tex Civil App 116 See Mehenna v. 

Sfayman Maniifaviwtny Co., 112 N Y, Sapp. 1U»» 

2. Mecbem, 6. 41 

3 . Ibid. 

4 Roihehtid V Oreat Northern Katluay Co, 6« Wash 5)27 

5. Ftnk Mthnouft Furnaee Co. 82 Mci 27b, Funfuson v /fukbali. «7, N Y. 507; 

Mecbem, S 1871 

6. Merhem, 1871. 

7. V. Shrtftshuri^ (Earl) lbti7, 2 C li Apjj 231=“15 L T 849—.-15 W. K. 

269 C. A. 

n (1660), 5 Ap cab. 884 
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that a tanner who received hides to tan and then arranffed for 
the freight of them h^k was an agent. The House of Lords 
held that he was not, out- a person doing work on tlie hides as 
an independent contractor. 

9. An agent distinguished from a trustee. 

A reference has already been made to the distiucbioii bet¬ 
ween a trustee and an ageut.i An agency always arises by 
contract express or implied, while a trust is not necessarily 
a contractual relatioji, A broail distinction is that a trustee 
may act in his own name while an agent acts regularly in the 
name of his principal. A trast does not necessarily or even 
usually involve any authority to enter into contracts which 
shall bijid another, while the authority to make such contracts 
is the distinguishing characteristic of agency. 

There are many ways in which a question to distinguish 
between the two relations may crop up, but the most common 
of them is whore the person, who may bo either ceafui que f?^ust 
or principal, is allowed to bo liable upon contracts made by 
another person who may be either agent or trustee. If the 
person who made the cojitract is a trustee he binds himself 
and not the que truaf.^ If on the other hand, the so- 

called trustee is a mere uominoe or dummy put forward for no 
other pun)OS 0 but to screen cestui que trust from responsibility 
the relation between them is that of principal and agent and 
the principal is liable.^ Where the person is trustee it is 
held that the rule exempting an agent who has, before notice, 
paid over to his principal money voluntarily paid to him by 
mistake, (loos not apply and he is liable to refund it inspite 
of 1 he fact that ho has paid it over to bis cestui que trust.^ 
Questions arising in this question aro often difficult and the 
relevant facts must be sifted very caiefully before coming to 
a conclusion as to true status.^ 

In* certain circumstances an agent may be placed in a 
position closely analogous to that of a trustee and the rules 
applicable to a trustee may then be applicable to him. The 
tost is whether the agent is entrusted with funds of his princi¬ 
pal for the purpose of their being employed in a particular 
manner, which it is his duty to keep distinct and separate from 
his own moneys. If he then makes use of them for any other 
purposes than those to which he has instructions to apply them, 
his liability is that of a trustee. If, on the other hand, he is 
not bound to keep the money separate but is entitled to mix 
it with his own money and <ieal with it as he pleases, and when 

1. Sei) page Id. 

2. Chaffee v. Ituthtmi Haih uarf Ct/„ 53 V't. 34; Kiereli v, I>re\Vf 129 Mass. 150, 

Sihepard v. Ahhufi 179 3(10; 

A ceatai qui truat ih not an agent of the timstee evtni in thf) case oi' a bare 
trustee StaH v.If'enrter, 1(J7 Ij-T 120; CJmrrhunrd Sc Hifffht v.Ford, 2 H. (0 N. 446. 

3. SeeArtiele on “Ti usteeship and agency” in Latr Quarterly JUevttnv^ P- 220 

citing infer alia Case 4 De O. J. * S 53; ff- Sharman^a ea»e U.lt. 13 

Eq.‘ 566; S 00 also Vorentry^a ca'^e 1 CJh. 2(J2, 

4. Meohem 43, Euot'pote 3 (1) citing Cleqhom v. Caatle 13 Hawaiian 186. 

5. Meohein, 8, 43 
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called upon to hand over an equivalent sum of money, then he 
is not a trustee of the money but merely a debtor.^ 

In an English case reported as Margetts v, Perks^ ,A and 
trustees of a will under which the plaintiff was entitled to a 
share of residue, which she had assigned to O and D, the 
trustees of her marriage settlement, paid it to C alone, without 
the knowledge of D. They afterwards transferred a legacy of 
stock settled upon similar trusts to C and D, by whom it was 
subsequently sold out, and the proceeds were received by C 
alone. D left to C the general management of the trust estate, 
and the choice of investments. Both funds were partially mis¬ 
applied and lost by C. The plaintiff sought to have both funds 
made good. It was held that the conduct of D did not justify 
A and B in considering C as his agent authorised to receive 
the money. 

In another case reported as Gosling v. GnsJcelly^ by a deed 
made between a limited company and trustees for debenture 
holders, the property of the company was transferred to the 
trustees, upon trust, to permit the company to carry on the 
business until the happening of one or other of events 
specified. On the happening of such event the trustees were 
empowered to appoint a receiver; but it was an express condi¬ 
tion of the exercise of that power that “any person so appointed 
shall be the agent of the company, who alone shall be liable 
for his acts and defaults”- One of the events happened, and 
the trustees appointed a receiver, who took possession of the 
mortgaged premises and carried on the business of the company. 
An order was made for the winding-up of the company and 
liquidator appointed, who premitted the receiver to carry on 
the business as before. The respondents sued the trustees for 
goods supplied to the receiver and after the winding-up order. 
It WAS held that the trustees were not principals of tlie receiver, 
and were therefore not liable for the price of tlie goods 
supplied. ^ 

In Churchward & Blight v. Ford^ copyhold lands were 
devised to plaintiffs in trust for F for life, but plaintiffs were 
never admitted to the copyhold. At the time of testator’s 
death the lands were in the possess!an of defendant to whom 
F, with plaintiffs’ assent afterwards relet them in her own 
name. Plaintiffs then gave notice to the defendant to pay the 
rent to them. Held: (1) In letting the premises F did not do so 
as plaintiffs’ agent, but as being person interested in the 
property, and as having general management and control of 
it in her own hands; (2) No contract could be implied between 
plaintiffs and defendant, there having been an existing contract 
between defendant and F, and the occupation having been by 
permission to F; (3) an action for use and occupation would not 
lie by plaintiffs against defendant. 


1. Kndu€san v. Jiamanathan, 1927 Mad 478=^102 L C 5f)l 

2. 12 W. R. 517 

3. 66 L. J. Q. B 848; (1897) A. C 675; 77 L. T. 314 

4. (1857), 2 H. A N. 446=r5 W. B. 631=26 L J Ex 354. 
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A cestui que trus>t is not the apforit of the trustee, even in 
the case of a bare trustee.^ 

10k An agcmt to buy or sell distin^ishofl from vendor or 
purchaser 

In commercial matters, where the real relationship is that 
of vendor and purchaser, persons are sometimes called agfents 
when, as a matter of fact, their relations are not those of 
principal and agrent at all, but those of vendor and purchaser. 
If the person called an “agrent” is entitled to alter the g*oods, 
manipulate them to sell them at any price that he thinks fit 
after they have been so manipulated, and is still only liable to 
pay for them at a price fixed beforehand, without any reference 
to the price at which he sold them, it is impossible to say that 
the produce of the groods so sold was the money of the 
consigrnors, or that the relation of principal and aj^ent exists. 
When a person has groods consigrned to him to sell, and he is 
bound, if he sells, to pay a fixed price to his employer at a 
fixed time after sale, but he may sell to his customers at any 
price and upon any credit he pleases, thougrh he may be called 
an agrent, yet the legral relation of principal and agent does not 
exist between him and his employer; on the contrary, the 
relation between him and his employer is that of purchaser 
and vendor, and a separate relation of vendor and purchaser 
to whom he sells and the moneys which come to his hands by 
means of the sales which he effects are his own moneys, and 
are not impressed with any trust for his employer.^ In this 
case T. & Co. consigned goods to N at on invoice price. N dealt 
with the goods as owner, and sold them at such prices and in 
such manner as he thought fit. He sent regular monthly state¬ 
ments of the goods sold, and every month paid the invoice 
price of the goods comprised in the previous monthly statement. 
N was partner in a firm of N. J. & Co., and by arrangement 
with his partnens used the partnership as his bankers in 
reference to the above business which he carried on for his 
special benefit, and an account of the moneys paid in and drawn 
out was regularly kept. N. J. & Co. having executed a deed of 
arrangement with their creditors, at a time when the account 
of N showed a balance of £ 2,036 1 s. 2 d. in his favour, the 
account of N with T & Co. at that time showed a balance in 
favour of T & Co. of £ 2,036 11 s. 8 d. 7 & Co. sought to prove 
against the partnership for the amount of this balance, as being 
trust money held by N. as his trustee, fields that the nature 
of the business carried on between T & Co. and N was that of 
vendor and purchaser, and not principal and agent, and there 
was no trust. Held further^ that a consignee who is at liberty, 
according to the contract between him and his consignor, to 
sell at any price he likes and to receive payment at any time 
he likes, but is bound, if he sells his goods, to pay the consignor 
for them at a'^fixed price and a fixed time, is not a dcZ credere 

1. Stait V. Fenner, (1912) 2 Ch. 504=81 L. J. Ch. 71U=J07 D. T. 120. 

2. Ear parte White, In re Nevill (1871), 6 Ch. $97; Bee L. J. at p, 400, and 

L. J. Mellish, at p, 403; and see the same case in the Honae ef Lords, 8ub~nom, 
TmcU V White (1873), 29 L, T. 78 
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a^ent, but a principal ; it ia immaterial that the parties designate 
their relationship by the term agency.^ 

Ordinarily, it is n6t difficult to distinguish a case where 
a person buys or sells for another from that in which he does 
BO for himself, but some doubtful cases do arise because of the 
mixed motives of the parties or ambiguous framing of the 
contract. There are certain broad distinctions between the 
two positions. Thus, if the relation between the parties is that 
of vendor and purchaser, each party takes upon himself the 
risk of the fall and rise in price of the article bargained for, 
and they are at arms’ length. The seller binds himself to supply 
the goods. In the other cases, if the parties are principal and 
agent, then the agent only undertakes, when ho accepts the 
duty, to Uflo due diligence in trying to fulfil the order, and is 
paid for his trouble by way of a commission on the work done. 
He does not take upon himself any pai’t of tho risk or the 
profit which may arise from the fall in prices,^ but has to 
render accounts of his sales, and to account for monies received 
by him/^ 

The question involved in all these doubtful cases usually 
takes one of the two forms, namely :—- 

(a) Is tho party in question an agent to buy goods for the 
other or is he buying tho goods on his own account 
and then selling them to that other ? 

(b) Is the party in question an agent to sell goods for the 
other or is he really buying the goods from that other 
to sell on his own account ? 

A typical case involving the first question is presented 
where, under an ambiguous contract, one party is ac cumulating 
goods to be delivered to another and after the goods have been 
accumulated in wliole or in part but before delivery, they are 
destroyed by accident. Tho question then arises who should 
bear the loss ? What is to be examined in such a case is 
whether the accumulations were made by such person on his 
own behalf with a view to re-sell them to the other or whether 
they were made by him only as an agent for the other. In the 
former caso the loss will fall upoji the person who made the 
accumulations, while in the latter case it will fall upon the 
person for whom they were inade.^ 

The following form very important issues in sueh cases:— 

(а) Who was to be affected by the fluctuations in price ? 

(б) Upon whose responsibility were the goods to be 
procured ? 

(c) Who was to determine of whom, where, to what 
extent and upon what terms the goods to be supplied 
were to be procured 

The second question is involved in all those transactions 

1. Towle {John) dP' Co. v. White (1873), 29 L.- T. 78=21 W, R. 4C5, affirming 6 Ch. 

App. 397. C. A. Soe also fhtrryaprahraaai’^i/rj V. Matheaon Coffee Works 21 I. O. 

322 (Mad.) 

2. Iteland v. Uvingett^n (1871), 5 E. & I- Ap. 395, at pp. 407, 408. 

3. Wnght, PtHneipal & pp, 5 rf* 6. 

4. Mechem, 8s- 43 & 44. Hoe Ratiar’s *L(tw of Ayenvy\ p. 21, 

5. Mechem, Sa. 43 and 44. 
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wliich ore known as agrencies to sell^ like auctioneerw, brokers, 
factorSi commission merohants and suoli g-eneral dealers who 
receive goods for sale under what is commonly called a con¬ 
signment, The most common of cases in which ambiguity 
occurs are those wherein goods have been delivered to another 
for sale, but it is not certain whethei he is to sell them as 
agent of the person from whom he received them or whether 
he has purchased them from that person and is to sell them on 
his own atcoant. This uncertainty is to be attributed some¬ 
times to the ignorance or inattean on of the parties in making 
their contracts, sometimes to the <leslre of the parties to Rvade 
the operation of a particular statute like a recording act or to 
save the imposition of a particular tax as a municipal octroi 
duty, but more frequently to the conscious desire of one of the 
parties, at least usually the one from whom the goods are 
received to have the transaction afterwards to take the form 
either of agency or sale as shall best suit his purposes,^ 

In all those cases the true nature and effect of the tran¬ 
saction is to ho looked into without caring much for the names 
which the parties choose to give to each other or to their 
contracts, ^^e essence of sale is the transfer of the t itle t9 fbe 
goods for price to be TKe” transferee in such case 

becomes liable to the transferor of the goods as a debtor for 
the price to be paid and not as an agent for the proceeds of 
the re-sale. Fluctuations in price and loss or gain to tke goods 
in such case which result after the receipt or the goods go to 
the transferee and not to the transferor who must remain 
contented only with such sums as were agreed by the parties 
to be paid in lieu of the goods transferred. The essence of 
agency to sell is the delivery of the goods to a person who is 
to ‘^*11 theiii not as his own property but as the property of 
the pncipal who continues to be the owner of the goods and 
therefore entitled to control their sale, as for instance, to fix 
their price, to dictate the terms of re-salo or to re-sell the goods, 
lie cannot d^miand the price of the goods before re-.sale but 
only such jn oceeds as accrue to him on such a resale.2 

In every doubtful case the following issues gent^rally 
determine the question :— 

(1) Who was to be affected by the fluctuations in price ? 

(2) Wliether the price to be paid was any sum already 
agreed between the parties or only the proceeds of the 
re-sale subject of course to such deductions as to 
such commission and expenses as might have been 
agreed between the parties ? 

(3) Who was to bear the accidental loss to the goods in 
the time that intervened the receipt of ihe goods and 
their re-sale ?'^ 

The courts in endeavouring* to interpret an ambiguous 
contract generally incline to interpret it against the party whose 
mixed motives or ambiguous language has caused the uncertainty, 

1, Mechem, S, 46 

2. Meohem, ti 

3 See Katiar, p. 23. 
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especially when such a course is demanded for the protection 
of innocent persons afirainst whom the contract is sought to be 
enforced.! 

It has been observed tliat the form of contract while not 
at all conclusive may be of much assistance in determining the 
the question, and the weight of this evidence is increased by the 
extent to which the contract appears to disclose the real intention 
of the parties rather than to be an artful and wordy cover 
of the real purpose,^ 

In Thompson v. Meade^ a stockbroker was given a limit 
at which to buy shares. He bought the shares below the limit, 
and charged the customer as if he had bought them at limit 
price. The court held that he had acted as seller and not as 
agent, and that the customer was therefore not liable for the 
loss on re-sale as the stockbroker had not done what he agreed 
to do. 

A purchaser alleged, by his answer to a suit for specific 
performance, that he acted as a puffer in bidding for one lot, 
and also as a puffer in bidding for another lot, which was 
knocked down to him, and that he therefore purchased the lot, 
and signed the agreement for the purpose, as the agent of the 
vendor ; but the statement in his depositions of the oiicumstances 
attending the signature was somewhat different from that in 
his answer and he had signed an order on his attorney for 
payment of the deposit money. It was held that there was 
not sufficient evidence of agency, and the defendant was held to 
have purchased on his own account.^ 

I A, a foreign merchant, employed B, to purchase goods on 
I commission; the vendors (with the knowledge that the purchases 
i were made on account of A) made out the invoices to B, and 
took in payment his acceptances payable at six months. It was 
held that there was no contract of sale as between A and B.^ 

Plaintiff, a commission merchant acting on a telegram from 
defendants, distillers, bought a cargo of corn, which he shipped 
on a schooner, and drew on defendants for the amount. Plain¬ 
tiff insured the cargo in his own name. He then transferred 
the draft to a bank and procured its discount, indorsing the bill 
of lading to the bank and handing them the insurance policy, 
these documents to be regarded as collateral security. The bank 
was instructed not to deliver the bill of lading until after pay¬ 
ment of the draft. On arrival it was found that the corn was 
damaged, and defendants refused delivery and declined to pay 
the draft. Plaintiff retired the draft, and the corn was sold for 
the best price obtainable, and plaintiff sued for the balance It 
was held that the contract was one of sale and purchase and 
not of agency.® 

1. Arbttrkfe v. Ktrhpatfiek^ 98 Tenn 221. 

2. Hieohem, S. 46. 

S. (1891), 7 Times, 698. 

Bee also Mr. Jastice Blackburn's opinion in Ireland v. Livingetan (1872), L. B. 

5 H. of L., 39.^, at pp. 407, 408 

4. Ben7»ett Y. 16 Jar 421. 

5. SetfTHOur V Pgchfan, 1 B A Aid, 14. 

6. Corbg v. Wilharntt (1881), 7 S. C. R. 470 (Canada) 
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D» traveller of pkiutiffw^a cairiage manufacturing company, 
having been approached by the manager of W. Co. with a view 
to tt|.6 puroliase of carriages, and having declined the offer ou 
the ground that W, Go's credit was not sufficiently good, was 
taken by the latter’s manager to defendants, who then signed 
$ guarantee addressed to plaintiffs in the following terms: ‘We 
hereby oblige ourselves to the amount of $ 1000 for purchasse 
they (W. Co.) may now make from you at any time/^ Plaintiffs 
then supplied, W. Co. with carriages to the value of $ 1,824, 
jjmbject to the condition that the title to the goods should not 
pass till they had been paid for. The amount being unpaid 
plaintiffs sued defendants on the guarantee,” Held, the conten¬ 
tion that the traiisaotion was not a ^le to W. Co. but an autho¬ 
rity to them to sell as agents of plaintiffs, could not stand, be¬ 
cause W. Co. were to sell foi theniHelvee and the purchase 
money was to be theirs.^ 

Plaintiffs, carriage manufacturers and sellers desired S. 
a manufacturers’ agent, to handle their goods and arranged 
with him to ‘‘cut out” a rival firm for which 8 acted as agent, 
and deal witli plaintiffs. 8 gave a signed order for some 
buggies, which provided that they were to be paid for by draft 
and that the projierty was to remain in plaintiffs until actually 
paid for. 8 sold two of the buggies to dofendants, who gave a 
draft and two other buggies in payment, and shortly after the 
jBale, i)li\inliffs drew ou 8 for the amount of the invoice. The 
draft was accepted, but not paid at maturity by 8. 8 had not 

llandccl over defendants’ note to plaintiffs. Plaintiffs made a 
demand on 8 for payment, who said he had no money, and 
that the buggies wore in possession of defendants, On the 
day that the plaintiffs made their demand on 8, tlxey appointed 
him their agent to sell and agreed that the terms should apply 
to all goods sold and unsettled for, but this arrangement did 
not include the buggies sold to defendants which had been 
settled for. Held, that the transaction between plaintiff and 
8 was one of sale and nut of agency.*^ 

A co-operative diary company received butter-fat from 
suppliers to be manufactured into butter and cheese. The 
buttorfat went into bulk, and the identity of each supplier’s 
property was lost. The suppliers were consulted each year 
as to the mode of disposal of the butter and cheese, and as the 
company had deducted the cost of manufacture according to a 
fixed scale the proceeds were divided proportionately among 
the suppliers. Held, that the relation between the .suppliers 
and the company was that of principal and agent and not that 
of vendor and purchasers, and the property In the butter 
remained in the suppliers.'* 

A agreed with a company that he should be its ‘sole agent’ 
for the sale of certain machines. The agreement provided that 
A should sell twenty-five machines yearly and that, upon tlie 
determination of the agency, he might collect on his own 

X ks N. Hpnry Co. v Btnnin(/ham (I9U8) U E L. U 385, £ L. U. Ifi.i 

(OanAda). 

2, Dmnimon Carriage Co,, v, Wtlrnn (1910), 17 O W R. 363 (Canada) 

3, nrucf V Cn^od, Good v. Rntrf-(1917) N Z £ R 515 (Newzealand) 
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account all moneysi due in respect of machines which he had 
sold. It was also i^ovided that the price at which the machi* 
lies should be invoiced to A should be £ lOS. net duty paid^ 
c. i, f. Wellington, and should he x> 0 'id for in cush against 
documents. Held: the relation was that of vendor and purcha¬ 
ser and not that of principal and agent, and the company wa» 
Jiable for failure to supply machines during the currency of the 
agreement.! 

C consigned goods to a company on terms they should 
remain the pruperty of C, the company undertaking their 
storage and not to sell below certain prices and to account each 
year for the goods sold. Held, that the company was not a 
purchaser of the goods from C, but merely an agent to sell on 
his behalf.^ 

In an action for price of goods supplied, the facts were 
that from the commencement of the <lealings plaintiff had sent 
to defendant every week an invoice for goods “sold’’ showing 
the price, and had kept an accurate account of the sales. 
Plaintiff made no request for an account, but would not have 
continued sending goods without receiving an account had he 
regarded defendants an agent. Defendant had kept no account 
of the transactions for the purpose of his commission. Defen¬ 
dant had submitted a draft agency agreement to pluintitf, but 
plaintiff did not agree to its terms and had refused to sign it. 
Held, the course of the dealings showed the relations of vendor 
and purchaser, and not that of principal and agent.^ 

The bkpts. carried on business as East India agents, and 
sold goods upon commission. Upon the invitation of bkpts. 
applets. , wholesale silversmiths, sent certain goods to bkpts. 
office as samples and the goods were to remain at applets, risk. 
The usual practice of bkpts. was to introduce tlieir customer to 
applets., who supplied him with goods correspomling to the 
samples but in cases of urgency bkpts. sold the samples them¬ 
selves. Held, that the parties were not in fact vendors and 
purchasers, but principals and agents.^ 

The fact that the principal agrees to pay his agent for 
sale a commission varying according to the amount of profit 
obtained by the sale, or depending upon Uie surplus which the 
agent can obtain over and above the price which will satisfy 
hia principal, does not alter the nature of their relation and 
turn the agent into a purchaser. The fact that by the contract 
the agent guarantees all accounts shows that he is not the real 
purchaser, but a del credere agent.^ 

Manufacturers supplied goods to a retail firm under agree¬ 
ments in which the latter weie ilescribed as “stockists” “con¬ 
signees” and “stockists or agents”. The property in the goods 
was to remain in the manufacturers till actually sold and paid 

1. >'#•«##*#■ Hamitny ( ) iJfi. J>f lienzy (1D13), 32 N. /. Xj. K, 553 

(\ A. (Ntiwzealand). 

2. Re ward, Farmerfl' Atjeoeiation, Ltd., (1897) 15 N. Z. L H. 480. 

3. GnUttgher v, Freedman (1913), 23 W. L. U. .189—10 I>. L. li. 43(i (('unada). 

4. He WtttHon A Co. ; Hr jk Atkiii Brotht?‘r» (1904) 2 K. B. 753— 73 li. J. K. B. 

B54=91 L.T. 709. 

5. He, Smith, Kv p. Bright (1879), 110 Oh. 1) 5«fi. 



AaB\T DISTINOITXSHEII FEOM VENDOR OR PtTRCttASER 27 


for. The goods wera to be supplied at wholesale prices, and 
the retailers were to sell at prices fixed by the manufacturers 
and to get the difference l^fcween the wholesale and retail prices, 
^he retailers sold the gootis to their own Customers and debited 
them with the retail price in their own books, and rendered 
accounts to them in their own name. The customers’ name were 
liot disclosed to the manufacturors. and the retailers usod the 
money received for the goods for their own purposes. The 
manufacturers rendered accounts to the retaders showing the 
amounts due in respect of goods supplied which were settled 
by the retailers. The amounts received by the retailers were 
never appropriated iu a separate account to the manufacturers. 
The accounts rendered to their customers by the retailers 
contained other than the manufacturers’ goods. Held, 

the relation was that of sellers and buyer, not that of 
principal and del credere agents 

B and (t agreed that B, Transvaal agent for certain 
beer byphous, should order oue hundred syphons from 
Germany, G to pay B £ 300 for such syphons and 
no more, and to allow B to purchase them from him on 
arrival for £ 425, and B to order the syphons in his own 
name and pay all charges. On arrival B was in any event 
to have the use of the syphons, and no delivery to G was contem¬ 
plated. In the event of B purchasing, it was agreed that the 
owuersliip in llie syphons should remain in G till the whole of 
the £ 425 had been paid by B. It was held that under this 
agreement B was not G’s agent to import but the purohaxSor of 
the .syi)hons from the manufacturer, the arrangement between 
B and G being merely an attempt to effect a pledge, in the 
guise of a sale, in favour of G in security of an advance of £ 30(). 

Plaintiffs shipped machines to defendant, accompanied by 
invoices which contained an item *to balance of account ren- 
derod followed by charges for new merchandise sold and giving 
credit for amounts received. They supplied defendant with 
a book of their notes which stipulated that the goods should 
remain the property of plaintiffs until paid for by purchasers, 

1 ■ were given as to selling price nor did 

plaintiffs receive information regarding sales made by defen- 
j notes were filled in by customers; and defendant 

atter indorsing them, sent them to plaintiffs for his credit. He 
also gave them a promissory note for balance due from him on 
his account and had at times made payments in cash. Defen- 
dant had ueyf*r made a charge for commission. It was held tliat 
the transactions represented genuine sales intended and expected 
to be paid for by defendant.-^ 

Plaintiff ordered a tractor from defendants, sellers of agri¬ 
cultural maclllner 3 ^ who were appointed agents by the manu- 
^cturers and supplied by them with tractors at English prices. 
l^eteiidants and not their customers were responsible for the 
purchase price, defendants, however, agreeing not to charge their 

^ ^ Mfrr/'rn ^rrwr (dffWffow) Ltd. {infi) a 8 L. T 221 

a Berk*ft Trustee Transval hiipreme coart, 167—8. A. F 

3 Btehardson V Kidtidqf, (190H), 34 pup. 8. C 424 f Canada) 



mK LAW oM^Aemcr 


an 


customers more than a certain price. It was held that the reja^ 
Hons betweoji the manufacturers and defendants were those 
of purchaser and seller and not of principal and affent.^ 

Plaintiff entered iiito a written agreement with B to 
supply him with logs. B tiansferred his rights to defendants^ 
who entered into an agn^ement with plaintiff to pay him the 
F>alance that might be due to him by R Plaintiff* and B after¬ 
wards made a settlement without the knpwledge of defendants, 
on which a balance was struck in favour of plaintiff'. Held, B 
was not the agent of defenilajtls for the purpf>se of thLs 
settlement.^ 

Where a consignee of goods for sale is authorised to sell 
them at a certain minimum price and told tliat whatever 
amount he obtains above that price will be his commission, 
the relationship between consignor and consigiieee in that of 
principal and agent.^ 

Defendants gave to plaintiff a written order to ship goods 
from England on account of defendants and idaintiff* ordered 
goods from a inanufacturer in Euglaml to be sJupped in per¬ 
formance of this order. It was held that the relationship 
between the parties was that of principal and agents not of 
vendor and purchaser.^ 

11 • Agency distinguished from partnership* 

Under section 4 of the Indian Partnership Act, 1932, ‘'part¬ 
nership’^ is the relation between persons who have agreed to 
share the profits of a business carried on by all or any of them 
acting for all. One of the tests of partnership is whether there 
is a binding contract of mutual agency between the partners,^ 
The important fact in determining whetlicr a partnership exists 
is to see whether the relation of principal and agent exists 
between the parties and not merely whether the parties share 
in the profits and the business is carried on for the benefit of 
all. Persons who share the profits of a business do not incur 
the liabilities of partners unless that business is carried on by 
themselves personally or by others as their real or ostensible 
agents.® Thus in BuUen V, JSharp^ an assignment of the 
profits of a business upon tnist to another to take a certain 
amount out of the profits and pay the residue to the assignor 
with a power to the assignet to act for the assignor in the 
business did not make the assignee a partner because it was 
the assignor’s business and he had no authority to bind the 
assignee. Similarly, no relationship of partnership arose where 
a debtor assigned his property to trustees for the benefit of his 
creditors and carried on his trade under their control., because 
there was no relationship of principal and agent between them 

1. Setfi/te t\ Phitxp Brun.^ S.A.L.B. (1915), C.P.D. 292 f Australia). 

2. SuthetJnnfi v. Gihnour (1£I4()), 3 Kerr, IC5 (Canada). 

3. Ktfr Oror-erif v.HigtfH ft (1925) 3 D.L.H 5<)5:==:(i925) 2 W-W.R. 402 (Canada). 

4. Bnftrtfi v. Hoope (1922) N-Z L.B. -549 (N.Z.). 

5. Jankt Nnth v. Dhokar Man, 19.3,'> Pat. 376=156 l.C. 200. 

6. Cox V. Htekman, 8 H.L.(\ 268, Badelei/ v. (^onttohdaieif Bunk, 1HBS, Ii.H. 30 Cb. 

T). 258; Vhimanx-ntn v. Jat^anti /.n^, 1939 Horn, 410=41 Bi>m. Li.R. 899. 

7. L.K.I.C.P. 86. 
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and the debtor was the master and the trustees were only ins¬ 
pectors and controllers*^ 

The Act specifioally prescribes that subject to the provi¬ 
sions of this Act (The Indian Partnership Act), a partner is the 
agent of the firm for the purposes of the busiTie<^s of llic 
As between the partners and the outside world (whatever may 
be their private^ arrangement ^between themselves), each partner 
1 ^ the unlimited agent of every other in every matter connected 
with the partnership business, or vdn'ch he represents as part¬ 
nership business, and not being in its nature beyond the scope 
ot the partnership.^ Partners mny stipulate among themselves 
(hat some one ot them only shall enter into particular contracts, 
or that as to certain of their contracts none shall be liable* 
<^xcept ♦hose hy whom they are actuallv made', but with such 
piivato arrangements third persons dealing with tin* tirm with¬ 
out notice have no concern.^ 

The next sett inn rd the Partnership Act deals with the 
implied authority of (he partner as agent of the firm. It states 
that an act of a partner which is done to carry on Inisiuess 
of the kind carried on by the firm, and is ilonc in the usual way 
in such a l)usine'»s binds the firm. K\ery partner is in contem- 
lilation of law the general and accredited agent of the partner¬ 
ship, or as it IS sometimes expressed, each partner is proepositus 
negotiis societatis, and may consequently bind all the other 
l)artners by Jiis acts in all matters which are within the scope 
anti objects of the partnership,^ Sections 20 to 27 of the Act 
turihor govern this relationship. 

Although a partner managing the partnership business 
t»i partnership property is regarded by law as an agent of the 
firm for the purposes of the husincss of the, firm inasmueh as 
all contracts entered into by him bind the other partners and 
he is bound to account for every act of his to them like an 
agent,*5 yet the position of an agent and that of such pariner 
are not identical inasmuch as every agent is not a partner with 
his prineijial even if he is remunerateil by a share in the profits 
of the business.*7 As stated above, existence of agency is no 
doubt one of the modern tests ot partnership inasmuch as all 
partnerships result in a certain type of agency, but it is not the 
sole teat Where, therefore, there has been no holding out 
of the agent as partner the matter must be determined by the 
agreement of the parties themselves.w While parties may 
create partnership without actually intending that specific 

1. hfdpttHi V U rr/f/ L H 1 Hftstei bt tmk v lititktt JL It f) (’P 1 

i H 18, Indian Put fm t *^hip J932 Sec ftKo M ihdul Laitf v. ‘iO 

Cal. LJ 172 

1 Pei Lonl Wpstbiiiy in hj Dailington eti% HavKtng ( o,, In re 

(1864^) 4 no G J & B, r)Hl ri8f», 

+ Loid ('iniiMOith, Cot* \ Htrhtnufi^ (180*1) 10 East 204 

Story oil Agency, 124, adopted in Punk of Auttulntua \. (184 7) 0 Moo. 

P C at p. 183 , See Jtmn y KtiJUf'nt^ 28 ( W N 824 
fj fi 9, Indian Paitnei’^hip Act, 1932. 

7 Sodtkat v Appfegnit, 24 W Vo. 411, Zubft y. PobtttA, 147 Ala. ,"^12; Htfsaatdy 
Bunk of cenvj//^', 117 Tex 88. 

See Gunton v Sf / wny, 147 Ill ^87 , Nattonnl Lumhf't f’o v. Gtug's Hat hour 
Co , 127 Pac. S77 
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result where they voluatarily enter into an arrangement whose 
necessary legal effect is the creation of partnership, Courts are 
reluctant to surprise parties into that relation when they 
clearly did not intend it.i "‘Every doubtful case”, observes 
Carley, “must be solved in favour of their intent; otherwise 
we should carry the doctrine of constructive partnership so far 
as to render it a trap to the unwary. ”2 

A fire insurance society being an unincorporated associa¬ 
tion under its powers entered into treaties with other compa¬ 
nies, appointing them its agents in foreign lands, and agreeing 
to accept and enter upon the risk of one-eighth of every fire 
insurance policy of such companies in force at the date ot the 
treaty or effected or renewed after that date, and agreed to be 
on all risks simultaneously with the other companies, the other 
companies agreeing to pay a proportion of the premiums, 20 
per cent, commission to be allowed on such premiums to the 
agents for the expenses of conducting the agency. The fire 
assurance society having gone into liquidation, the chief clerk 
allowed the claim of another company for sums due to it in 
respect of guarantee and treaty business. On a summons bv 
the liquidator to vary the certificate, it was held that the treaty 
agreements did not constitute an amalgamation between the 
contracting companies, nor a partnership either infer or as 
regarded third persons, but were agreements of agency.^ 

Plaintiff sold half his interest in certain land to defendant, 
and they agreed to build their houses thereon at their joint cost, 
raising the necessary money by mortgage and contributing the 
remainder in equal shares, defendant collected the rents on 
their joint account, and out of them paid mortgage interest 
and outgoings, rendering accounts to plaintiff. Cn an action by 
plaintiff alleging that defendant had not contributed his just 
share, and had not properly accounted for rents, held, that the 
accounts could not be gone into beyond six years from date 
of writ,^ as the dealings did not constitute a partnership, the 
parties being co-owners only, and in collecting the rents, 
paying outgoings, and rendering accounts, defendant had acted 
as an ordinary agent and not as an express trustee.^ 

An agreement by several persons stipulated that one of 
them should furnish the premises in which to carry on the 
business and capital for carrying on the business, and ho should 
receive a stipulated sum annually for his time and expenses, 
and the others stipulated sums together with a proportion of 
rhe net profits. It was hold that contract created a special 
agency, not a partnership, between the parties.'’ 

Plaintiffs agreed with B that he should purchase and ship 
to plaintiffs such lumber as they should direct—m consideration 
whereof plaintiffs were to furnish B with the necessary funds 

1 Merhem, S ftl 

2 Pei Cailej J in IJf'PfJfei \ 45 Mieh ISH 

1 tif Norwich & Equitable Fire Assurance Society, Koyal In/JUianee Co’*3 CMami 
(1»«7) 57 I, T 241=.l T L 11 781 ; 1 Dif^est, 269 

4 See the Indian Limitation Act, 1908. for limitation in such raseH in India 

5 Hu»s V (1904), 24 C L T. 228 (Canada), 1 DiRrest, 209 

6 Mnnsou v Hall, (1863) 10 Or 61 (Canada) ; 1 Digest, 269 
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fur purchttsiuff- shippinir and other expenses connected there¬ 
with, and oat of the profits when the lumber was sold to allow 
and pay to fl a percentage for his services, and to apply the 
remainder )f the profits in payment of-B’s prioi indebtedness 
to pJaiutitfs. An execution creditor of B seized the lumber 
purchased by him. there not being a eomrauiiity of 

profit and hws between plaintiffs and B there could be no partiier- 
fciliip ; (2) B was the mere agent of plaintiffs.^ 

12. A^ent distinguished from arbitrator. 

Briefly speaking, arbitration is the settlement of a dispute 
between two parties bj” a tribunal of their own chosing or a 
compromise of the dispute not by the parties themselves but by 
persons authorised by- them in that behalf. It is therefore a 
matter of great importance to the parties to chose such persons 
who are impartial and in whom confidence can be reposed. In 
Calcraft v. Roebuck'^ Lord Thurlow observed ; “It is not un¬ 
common tor a person, appointed arbitrator, to consider himself 
as agent lor the person appointing him. How that is so 
common I wonder ; as it is against good faith.” 

An agent must therefore be distinguushed from an arbi¬ 
trator. In Great Northern Railway Company v. Harrison,^ an 
indenture between H and a Railway Company, after reciting 
that the Company was desirous of being supplied with 
doO.OOO railway sleepers, and that H was willing to supply them 
at'eording to the terms of a specification and tender, contained 
a covenant by H that he would supply the sleepers within 
the time specified “as and when, and in such quantities, and in 
such manner,” as the engineer of the company, by order in 
writing, “from time to time, or at any time within the period 
limited by iJie specification, slionld require.” The specification 
stated that the number of sleepers required was 350,000 ; and 
that (Mie half would have to be delivered in 1847, and the 
remainder by midsummer, 1848. The deed also contained 
provisions that the engineer might vary the times of delivery ; 
that the company should retain 2,000 in its hands as security 
tor the jnirformanoe of the contract, and should pay it over 
within two months after all the sleepers had been delivered, 
and that the contract might be put an end to in certain events. 
Held : the engineer, as to matters in which he liad a discretion, 
e. g. as to varying the time of delivery of the sleepers, stood 
111 the position of arbitration between the parties ,* as to giving 
the order for the delivery he was a mere agent of the company* 

1 Agency distinguished from other Possessory Rights 

An agent must also be distinguislied from a person coming 
into possession of or controlling the property of another person 
such as a lessee, a licensee or bailee. The mere fact that cer¬ 
tain management and control of property is transferred by a 
contract from the owner to another person does not make 
that contract as the contract of agency. Tims, a lessee who 

1. Hark V Mf* KeUttr (1802), 12 C. P. 5(52 (Canada), 1 ingent, 2611. 

(1790), I Ves. 221=30 E. R. 311 ; 1 2(58. 

3. (1852), 12 i\ B 576 ; I Digest, 268. 
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is allowed a ccrtaiu amount of the rent with which he its to 
make certain agreed repairs or improvemcfits and supply fur- 
uishingff is not the agent of the lessord But although . a con¬ 
tract may be called a tease, if the so-called tenant is so far 
under the direction and control of hit, allege<l landlord as to 
make the latter a real party in interest and the former merely 
his representative, the contract will be held to be one of 
agency.2 Tlie same is the case when a so-called licensee acts 
only for the benefit of the grantor and to acjcomplish his ends 
and purposes.^ But whore i>ne who has the power to givt* or 
without permission, grants to another, gratuitously or for 
consideration, the right for the grantee’s benefit, to use the 
grantor’s property, operate under his patent, i)ublish under the 
copyright, sell under his trade mark, and the like, this per se. 
does not make his grantee an agent so as to bind the grantor 
by contracts respecting the property involved, or otherwise 
or to make the grantor responsible for the acts or omissnons 
of the licensee,^ The same remarks apply to a person hold¬ 
ing the property as bailee.^ Mere possession gives no autho¬ 
rity to sell or otherwise tUspose of property inconsistent with 
the provisions of the Indian Contract Act or any other Ae^ 
applicable to the case. Po--s<*ssion, however, may be dolivercil 
to such a person or under sue h circumstances or accompanied 
by such indicia of authority or ownership as to estop the true 
owner if the bailee has thereby been enabled to deceive an 
innocent taker for value. In such a case the owner may be 
saddled with liability as principal for the acts of his bailee.*' 

The bailment of goods as security for payment of a debt 
or performance of a promise is called ‘‘pledge”. The bailor is in 
this case called the “pawnor” and the bailee is called the 
“pawnee”.7 Sections 173 to IHl of the Indian Contract Act 
regulate the retention or disjiosal of goods by tlie pawnee com¬ 
ing into his possession as sucJi. It has been held that where 
a power of sale over another’s goods is exercisable irrespective 
of any failure to pay sums due by that other to the holder or 
the power, the latter is an agent for sale and not a pledgee.^ 
It has also been held that a person wlio takes a furnished house 
is not an agent intrusted with the furniture but a bailee. ^ 

14. Agent advancing money in the business of agency distin¬ 
guished from a mere creditor. 

Ordinarily there i.^ no difiicultv^ in clLstinguishing the 
relation of principal and agent from that of the lender and tht^ 

l F^nrt/ lb NH lliT, Rirfhftttt v lieftinrfif'ot fh, 71 Ala 5."». KhOhi 

p. 27. 

2. Vf^tiewatf v 1U jY. Cur. 43ii; t nihind Land Cf» 71 

Miss 284 Spp Kfltiarp p 27 

8 linufftm* n v 115 pai 42U Cl v 8 H Li (’as 208 

4. SPr i*ncvn(in Auftitriation v Daiftf Sfoi ff 12(1 700, ThfitKhffti 

V HutchHtf^r, 201 551; Katiar, p. 27, 

5 Sheplicvd v. Vnivn IJnnk ot 5 Ij. T 757 

0 Mpchmii. a 54. 

7 S 172, Indian Coiitiact Act 1872 

e. MitrheU, v ( 1883 ), 40 H 501 ( Can. ). I, Digrst 202 

9. Ifiheppard v. Union Honk of l^ondon ( 1892 ) 7 H & N 001 L T 757, 1 

Digest, 2OH. 
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feot'rovver, but cashes may ansf^ in which one who claims to have 
©ceti merely a lender may be really a principal or a partner as 
|viderLee(l by the stipulalious arising out of the contract 
Itegarding sharing of profits in lieu of interest or the like. The 
lendeney of the courts in modern times is to endeavour to give 

E ffect to the tlmiI intention of the parties, and where there has 
ceil no hrldirig out as principal Or as partner, not to charge 
one as principal or jiartncr who did not intend to become such, 
mnless that is the necessary legal effect of the arrangement into 
which the parties have entered-^ 

Where inonev was advanced to another for purchase, under 
^ contract providing tliat it should be used for uo other purpose, 
Ijiat title in the corn sliould he deemed to be in the one who 
Hdvanced the money, that the lat.er should sell it and receive 
the money and ndain the amount advanced and interest at 10 
per cent, and expenses and commission of one per cent, a 
busliel, it was held that the contract was a contract of agency 
even though the person to whom money was advanced was to 
guarantee the other against all loss and to make good the 
investment with interest, comiiensation and expenses..2 

In India such agencies are very common, specially in 
connection with grain business. Such an agency takes 
deposit from the grain dealers covering a certain per cent of 
the money to bo invested, the remainder is supplied 
by the agent charging interest at a certain per cent. rate. The 
grain is purchased and stored by the agent in his own name and 
he keeps it in his possession and control as security for 
the money invested and soils it in his own name, subject, ot 
course, to the direction of the pnncip.il as to the opportune 
time of sale, realises the sale proceeds and retains the money 
invested, interest and expenses and a commission at a certain 
per cent, on the purchase money, and makes over the balance' 
to his principal. In fact the position of such a person is both 
of a creditor as well as of an agent He is creditor so far as 
he advances money and charges interest and is secured by the* 
pledge of the commodity which he retains as security. lie is 
agent so far as he makes purchase, effect-s sale, realises money 
and does other ’acts of management and control. 

It has been hold that the best test whether a jierson is an 
agent or only an ordinary debtor is to inquire whether it is hi.s’ 
duty to keep money deposited with him so ear-marked tluit in 
the event of his death, it couhl be said this is the depositor's 
money, or was the alleged agent warranted by all the previous 
transactions between tlic depositor and himself in securing the 
money ami treating himself merely as a debtor to the depositor 
to that amount.^ 

15. An agent distinguished from a mere messenger or a person 
used merely as a mechanical aid or instrument. 

Tf I have negotiated the term.s of a contract which shall 
be operatHe or not according to the message which I am to 

l. Meehen v. Valentine, 145 U. R. 611 ; ITiirretf v ChtldK, 28 Ohio. St. 319 ; See 
Katiar, p 28. 

^ Down V. Morse, 62 Joua 231 ; Van Sandt v Dowa, 63 Jowa 594 ; Katiar p. 29. 

Re Nantea (l961t IW & W 11 (Ana.) I Digest, 268. 
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is allowed a certain amount of the rent with which he is 
make certain agreed repairs or improvements and supply fur¬ 
nishings is not the agent of the lessor.^ But although , a con¬ 
tract may he called a fease, if the so-called tenant is so far 
under the direction and control of his alleged landlord as to 
make the latter a real jmrty in interest and the former merely 
his rept‘esoiitative, the contract will be held to be one of 
agency.2 The same is the case wlieii a so-c'alled licensee acts 
only for the benefit of the grantor and to accomplish his ends 
and purposes.^ But whore one who has the power 1o giv(‘ or 
without permission, grants to another, gratuitously or for a 
consideration, the right for the grantee’s benefit, tor use the 
grantor’s property, operate under his patent, publish under file 
copyright, sell under his trade mark, and the like, this per .sr, 
does not make his giaiitee ait agent so as to bind the grantor 
by contracts revspeoting the property involved, or otherwise 
or to make tlie grantor responsible for the acts or omissions 
of the licensee,^ The same remarks apply to a person hold¬ 
ing the property as bailee.^ Mere possession gives no autlu»- 
rity to sell or otherwise dispose of property inconsistent with 
the provisions of the Indian Contract Act or any other Act 
applicable to the case. Po'.st'ssion, however, may be delivered 
to such a person or under such cir(*umHtanc'6\s or accompanied 
by such indicia of authority or ownership as 1o estop the true 
owner if the bailee lias thereby been enabled to deceive «n 
innocent taker for value. In such a ease tlie owner may bi‘ 
saddled with liability as principal for the acts of his bailee.^’ 

The bailment of goods as security for payment of a debt 
or performance of a promise is called “pledge”. The bailor is in 
this case called the “pawnor” and the bailee is called the 
’pawnee' Sections 173 to 181 of the Iiulian Contract Act 
regulate the retention or disposal of goods by the pawnee com¬ 
ing into his possession as such. It has been held that when^ 
a power of sale over another’s goods is exercisable irrespective 
of any failure to pay sums due by that other to the holder or 
the power, the latter is an agent for sale and not a pledgee.^ 
It has also been held that a person who t.ikes a furnished house, 
is not an agent intrusted with the furniture but a bailee. ^ 

14. Agent advancing money in the business of agency distin¬ 
guished from a mere creditor. 

Ordiua.rily there is no dilficull y in liisnnguishing the 
relation of principal and agent from that of the^ lender and the 

1 Pray Appf^dui'e^ 16 N.H. 167; Hfitham v HHiinrfir'tf} fh, 71 Ala 5.^: hoo KHtmr 
p. 27. 

2. Ppttcirai/ V MetnitfVP, IJI N. Cur. 438; ftpqadufp v. Mettdlund hand Co 71 
Wi'^kS. 2H4 Sof* Kntiar, p. 27 

;i. ISinfffftn* n v. 115 par. 420 ('1. v lfirh'ni.nn, H II.C’as. 268 

4. Ser Amt^nran Premt A'iSi^riatUm v. Daify Story l*nh , 120 FnJ 766. ThootHOH 
V. HutchplJer, 201 N.Y 551: Kntiar, p 27. 

5. Shi^phfrd v. Vnion littnk of London. 5 L, T 757 

6. Mocheiu, ft. 54. 

7 S, 172, Indian Contra ft Aft, 1872 

8. V. Syl'Ffif ( 1883 ), 40 R 501 ( Can, ). 1, Uigest, 269 

9. Sheppard v. Union Bunk of London ( 1892 ). 7 H & N 661—-5 L T. 757; 1 
Oigeut, 2H8. 
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t>orro\v<‘n but cases may ans4* in which one who claims to have 
becu lueraiy a lender may be really a principal or a partner as 
evideucod by the Htipulalious arising out of the contract 
regarding sharing of profits in lieu of interest or the like. The 
tendency of the courts in modern times is to endeavour to give 
effect to the real inlentinn of the parties, and where there has 
been no hv^ldiug out as principal or as partner, not to charge 
one as priiicipril or partner who dul not intend to become such, 
unless that is the necessary legal effect of the arrangement into 
which tlie parties have entered.' 

Where moiiev was advanced to another for purchase, under 
a contract providing tliat it should be used for no other purpose, 
that title in the corn should be doemed to be in the one who 
advaticed the money, tliat the laUer should sell it and receive 
the money and retain the amount a<lvanced and interest at 10 
per cent, and expenses and commission of one per cent, a 
bushel, it wa.s hehl that the contract was R contract of agency 
even tliough the person tr> wliom money was advanced was to 
guarantee the other against all loss and to make good the 
investment with interest, compensation and expenses.. 

In India such agencies are very common, specially in 
connection with grain business. Such an agency tdko.s 
deposit from the grain dealcns covering a certain per cent of 
the money to be invested, the remainder is supplied 
>)y the agent charging intercsl at a certain per cent. rate. The 
grain is purchased and .stored by tlie agent in his own name and 
he keeps it in hi.s possesnion and control as security for 
the money invested and sells it in his own name, subject, of 
course, to tlie direction of the principal as to the opportune 
time of sale, realises the sale proccisls aiirl retains the money 
invested, interest and expenses and a commission at a certain 
per cent, on the purchase money, and makes over the balanct* 
to his principal. In fact the position of such a piTsoii is both 
of a creditor as well as of an agent He is creditor so far as 
he advances money ainl charges interest and is secured by Hu* 
pledge of tlie commodity whicJi he retains as security. lie is 
agent so far as he makes purchase, effect-s sale, realises money 
and does other *aots of management and control. 

It has been hold that the best test whether a person is an 
agent or only an ordinary debtor is to inquire whether it is his 
duty to keep moiioy d(3posited with him so ear-markod that in 
the event of his ileatli, it could be said this is the depositor's 
money, or was the alleged agent warranted by all the previous 
transactions between the deyiositor and himself in securing tlie 
money and treating himself merely as a debtor to tlie depositor 
to that amount.'' 

15. An agent distinguished from a mere messenger or a person 

used merely as a mechanical aid or instrument. 

If I have negotiated the terms of a contract which shall 
be operative or not according to the message which I am to 

l. Ue6h?n v. ViiUntw, 145 U. H, 611 , //«r;>py v 20 Chio. St 319 ; See 

Ka.tiar, p 28, 

ii. nr*fr« V. Morfie, 62 Jowti 231 ; Van Sandi v Dmvn, fi3 Jown 594 ; Katmr p. 28. 

Nantes (1861), IW & W 11 (Aus.) 1 Digest, 268. 
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send to the other party, the person whom I employ to deliver 
the message may be the instrument or kgency through which 
I make the contract for me, lie is no more an agent in the 
true sense than is the mail or telegraph which is the instru¬ 
mentality through which a contract may be negotiated.^ 

A messenger, in the words of Mr, Hunter ,2 is like a letter,, 
simply a medium of communication; he exorcises no judgment 
of his own, but merely repeats what is told to him. An agent, 
on the other hand, acts on his own jurigment, subject of course, 
to the limits of his instructions. These instructions may 
be minute and precise, leaving little to the exercise of the 
agent’s judgment, but unless they do away with the necessity of 
his exercising his judgment altogether, the agent is distinguish¬ 
able from a mere messenger.^ 

Similarly, where a person about to perform certain act, 
himself determines ujion all of the elements of it, which essen¬ 
tially belong to it, ho may avail himsedf of any mechanical or 
ministerial agency which may be convenient in giving pliysical 
form oi‘ manifestation to the Act. Human instrumentalities 
may bo (jmployed for this purpose as well as inanimate ones. 
If h(" wishes to sign his name to a document he may use a pen. 
a typewriter, a rubber stamp or the hand of a third person 
mditierently. In asmnch as in such a case, he furnishes the 
consciousness, voliliou, the will,and causes the act to be done 
under his immediate direction and control, and it is his act 
whether ho employs an inanimate tool to make the visible 
mark or an animate one. Such a tool so used is not an agent 
and rules governing the appointment of agents do not apply 
to its use. It may, therefore, be .stated as a rule of wide apjjli- 
cation, that acts of a merely mechanical or ministerial nature, 
done by one person in the presence and by the direction or 
assent of aiiotlier and as a part of some larger act which the 
latter is then engaged in performing are as valid as if done by 
the latter in person.^ The person so acting ministerially or 
mochaiiically is a mere tool or instrument and not an agent. 

16. Nomenclature of parties not conclusive evidence of relation¬ 
ship—actual facts must be looked into 

The parties to the relation of agency although generally 
designated as principal and agent, may be and arc often de.sig- 
nated by other names as well. For instance, an agent is often 
called an aiforne\j or an attorney in fact and occasionally 
a proxy, a delegate or a representative; so a principal 
is often designat^Hl an employer, a constituent or a chief. ^ 
Names which the parties may choose are by no means conclusive 
evidence of the real relationshii) that exists between them. 
They are not always a proper guide in the matter but may often 
mislead one if prciper care is not taken to sift the other evidence 
relating to it. In order ho decide this question one must always 

1 , Mooh«in, 8. G2. 

2 Koman Law. 

3. Ben bIsu Johnson v Gurnmomdson 19 Manta ba Law Hop. 83; Ratiai^ p. 29. 

4. Mf^cbom, 6a. 63-208 and authorities oitrd therein; Soo Katiar, p. 30. 

b. See Mechem, para. 26; Story on Agency, S. 3. 
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look bo the ronduct of the parties and the purport of their dealings 
f«ttther than to the form which often dec(*ptivoi The use of the 
mo^ ‘*agcnt’’ is not decisive of the character of agency of a 

f iarty, but in order to determine whether a party stands in the 
elation of an agent or principal iii reference to the other 
poiitracting party the nature of the agreement and the course of 
pnsiness between tJie parties have to be taken into account.^ 
The word 'agonl' in itself means very Uttle; the facts must speak 

f or themselves, and if those facts show a state of things ditferent 
o a simple arrangement between a principal and agent, the 
ifffect of those facts will not be altered simply because the 
language of agency has been used in a loose manner,^ 


Modern bu^ino'^s has given extension to the terms ^agent’ 
pi,nd ‘agency’. In many trades—particularly, for instance, in 
tootor car trade -the so-called agent is merely a favoured and 
favouring buyer ^ In this trade the persons described as “agent” 
►are not agents in respect of any principal, but are purchasers 
Swlio buy from manufacturers and sell independently of 

r It has been observed by Lord Herschell in Kennedy v. De 
Trafford^ that no word is more commonly and constantly 
abused than the word “agent.” A person maybe spoken of as an 
ag(‘nt and no doubt in the popular sense of the word may 
properly be said to be an agent, although when it is attempted 
to suggest that he is an agent under such circumstances as create 
the legal obligations attaching to agency that use of the word 
is only misleading. A person may use expressions calling himself 
an agent, but however true or applicable they may have been 
in a popular sense, if in point of law and in their legal sense 
they are meaningless, they may be treated as such. 

Similarly, an agent employed by an insurance company to 
introduce business to the insurers is not in any real sense of the 
word their agent.'^ The question of agency is a mixed question 
of fact and law very largely depending on the evidence in the 
particular case.® 


17. Held to be agents. 

A person who is paid commission by another for sale of 
goods,® or who is entrusted with goods to be disposed of for 
money, in jg an agent. Similarly, where a person orders for some 
goods through another to be purchased for him on his account 

1 Sob SHrifaprnk(i»araya V. Mothriton’s Coffee Wotks, 2] 1. C. 322^14 M. li. T. 
249, Kj parte White, 24 L T. 4.5; h'oiele V. White, 29 L T 78. 

2 Re NeviU, L. B, G Ch. .S97; He Smith 10 Ch. D. 56C; Re Cotton, 108 L. T. 310. 

.i. Hr parte White, 6 Oh A. 307, S. 0 on aff John Totclr tC Co. v. White, 27 L. T 
70; Suryapvnknsa V. Coffee Works, 21 L C. 322. 

4. Hope Rrudhomme rO Co. v. Hamel and Horley d Co., 49 Mad. 1=1925 V C. 
IGI=H8 I C .307—30 OWN. 794. 

5. Lamb V. Goriny Bnek Co. (1932) 1 K. B. 710; see also Motor Union Insurance 
( o. V. Mnrtnheimer (1933) 1 KB. 62. 

6- (1897) A. C 160=70 L. T. 427=66 L. J. Ch. 413. 

V. Kiu a Hai V. Northern Ass. Co., 1. L. ». 2 Rang. 158=1924 Rine. 260=83 
I. C 669 on 

Q V Vatesnn, 1931 mad. 381=1930 M. W. N. 729. 

9 Hensukhdas v Birchand, 19 Bom. L, B. 948. 

Singer Sewwff Machine Co, v. Yen Kvn 1933 Bang. 63=81 I. C. 163. 
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and r ijs.k» a^ontract of agen^gx^ ^^iid not of ^,sale^ is .A 
person wlTo under a contract purctases goods for another, holds 
them for him and sells them upon his instructions,^ or who is 
employed by another to invest money on his behalf and to 
represent him in dealings with the debtors,^ is an agent. 

In the absence of a contract to the contrar 5 % the ordinary 
rule is that where goods are delivered to a carrier for* trans¬ 
mission to the buyer, the carrier is presumed to be the buyer's 
agent not only to take delivery but to assent to the appropria¬ 
tion of goods> In Chartered Bank v. B. I. S. N. Co.^ it has 
been held that landing agents at Penang are in the position of 
intermediaries owing duties to both parties; agents for the 
shipowners so long as th(' contract of hypothecation remains 
unexhausted; agents for the f‘onsignees as soon as the bill of 
lading is produced with delivery order endorsed. But if con¬ 
flicting claims are made to any part of the cargo, they are 
agents for making delivery on behalf of the shipowners 

Every partner is an agent of the hrm and oi the other 
partners for the purposes of the bu'^iness of the partnership.'^ 

It lias, however, been held that a partnm* who does an act 
for the firm is an agent of the firm but not for liis partners and 
tlie law applicable is the law of parlnersliip and not that of 
agency.^ 

The word ’‘person’’ in .seelion IH2 of flic Coiitrart Art in¬ 
cludes a Joint Hindu family and wo an agent can be employed 
on behalf of such family **, and contracts can be entcTed into and 
enforced on its l)ehalf. 8o, where under an agreement two of the 
fiv(3 brothers agreed to manage the joint prop<‘rty for a eertain 
sum the relationship of priiieipal and agent was creaiod.^^^ But 
the manager of a Joint Hindu family is not the agent of the 
family in the strict sense of the tcrin^b and so is not liable to 
render accounts to the latter as priiicipals^2^ qp to make tho 
members of the family liable to be sued as if they were tht'. 
principals of the manager. The relation of such persons is much 
more like that of a trustee and cestui que trust^^ He has, however, 
an implied authority to contract debts for the ordinary purposes 
of the business carried on by the family 

The relation between one co-sharer and another who 


1. Mahomme^ally v. SrhiHfr 1. L. K. 13 Boni. 470. 

2. 77/p fit’ll of Devi Sahai v. Ttraih, 1923 Lah 473.=73 I. C. 143. 

3. Khuh Chand v. Chitiiir Jtfa?, 1931 All. 372. Bee also Murugappa v. i)ff. Am. 
Madras, 42 C. W. N. fl, P. 0. 

Mai/a Mnl v Sandaif Patrtek tt Co, 12 10 RG2 
V 13 0 W. N 733 P t. 

6. Bombau C(t„ v. Karachi Port Trust 42 I. (J. C59. 

7, Abdul Latif v Gop^shwar, 5R C'nl. L J 172 

S V Paai, 103 P.L.R 1911- 10 I C 2.50—214 P.W.U. 1911. 

9. Shankar Lai TPal. 1934 All. — 1.50 T,C, 151. Sfe ntso Mui nguppa 

V. off Ass Madtas, 42 C W.N, H, PC. 

UK Gonnda Chefti/ \. Poi atsaiuy ('luttg, 29 9fK5. 

11. ICnnda Saufi v. Somasktmtn, 20 M.L.J. 371 

12. JUraj V. Abany, 42 C.VV.N. 1157 

13. Annamalal v. Muruga^^a, 7 C.W N 754 P.C. 

14. Mulak V. Drttpt, 10(5 T.i^ 193; I'tifht v. Mamchifnd, 15(5 1.C.'539 
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manages any propedy or business on behalf of the other who 
is his co-shai‘er is one of agency.^ 

A solicitor eraployed for sale of propei'ty receiving the 
deposit money holds it as agent for the vendor. His position in 
no degree resembles that of an auctioneer.^ The pleader is 
the agent of the client, a disclosed principal. 

111 the case of a counsel his authority at the trial, unless 
limited, relates to the trial and all matters incidental to it and 
to the conduct of the trials 

A receiver appointed by the court is not the agent of the 
court or of anybody else but is a principal.-^ and is personally 
liable to persons dealing with him unless the express terms 
of the contraei eiiclude his personal liability.*^ But a receiver 
appointed by a mortgagee under the ordinary power for that 
piui^ose is ill possession as agent not of the/mortgagee but of 
the mortgagor.^ A receiver appointed by the debeuture holders 
IS their agent and has authority to pledge the assets in priority 
to the debeiitures.s A receiver under the Provincial Insolvency 
Act IS exactly in the same position as the trustee in bankruptcy 
and the whole of the property of the insolvent is vested in him 
and he is the owner of the property, until he is discharged. He 
18 an officer of the Court and does not represent either the 
debtor or the creditor. 


Stevedores are not servants of the shipowner; they are 
])ersons having a special employment, with entire control over 
the men employed in the work of loading and unloading. Thev 
are altogether independent of the master or owner. In one 
sense they may be said to be agents of the owner; but they are 
not in any sense his servants. They were not put in his nlace 
to do an act, winch he intended to do for himself.i" In Blaikie v 
a ship was chartered by the owner to A for a 
voyage with cargo to a port and back for a .stipulated rate of 
treight per ton on the homewaj-d cargo, the cargo to be taken 
0 and tendered alongside at the charterer’s risk"'/d expense! 
he ship to bo consigned to the charterer s agent at ports of 
loading and discharge and a stevedore for the outward cargo to 

Im/Tn the ^ V® The charterer 

tr ™ board for the purpose of 

vessel in the usual course of his business. The 
master gave no orders to or in any way interfered with the 


1, 

2 . 

3. 

4 . 

5. 


=17 Cal. L.J. 103—18 1. C. 735. 


(•handra Madhoh v. Nabirif 40 Cal, 108: 

Edgell v. Day, L.R.I.C.P. 80. 

Bidhu V. Ahmad, 42 C.W.N. 1263. 

D. V. vSVn V. Chunni Lai Dutt dh Co , .51 Cal. 385. 

V. Sovereign Bank, 193 A.C. 160, 167; Bafhh 
155, 161 ; Patrick v. Lyrm, 1938 II. fill. 
hamXarayan v. Care», 59 C. 174; i'aUtri- v. Li,an, 

Jotmdra v. Jirfjendra^ 8 C.L.J. JU. ' 

Jeffreys v. Dickson, LJI. ICJi. 183, 890. 
liobtmfm Priuliny Co. v. Chic. (1905) 2 Ch. 123. 

^ Chandra, 30 Cal. L.J; 515; flnnesuar v. Bnhhal, 18 C.W.K 

!?■ 24, I nigfst 1!72. 

. (1858), <> O.B.N.8. 894=2 L.l', 570=8 W.K. 239: 1 Digest, 272: 


6 . 


7. 

8 . 


V. Goodull (1911) L. Ch. 
1938 K. fill, but see 
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only JooJtiiiff iwto the hold oocasioiwilly to npo how 
the oatK*© was b^inir atoived, ror the safety of the ship, pi^j^ 
tiff® Ment amnKed ■with the broker of the charterer for tlu' 
tmg\A ftlld carriage to the port of certain sngar-pans, and y.,„ 
them alonwide the ship. Whilst the pans were hemg hoist ,,1 

on bo»r,don> the lighter by Ih ntmdm a,nl 

ii . Ktt f/iMiV Wfflkonc^' dmmgeila Hefd, in these circmih 

tJ- ™‘' - of ">0 ... 

r/„. IriTil /r]«tio.i hetwooii a luorohant in one couuiiy and 
in nnothor is that pt pruu-ipnUnu] 

.sv^/Av HU(/ huyei' though t/iiaS' JS roih>>iastent with thv 
s^0/2t pr/ne//jH/f wJ/ 0/2 r/ie C(?22y2^/2y /720 ^(?c2{/s ho the 

prinripal, being: in a relation like that of seller and buyer for 
some purposes. The relation is one as between principal and 
agent, though when the goods are shipped the eommission 
agent .stands in contemplation of law as vendor to the principal. 

A merchant, therefore, in this country who orders out goods 
through a firm of commission agents in Europe cannot hold the 
firm liable as if they were vendors for failure to deliver the 
goods. And tlio result is the same if Iho goods are ordered out 
through a branch in this country of a firm of L’onimission agents 
in anothi'r country. ^ 


Where an agent in England buys for a foreigner resident 
abroad, a long series of decisions has established that tlie agent 
is generally to be considered as ])ledgiiig his own credit, because 
it is highly improbable that the seller would have given credit 
to the foreigner. But where the contract is made in writing 
expressly with the foreigner, and not with th(‘ agent, the latter 
is not liable. In a simple contract teven n foreign contrael) an 
agent signing for his principal, if acting withii: the scope of 
his authority, binds the principal.*^ 


It has heeii Indd that where an agimt in England contracts 
on behalf of a foreign principal, he is prc'sumed to contract 
p('rsonally unless a contrary intention plainly appears from 
evidence contained in the document itself ^ or in the surrounding 
circumstances. If there is no such evidence, the pri'sumption 
prevails that the agent has no authority to pledge the credit of 
the foreign principal in sncli a way as to establish privity 
between such princifial and the other party, and that he is 
personally liable on the contract. In otlier words, the rule is 
one of evidence rather than of law, and llie question to be 
determined is really one of fact.^' The agent having no autho¬ 
rity to pledge the cre(lit of his foreign principal, the latter is not 


1. Inlnnfi \ Limmva/ojf Lit. 5 IlL. 395. (1HR3) 11 Q.B.I). 797. 

2 \ Srlnlhi^ (1889) 13 Bum 470. Tht^ Older to the defendants jn 

th\^ ease was in tlio following? form : ^‘1 hereby’’ lequest you to instruct your 

a(?enth to purchase for me (it possible) the aiiflernioiitionod goods on my 
arconnt htuI risk upon the teims stated below.^ 

.3. Mithotnf \ KHufe, 2.1 L.J C.P. 54. 

4. Orrdf/ A. Jhntqhton, 1 Ex, D. 357. 

5. (jliovet V. Langford, B TLB. f)28 

»i. L’tbmger v. L.R. HQ B. 313 refd. to in linrper Sons v. Keller, 84 L.J.Q.B. 

1696 , (iieen v. Kopke, 25 L. Jy C. T. 297. 
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IMiider Bwiy liability to th^ porson with whom the oommiaeioo 
pftot is contracting:. In; these cases the only liability of the 
H^igrn principal is to his own agent and tho agent alone is 
to the person with whom he makes the eoiitraet. If upon 
contract tho foreign principal is directly liable to the person 
^th whom the agent contracts, this provision is inconsieteut 
rtth the cust(Mn, and the custom is thereby excluded. * In the 
laBC of a partner of a foreign firm, buying in this country, 
taider the ordinary rules of partnership transaction the firm is 
l^ble, unl^ ss as in the ease of any other partnership business 
ph0 vendor elrets to ndy on the credit of the person who 
llll^ears in tin* transaetion to th<^ exedusion of the others. ^ 

But tloMJH idents of relationship between a merchant in 
one country and a tirin of eonimissiori agents in another may be 
varied by eusloni TJiiis accm-ding to the custom of trade in 
Bombay when a uiereliaril re(|U(\sls or iinthonses a firm to 
order and to buy and seiirl goods to him from Europe at a fixed 
price antf no rale of re in lui era f ion is speeifioalJy mentioned, the 
firm is nol hr)und to a(*eonnt for tho pri(*e at wliudi tlif* goods 
were sold to I he fiim by the manufaeturers. It maJn^s no difie- 
renn* that the firm receives commission or trader diseoniit from 
the maiiufaetnrf'is witJi or without the knowledge of tlie 
merehant. The .subject will be dealt with in detail in a subse- 
(jiient eha])t(>r under custom of trade.^ 

Where a commission agent buys goods for a merchant at 
a price smaller than the limit .specified in tlic indent, he cannot 
charge any piie<‘ higher than that actually paid by him,^ except 
in tlit‘ ease of a eustoin to the contrary. 

It i.s llio duty of the commission agent to inform the 
iiu'rehant al)i oad that his order cannot bo carried out because 
the g(K)d.s ordered are not available.-'* 

AVlien a person undertakes to .save on estate from an 
impending auction sale by putting in an aijplieation on behalf 
of all thr eo-sliarers even though gratuitously, he- bc-eomes 
their agent within the meaning of s. 1H2 of the Indian Contract 
Act.*^ 

A sub.sequeiit mortgagee paying off a prior encumbrancer 
does not act as the agent of the mortgagor.'^ 

Tile position of directors of a public company is that of 
tlie ageiit of the company.^ There is nothing to prevent a servant 
from being an agent if lie bo employed as .sueli.-^ 

In so far as an agent employed by an insurance company 
fills up tlie proposal form tor tlu* proposer, lie is to be regardetl 

1. (Jihh d Co, V. Siinf/t, (1917) 2 K B. 141, 150. 

2, Ifottooifet/ \ Nuftaff,2m, ,J C C 110 
J J*ouf \ Cfwtftfu/, (190(1) .^0 Bom 1, 2tf 
4. 8h(in Bai) AVr//i, (1H97) P U. No 2l. 

•5- Cdsyfthof/iim V (jlihb, 11 Q. U IJ. 797, soc as to ineaMue of dama^eu for di (ault. 

C>. Bhuohum \. 1. L. li U CaJ. 300. 

7. Tula Hum v. Jiam Lai 54 All 897 (F. B.) 

S m Bail/, 5 Q. B. I). 518. 526 

tt. ^^nfteahdas v. Ganpfarani, 12,S T. C. 228. 


MthrtilidwuHs 



40 


THK LAW OF AaRNCY 


as his agent, but not oi' the former.t 

A direction to pay money to another will not make that 
othor-tho agent of the person giving the direction, unless it is 
also directed to be paid on behalf of the person giving the 
direction and the money ha^ been so accepted by the other 
person.2 

Agency is the creation of a contract, so the President is 
not the agent of a municipal committee.^ The ordinary doctri¬ 
nes of agenf'y anti of master and servant are applicable to 
corporations as well as to ordinary individuals.'^ 

The relation ot candidate and agent is much wider than 
that of principal and agent under the ordinary law and such 
rclationsliip is to be inferred from the facts.^ The case of « 
maraldar is similar.'’ 

It has been hold that there is no presumption that when 
Burmese Budhist couple is living together, one acts as the agent 
of the other. It is a question of fact to be de^termined upon the 
evidence bed’ore the court, in each case.*7 

There is a well-marked distinction botweem the relation 
of agency an I that of trust. An agency may often involve a 
relation of trust and confidence, and the property in the hands 
of an agent may somctiines be impressed with a trust for tlie 
benefit of a principal.^ 

PJaintitf was a grain merchant at K and defendants wert* 
grain merchants at S. The arrangement between plaintitf and 
(lefendant wavS that plaintiff' was to send dofcnulants consign¬ 
ments of goods iroin time to time, defendants were to keep 
them with them on receiving instruetion from plaintiff to that 
effect wore to sell and hand over the sale proceeds less thoir 
commission and tlu' money was to b(‘ ])aid at Dtdhi. Plaintiff' 
sued defendants for accounts in the r»ourt at K. Held, no part of 
the cause of action arose at K and that court had no jurisdic¬ 
tion. The suit was not one for account by a jirincipal against 
the agent. Tlie effect of the understanding was that drden- 
dants were to sell the grain in their own right and be respon¬ 
sible to plaintiff as debtors for the sale proceeds. Hence 
defendant was agent up to the date of sale and thereafter only a 
debtor pure and simple.^ 

The senior member of a family who merely supervises the 
collections made by joint tahsildars from joint landetl prope.r- 
ties, going occasionally to the mahals to help them in cases of 
difficulty about Ihe collections but not receiving from the 
tahsildars any money due to any other co-sharor, is not an 

1. Kiva Hut N<i}thf'r‘n Ctt , '1 Knn^. I.‘i0=ll)24 Ilan^. 2fin‘=B3 l.C. 5f>9. 

3. llnri \ 'ravnfirnHdnnu, 79 I. C. 354. 

3. M C nnnittfVf> v. Khon^ 1 (>4 I. C. 410 

4. OitiKonss, Ijtff AHKurance Cik \. liroivn, 1904 A. C. 423, 426. 

5. R/iJmal v. Lajpnt lini, 6, 1. C. 353 (Puiij Coni’t ot Elcution Comnirs.) 

6. ArunachnJam v, Vatjiravan, 57 M. U. J. 628, 632 P. C. 

7. Ch^Uyar Firm v. Than^ 9 Ban^. 524. 

8. Kali V. //«rf^(1930), Cal. I 052, 

9. Kali/anji Knnivitrji Th'Jcaran Sheolaf^ 1938 Nag. 254=* 176 I. C. 675. 
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itgent of the membt*rs of the family so a$ to be liable to render 
Recounts to the latter as his principals.^ 

The mam test whether a person is acting? as agent of 
another so as to make him liable to account or on his own behalf 
IS whether the so called agent is selling his own goods when 
the time for sale comes or whether he is selling the goods of his 
principaL Where the defendant had to pay for the goods 
before ho was allowed to sell them it cannot be said that he was 
ever entrusted with anything for which he was liable to account. 
The profits from sale were apparently to go into his own poket.2 

See also Art 89 of the schedule to the Limitation Act, 1908, 
which relates to suits by a principal against his agent for 
moveable property received by the latter and not accounted for 

1 Vuhun v ihum Kanta, 19d8 Cal hl()=42 C W N 1157=177 IC 935 

2 Phul ('hand Nem Vhund v Agt/ftmal B titety Manufadutmg Co, 1938 Lab 814 
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18. Different classes Of agenta. 18. Mercantile agents. 20. De/re agents, 
21. Arhatias, 22. In relation to ships. 2B. Bankers. 

18. Different classes of agents. 

Under the English law, agents are recognised to be divided 
into two classes according to the extent of the authority given 
to them by the principal: (1) general agents and (2) particular 
or special agents. They are defined by Bowstead as follows^ : 

A general agent is an agent who has authority—(a) to act for 
his principal in all matters, or in all matters concerning a parti¬ 
cular trade or business, or of a particular nature; or (b) to do 
some act in the ordinary course of his trade, profession or 
business as an agent, on behalf of his principal; e. g., where a 
solicitor, factor or broker is employed ps such. 

A special agent is an agent who has only authority to do 
some particular act, or represent his principal in some particular 
transaction, such act or transaction not being in the ordinary 
course of his trade, profession, or business as an agent. 

The difference between the two cases ( more, however, one 
of degree than of kind ) is with regard to the position of third 
persons with whom they deal. 8uch third persons are only 
concerned with the apparent and not the actual, authority of a 
general agent. Therefore if a general agent, purporting to act 
on behalf of his principal, enters into a contract within the 
apparent scope of his employment, his principal is bound by the 
contract, notwithstanding any express limitation of the agent^s 
authority which is unknown to the third party with whom he 
had contracted. For instance, the licensee and manager of a 
public house owned by a firm of brewers is usually clothed with 
authority as a general agent to buy articles required for con¬ 
sumption in the public house; and a private prohibition by his 
employers against bringing cigars does not protect his employers 
from an action for the price of cigars bought by him from a 
person who was unaware of the private limitation of the agent^s 

authority.2 

But, in the case of a particular agent, a third party contrac¬ 
ting with him does so at this own peril, unless ho previously 
ascertains the exact extent of the agent’s authority; for 
a particular agent only renders his principal liable for such 
acts and defaults as have been actually authorised by the 
principal, or are reasonably incidental to those authorised 
by him. For instance, if I, not being a horse-dealer by trade 
send my servant to you with my horse and authorise him to 
sell it to you for thirty guineas, but give him no authority to 
warrant the horse, I am not liable upon any warranty which 

1. Law of Agency, p. 2. The diatinction between general and apecial agenta ia 

only of imporfanoe in determining the natnre and extent of the anthonty 

conferred. 

2. WaU«aH v. Fwnxvick (1898) 1. Q. B. 346, 
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lie may itive y<^VL^ Whare, however, an agent contracts within 
the scope of his actual authority, the principal cannot repudiate 
the contract, on the ground that the agent was acting in his 
own, and not in the principara interest ( unless of course the 
agent and the third party are together engaged in defrauding 
the principal); even though the extent of the authority was not 
known to the third party,2 

Some writers admit of a third class as well, namely, 
universal agents^ that is those who are authorised to do all acta 
ifor his principal which can lawfully be delegated to an agent,3 
though this will merge into 'general agents' of Bowstead's 
nlassification. It is, however, immaterial whether we have two 
glasses or three classes as long as we are clear as to their true 
status and know the exact nature and scope of an agent’s 
authority. The tndiaii Contract Act, 1872, does not specifically 
divide agents into various classes but for practical purposes we 
may adopt the same classification as under the English law. 
In fact, agents admit of so many classifications according to 
the various aspects of the relation tJiat it will not bo possible 
to enumerate all of them here. A knowledge of the most 
important of them will, however, be necessary for the proper 
understanding of the subject. 

There arc certain kinds of general agents to whom distinc¬ 
tive names are applied. The following are the chief instances: 

19. Mercantile agents. 

“Mercantile agent” is defined in S. 2 (9) of the Indian Sale 
of Goods Act, 1930, as meaning ‘a mercantile agent having in 
the customary course of business as such agent authority either 
to sell goods, or to consign goods for the purposes of sale, or 
to buy goods, or to raise money on the security of goods.’ 
This definition is taken from S. 1 (1) of the Engiish Factors 
Act, 1889, and is in fact the same except that the word “his’’ is 
omitted before the word “business”. In view, however, of the 
words which immediately follow, “a.s such agent,” the omission 
does not seem to make much practical difference. 

Factors, brokers, auctioneers are soino of the chief classes 
of mercantile agents. The expression docs not include a mere 
servant or contractor, or one who had possession of goods for 
carnage, safe custody, or otuerwiso as an independent contrac¬ 
ting party> In I,on’flier v. Harris'-^ the plaintiff had a quantity 
of valuable furniture, including some tapc'^try, which he 
wished to sell, and accordiriglv arranged with one Prior to act 
as his agent for its disposal. Prior by fraud obtained possession 
ot some of the tapestry, which was at tlic plaintiff’s house, ami 
it to the defendant and absconded witli the money. The 

Jirad^ V. Tod (1S61) 9 C. B. N. B. 52. 

^ See Stephen's Conumentanes on the Laws of EngUml, (IHth Edn.), Vol. Ill, 
PP- 104, 105. 

'1. See Houhem, 8. 58; See also Wright’s Prinrtpuf & igent, p. 7; AS'lory on Agency, 
sect. 19. 

<'ofe V. Jiank, fl875) L. U. U) C. P. 372, 373; C. Uiaiman v. 7'.Vr Ywet, 
1934 i?aiig. 198=151 L 0. 413. 

U927) 1. K- B. 393, ,390. 
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dofondauf had aotf^d in good faith. Tho point for decision was 

wa^Thruinuft ? ami it wa.s held that he 

Mas. Iho Uarnod Judge obseiwed in tlihs case: “Various obioc- 
tioiis have been raised. It was .intended that Prior wL a 
men^ sorvant <>r shupinan, and hail no iiidi^pciideut ^status such 
as IS essential to constitute a nier.-antile agent. It was held 
uud( r the earliei A‘da that the ageiil iiin.st not be a mere .senoint 
.>r shupinan, 1 think this is .still ih,- lav* under the pro,sent 
Act. In niy opinion Prior, who had his own shop and who 
pave receipts and took clieciues in hi,s own registered business 
name and oanuxl (‘ommissions, wils not a mere servant 
but an agent, evi'ii thougli his diseretimiary authority wa^ 
liinittHi. It IS tiLsn contended that oven if lie were an 
he was acting ns .siieli for one prineipal only, the plaiiitifll', and 
that the Factors A(*t, IHHd. requires a g^enoral occupation 
aijeiit. This. I think, is orroneous.”i 


Factor- A taetor is a mercantile aj^ent whose ordinaiy 
course of business is to sell or dispose of jrootls, of which he is 
intrusted with the possession or control by his principal. 2 

lh*oker~-A liroker is an ap:ent wliose ordinary course of busi¬ 
ness is to iictjolirtte and make (‘ontracts for the sale and purchase 
of goods and other property, of which he is not intrust(‘d 
with the possession or coutroL^ 


The difforeiiee between a factor and a broker is tliat in the 
case of a factor he has the possession ol the goods whereas a 
broker has not. A factor generally sells goods in his own name 
but a broker generally has not that authority.^ 


A factor receives payment and gives valid recei])ts% aiul 
having the possession of the goods he has an insurable interr st 
in them. For the same reason, lie has a lien on these goods 
for the charges that may be due to him and has in the absriK c 
of a contract to the contrary a right to retain security tor a 
general balance of account any goods bailed to liini.^ A factor 
makes advances on the goods in his possession. When a 
has made advances and his security is impaired by a tall ot the 
market or any other cause he is invested with a power ot .sili* 
after duo notice to his principal, if the principal does not put 
his factor in funds to make up the deficit. 


A broker, on the other hand, is only an agent for the pur¬ 
poses of sale or purchase, on behalf of his principal. According 
to the usual course of business, he is not entrusted with 


Sec Author's Indian Sale of goods Act, pp. 51 to 53 and tho authontios ntod 
therons* ^ g, fiDiidi yTl jfr A 

s-rw i.; 

to soil goods or merchsn diso consigned or deliTorad to him hy 
principal for a tiompen-salion—AVoiy on Agrnrg-, b. 33- 

UnwAtt^ad u. 3; Story's definition is as follows : , * 'd 

A broker’is an agent employed to parties a compon.sfliion 

trade, commerce or navigation, between two psrti 
commonly called brokerage—fi'tory on Agency, 8. 33. 

Sec. 171, Indian Contract Act, g^o. 

Jafferhhai L. Chattoo v. Thomas D, Charhsworth, I. L. 11. 17 
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ir^ 

possession oi control ol the groods to be Mihl or j)uuhast d , In 
contiai rs onl> in tlit naun ol las pinuipal and has 1 t mi 
dehned as a prison niakin^ar d a tiadi to laid pnicliasMs lor 
those who wish to sell and ^lndors fr)i 11m ( wha wisli to lni\ 
and ti and snpMintMid tlie making ol bai^aiiis 

botwer 1 tlicin ' In iJn usual r i>ui sr of Ins 1 iisnu s^ w ht n Ik 
eutiis into a t < nil ii( 1 Ik tnliisllji tMnlSl>lln‘^ pUK hast oi sale 
in Ills }fi( t}fOt Nf book Jl< then makes out a ‘ Jdoii;=rli1 Kr^te 

and u SoJd \o1» w liu h most Ik ^^lltt(llln Kkniical Imius 
S ibils ind smkIs 1 Ik ni to tie bll^ r i and st llei i(sp(r(n^)\, 
whuli it tl t > \^UL will r on-stitutL u\ idiiu t ol tlie 

ag^in. iiient Ixtwcin 11 k buvtr and llie s(1Jm Should tlie 
bou^lil and ^(.dd notes ditfej i lu ( nti^v in the biokei s 
book wouhl (fuistituti the con i ot ^ Jlis ]j(»s]tK>n and the 
ehect ol las (outiart has hern pointtd out l)^ lb tl J in 
J^ou/f ^ lIoHms ^ i^iop<ilv spi ukinpf a bi^kci is ,i no if 
iie^otiito] bitwMti I hi othii jiulies It tin lontiad w hu h 
tin I I dll lKakt^-^ b( tween tlie* paitn-^ he a (intrnrt ol 
pinch ise aid sede tin lJlope^t^ m tin broods cvtii il tin v 
1)( l()n'»- to the supp()scd stl](*r ni oi in iv not ])ass b\ 

the Cl ntract The propeitv niav p*i h\ iJie < onh le t at once* or 
mav not pass till a subsequrnt appropriation of floods lias })c eri 
assented tf) by till* buMU' WJiatexei nia\ be fhe effect otthe 
conti ict as between t]if> piincipaJs m eitlie^r case^ no effect ffoes 
out oi Ibc Oiokci If be siffiis the eontiart, Ins signature has 
not effect (IS hn, but onh because it is in coutcmplation of law 
the signature of OIK oi both ni t lici pnne ipals No effect pa'^scs 
out ol the broker to chan^^c the' piopril'v m the gfoods The 
pj operty ohang-es eithew by a contract whie h is not lus, or by an 
appropriation or assent, neitlie i of winch is Ins In moehrri 
time s in England, the broker has uiKleilakc*n a tiiiLlurdutv 
Avith regaid to the e ontract of the puiehase and sale of geiexls 
It the goods be in existence, the bioker fjcquentl> passe s a 
delivery order to the yendor to be* signed, and on its being 
signed he passes it to the venelee, In so eloing, he stdl docs no 
moie than ac t as a mere interveiioi betwe^en the piiucipals fb* 
himself c()nsiderc*d as only a broker has no possession ol the 
goods nopowi^roj authority to determine whetlier the gooeJs 
belong to buyer or sellei or either no power, legal oi actual, to 
deteimme whcdlier goods shall be elolivcied to tin eine, or kc^pt 
by the other He is throughout merely the in gotiatoi between 
the parties and, tluiefore*, by the cnil law, brokers were not 
treated as oidinarily incurring any personal respeinsibility by 
their intervention, unless theie were some fraud on their port ” 

The liroker when tnlhoii/fd to sell or buy, has tin* niiphcd 
auLlioriiy to act on tire usages ol tin market fomfrneil and Iniicl 
his principal unless such usages ait unif as(. naldc or* unlawful 
He is not liable on the contiac t Ik enters into as a broker 
even though the name of his pniicijial is i^ot disclosed in the 

1 Sgc Mol/pff \ Ruhinnort L il 7 < P 97 j (i Tluiiitu J 

2 iSouihutff \ ^ottthirh (1870) 1 C P U ^74 

J L. H 7 Q U 61fa 

4 Cropprt v ( i>kf (IBUB) L il d C P 194 
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Btoclc 

Brokers 


contract note.i A custom of the market may, however, make 
him liable. 

A broker is an agent.2 Primarily a;nd for some purposes 
he is the agent of the party by whom he was originally emplo¬ 
yed. He is also generally the agent of each of the two parties 
for whom be negotiates.^ But to make him the agent of the 
other party there must be some words or conduct by which an 
authorisation to act on behalf of the "other party is expressed or 
is to be affirmatively inferred.^ The engagement of a broker is 
like that of an ordinary agent, but with this difference, that the 
broker being employed by persons who have oppo^>ite interests, 
he is as it were agent for both the one and the other to negotiate 
the commerce or affair in which he concerns himself. Thus his 
arrangement is Iwo-fold and consists in being faithful to all the 
parties in the execution of what each of them entrusts him with. 
Prima facie a broker is employed to find a purchaser or seller 
and as such is a mere intermediary. He is thus an agent to 
find a contracting party, and as long as he adheres strictly to 
the position of broker, his contract is one of employment 
between him and the person who employs him and not a 
contract of purchase or sale with the party whom he in the 
course of such employment finds. A broker may however make 
himself a party to the contract of sale or purchase for he can go 
beyond his position of mere negotiator or agent to negotiate 
and by the^terms of the contract make himself the agent of his 
principal to buy or sell. But a person contracting to purchase 
property and promising damages on default is not an agent of 
the promisee.^ 

There are various types of brokers and one of the most 
important types one comes across in the mercantile world is the* 
stock-broker. The stock broker is generally a member of the 
local Stock Exchange. On all exchanges in India, the broker 
is employed by the client to buy or sell and carries out the 
bargain by approaching another broker member of the Stock 
Exchange. The rules of the Stock Exchange make it compul¬ 
sory for selling as well as buying brokers to be prepared to give 
delivery of the stock bought or sold, on payment, according to 
their contract. When a person engage‘s a stock-broker, or any 
broker who happens to be a member of a market or exchange 
like the Stock Exchange or Cotton Exchange, the principal who 
engages him will be presumed t(; have given him the .luthority 
to enter into the contract in compliance with the rvtles and 
regulations of his market, and thus all the reasonabh* customs 
and rules of the markets concerned which are binding on the 
broker are also binding upon his principal, whether the principal 
is aware of them or not. It is usual among brokers to put 
through transactions in connection with a particular share 
or stock on behalf of several clients in one transaction and then 

1. SoHfhxtell V. hoK^dxich, (1876) L. 0. P. D. 374. 

2, SutthU Chandta v. Gmiri Shankar^ 39 All 81. 

3 Pattram v. Kanknnnrrah Co, 42 Cal. 1050, 1065, 1066=19 C. W N. 623—31 
I. C. 607. 

4. Handandan v. Mohox't Bibt, 8 L C. 601=3 Bur. L. T, 17. 

5. Lakuhtnnnan Chetttf v. Suhramaninm Chetty, 50 I. G. 69 (Marl) 
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to aplil them in his own book, dividing them into as many 
septate transactions as there are clients for whom he entered 
into them. This custom has been recognized as binding on the 
principal by the custom of the Stock Exchange.' 

Auctioneer. 

An auctioneer is aii agent whose ordinary course of business 
IS to sell by public auction goods or other property, of which he 
may or may not be intrusted with the possession or control^ L e. 
oi the goodt or properly to be sold or of the documents of title 
thereto. iTPiierally spe.iking, he is the agent for the seller, and 
therefore can do all such acts as may be necessary in order to 
auction the goods, and when the goods have been knocked 
ilown to the highest bidder, he becomes an agent for the buyer 
also.'* That IS wlien he prescribes the rules of binding and the 
terms of the sale, he is the agent of the seller; but when he 
puts down the name of the buyer, he is the agent for him 
oiily,-^ or to put it otherwise, he is according to established 
usage until the fall of the hammer, the agent of the seller alone. 
And oil the fall of the hammer, he becomes the agent for both 
the parties to strike the bargain, and is further authorized as 
the agent of both the parties to do what is necessary to bind tlie 
bargain by a written contract. The seller would be bound by 
the acts ol the auctioneer if he sells contrary to the seller^s 
private instructions in putting up to sale without a reserve 
price. ^ 

All auctioneer is expected to sell for cash, otherwise he 
would have to make good the losses suffered through his having 
delivered goods on credit. He has an implied authority to 
receive money against the goods, but with regard to the sale of 
land he can receive the deposit only, unless expressly authorized 
to receive the full amount.The point will be dealt with more 
thoroughly in the following chapters. 

When an auction sale is advertised, it is not to be taken as 
an agreement to hold the sale, with the result that if the sale 
does not take place the auctioneer cannot be sued for damages 
by persons who attend the sale on the ground that their time 
was wasted or that they incurred expenses in coming to the 
sale.'^ 


All auctioneer may sue in liis own name to recover the 
price.** 

1 SroU V Godfrey, (1902) 2 KB. 72G ; See Davw’s 'Elpmentn of Indian Mffrcantile 
Ijau* 10th Edn , p 93 

2 Bowstead, p 3. Story dehneii an auctioneer as “a peibon authorized to sell 
goocK or merchandise at a public auction oi sale tor a recoinpeuse”— Utory ttn 
Agency^ B. 27. 

3 Hell \. Jialh, (1897) 1 Ch. 663 ; Htmon v Motweft, 3 Bmr. 1922; //ir/ev 
fVhitehouge, 7 East 371 , EmmefHtm v. JieeltH, 6 lannt, 38, 48. 

4. Williams V. Milhngton, 1 H. Bl. 85. 

5 Hawkins v Haukim, (1904) 2 KB. 32G. 

0. Davar, p. 94. 

7. IlarriR v, Nicknson, (1873) B Q. B. 286. 

8 Wolfe V. Horne, 2 Q. B D. 355. 
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The difference between an auctioneer and a broker is, 
that the former only scUs whil-st the latter both buys aurl sells ; ^ 
at a private sale he is, however, agfont for the vendor only ; he is 
usually paid by commission a percentagro on the purchase- 
money, and where there is no arrangremeiit for payment, he is 
entitled to reasonable remuneration; and if his employer is 
aware of his customary charge, he will in general be bound 
by it .2 

20. Del Credere Agent. 

A delcredere agent is one who, in consideration of an extra 
commission called del (’vedere commission, undoitakes that 
persons with whom he enters into coiilracts on the principal’s 
behalf, will be in a position to p(’'rform their duties'^ or in other 
words, agrees to indemnify the principal against loss arising 
from the failure of a person with whom he contracts on l>olialf 
of his principal. He is an agent for the purpose ot a sale, and 
expressly or impliedly guarantees to his principal the solvency 
of third parties in respect of coiltracts produced through his 
agency. Thus an agent for the sale of goods acting under a 
del credere commission, that is, for a higher reward than is 
usually given, becomes responsible to his principal for the 
solvency of the vendee ; or, in other words, he guarantees, in 
every case of sale, the payment of the price of the goods sold, 
when ascertained and duo.^ 

A del credere agent like any other agent is to sell according 
to the instructions of his principal and to make such contracts 
as he is authorized to make for his principal; and he is distin¬ 
guished from other agents simply m this that ho guarantees 
that the persons to whom he sells at the price at which he is 
ordered to sell by the principal, then no doubt he guarantees to 
pay him at that time anti In^ is bound, like any other agent, as 
soon as he receives the money to hand it over to his principal; 
but if, according to the contract between him and his principal, 
he is it liberty to sell at any price he likes, but is to bo bound 
to pay over to his principal at a fixed price and at a fixed time, 
that is not the relationship of principal and agent but that of 
vendor and purchaser. Where goods were consigned by 
A to B for the purpose of sale, ami it was agreed that B should 
have the right to sell at such prices and on such terms as ho 
thought fit, and should pay an agreed pri(*e for the goods sold 
by him within a fixed period after the sale, it was held that the 


1, W^ilJcv V. Elli% ai^npnclu, 2 H. BL,, 557. 

2. 8ugd., 45. Rmny v. Vetnon^ D U. & P. 559; MeitJf v. Cftrr^ 1 H. &. N. 488, 

3 Pertnmnnnn v. Rantans rf- Co,, 1926 Mud. 544—49 Mad. 156=95 I. C, 154; 
Venkiah <t hroihers y (rupta^ 20 Mys. Li. J. 194. BDWstead dohnas a del cvedere 
agant as follows: del credere agent is a mrrcantile agf<nt who, in consi¬ 

deration of extra reman oration, called a del ctedere commission, guarantees to 
his principal that third persona with whom he enters into contracts on behalf 
of the principal shall daly pay any sums becoming dae under those contracts-^ 
On Agency, p. 3. 

4, Morris v. Cteaeby, (1816), 4 M. & B., 566, 574; Gabnel v. ChurchilU (1914) 
3 K. B. 1272. 
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reliitioa between A and JB was that of buyer and seller, not that 
of principal and agent.^ 

But the mere fact that a person employed to sell goods is 
allowed by way of remuneration all the profit obtained by him 
over and above an agreed price, and that he guarantees the 
payment of that agreed price to the person employing him, 
does not prevent the relation between tlieiii being that of 
principal and agent, if it appears from the circumstances that 
their intention was to establish a dfl credere agoiiey.^ A dei 
credere agency may be inferred from a course of conduct 
between the parties.^ 

The principal is not entitled to litigate with a del credere 
agent any disputes arising out of coiitrac*Ts made by him. The 
obligation of the agent is confined to answering for the failure 
by thes other contracting parties, owing to insolvency, or the 
like, to pay any ascertained sums which may liecome due from 
them as debts.* 

A firm of merchants appointed sole “banyans” itf a 
t oiiipaiiy for a certain period to sell all the goods manufactured 
by the company at such prices as sliall be approved by the 
company and to be responsible to the company for the <lu(‘ 
payment by the buyers are del credere agmits.^ 

Certified brokers of the Bombay Native Stock and Shares 
Brokers Association have been held to be del credere agents of 

their constituents.^5 

It has also bt^mi held that the position of a pakka arhafia 
IS rtjiah^gous to that of a del credere agent. 

A del credere agent is liable to iinlmiinif^ the seller if 
owing to insolv(Mii\v of the buyer or otlier analogous cause the 
seller is unable tf) r^*cover the price but not if tlit^ buyer refuses 
to pa.\^ on the ground that the seller did not <lu]y perfoj’in his 
paj*l nf th(‘ coiitrac't. Tf disputes arise bt‘tween tlie seller and 
the biiyei‘, the seller is not entitled to call on tlji* del credere 
broker to litigate tliose disputes, taking upon himsedf ail the 
obligations of the buyer and taking to himself all the defences 
of tin* buyer.<^ Tlie liability of thi* del credere agent is a 

einitingcnt liability, not a liability to perforin the contract ; it 

is u pecuniary liability to niak(‘ good in tin* event of the default 
of the l)uye]‘ in i'i\spect of a pecuniary liability, ft does not 
oxtend to otln^r obligation.^ on tin* contract. It does not expcjse 
1 he de/ credere agcMit l(» an action to asceiTain the sum due. It 
isliiniled to a contingent iieeuuiary liability in resi)ect of a sum 

1 tjrpurtr re AVr*!//, L.. 11. V) Oh. 397, 0 Mad. Jur. 27f» 

See also Towle a. Whtte, lH7a, 29 U T. 7H IJ. L; LtnntfsUmH (IWOJ) 

A.. C. 327, Michehn Tyte (\k v. MncfaHtme. (1917) STi St* L. ft. 35, H. L. ; 
Lamb v. Goriny Hriek rv, (1932) 1 K. U 710. 

-i Ejc,'p. HHghf, re Smith (1979), 49 L.. J. Bk Hi— 10 CYi 1) ,^01), (\ A See also 

YVeiner v. ffarHn, (1910) 1 K. B. 295. 

J Shair V. IVoodeork (1827), 7 B. & C. 73. 

4 (rahrtef v. Churrhil}^ (1914) 3 K. B. 1272 ot. Nonvefleti Hui/erteti v 

^ Mnnn (1924), 40 T. h. R. 804 ; Churchill v. Goddard (1935), 40 Com. Caa. 280. 

J Sadagopa v. TtnnereUg Mnn. Cotmcil. A. I. H. 1927 Mad. 1020=106 I. C. 334 
J^azQl V. MangatdttB, I. L. R. 46 Bom. 489=1922 Bom. 303=66 1. C 726 
( hampa y. yirm Tuitthi Ham, 1927 All. 617=105 T. C 739 
'S ihomuB Gabru^f ChurchilL (1914) 1 K. B. 449. 
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which» as between the seller ami the buyer, is an ascertained 
sum.i 

It has been held under the Engflish law that a commission 
del credere is an absolute engagement to the priiioipal from the 
broker, and makes him liable in tlie first instance.^ The cml> 
etfect of a del credent (jummissioii is to make the factor respon¬ 
sible for the value of the goods to his principal.^ A commission 
del credere is the price given by the principal to the factor for a 
guarantee; it pre-snpposes a guai'unteo. The obligation of the 
factor arises on the guarantf^e. The guarantor is to answer for 
t*h<- solvency of the vendee, and to pay tlie money, if vendee 
does not; on the failure of vendee he is to stand in his place 
and make his default good> A commission del credere imports 
that if the vendee does not pay, the vendor will: it is a guaran¬ 
tee from vendor to the principal against any mischief to arise 
from Vendee s insolvency. The commission is in the nature* of a 
private agreement betweeui factor and principal and uaiiuot 
vary the rights subsisting herween v’cndm' arid veiidcf*.^ 

Tlie vendor of goods through tlie medium of a broker who 
has a ooinmissioii del credere cannot recover tin* price from the 
broker in a declaration upon an iadebifntns ass-tanpifif for goods 
by plaintiff to defendant delivered to be sold, and sold b> him.^ 

In Nouoelles Ilmleries AnrersoL*^*e.s* iV. A. V. Mnnn . plain¬ 
tiffs bought from the first <lefetidants n quantity ot seed undei 
a written cjontract. which stalc<l lliat tlie first defendants, 
through the agen<*y of the second defendants, acting as del 
credere agents, sold tin* seed to plaintiffs. The second defen¬ 
dants were paid a commission by the first defeiulaiits, ami 
received nothing from plaintiff's. The defendants were 

unable to dediver the goods. In an action for tlainuges. held, 
as the second defendants were not in far't the agents of pluin- 
litfs but only of the fij*st defeinlaiiis. and as the mere descri¬ 
ption of the second defendants as del credere agents, without 
.iiiy further wonls making them del cralere agents ot either 
party in particular, ditl not make them agents of plaintitfs, the 
action failed as against the second defendants. 

There is nothing at any time to prevent an agent from 
entering into a contract on the basis that he is himself to be 
liable to perform it as well as the principal 

21. Arhatias. 

The term adatia or inoie correctly "cfchatia^ is a frindustarii 
ttirin, derived from tlic Fliiidustiuii wonl 'arh" which means a 

1. sc*, on app- (1914) 3 K. 11. 1272. In England lias liaM not the effeot of 
bringing hia contract withm the btatate of FraoilH, hs it is esaentiaily ditferent 
trom a guarantee'; t^oaturipr v Ilft-ftfie, (1B52) 8 Ex. 4U ; Sii-ftopi v. Gret/, 
(1894) 1 q. B. 265. 

2. Grot'P V. DultoiM, (1786) 1 Teiin 112=99 E K. 1002. 

3. Housfhton v. (1803), 3 Bos. A P. 465=127 E. B. 263. 

4. MorHa y. (1016), 4 M. & 8, 586=105 E. K. 943 

5. Hornby v. Lacy, (1817), 6 M. A 8. 166=105 B, K 1205. 

ti, Gal/ V, Comber, (1817), 7 Taunt 558, 1 Digest, 280 

7, (H. C.) A Co. (1924), 40 T. L. B. 804 

8. Internationa/ Hy, Co. v M'inrjrara Parka CummiatHon (194U A C. 328, at p 342. 
A. I. K. 1941 P C. 114. 
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wliicJi jimL>ealvS noother thing from view or wtaiidh as a 
protection for it nr a thing which stands as security for the 
payment of a debt ortho porformanoo of ascertain obligation i , 
or briefly a screen or shield or security. Etymologically there¬ 
for© WAafia'moans a person who does the art of 'arhat. or 
screening or proicoting or securing, i,e. one who by his dealings 
conceals the principal from view or secures performauoo of the 
contracts which he enters into j)stensibly on his ovrii bc'half but 
really on behalf of another i.e. the principal. 

Arhat is ol* two systems —pucei and kaciit\ According to 
Bombay market, under pucca arhat an up-oountry coiistituent 
sends an order to the puira urhatia to purolmsi^ or sell any 
particular commodity for future deln cries, tin' price being fixed 
by negotiations. As soon as the bargain is (•b)sed, the puvva 
arhafia is hou»nl to deliver goods at that price on the dates fixcMl 
by the contract and failing that he pays the ditt‘erence between 
the market price and the contract price. Under karhi arhai, 
the arhatia receives an order from his (Minstituent for pnrehast* 
or '^ale and sends for a broker to settle the rat(\ The bioker 
who settles the rate guarantees to bring a party willing to bnv 
or sell at that rate and as soon as that is drnie a r(‘gu]ar con- 
iract is entertsl into between the party and the arhnt?a. If 
within t he period intervening the market risers nbfjve or falls 
Itelovv the rate so fixed the profit in the forimn’ (‘V(*nt goes to 
+ he broker on his seeiirnig the contract at a higher rate and in 
I lie latter case thf‘ loss arising through the fall of the market 
hiis to be paul by the broker ^ 

The iiK'idents of these systems will be explained in a later 
cliapter. 

22 . 'In relation to ships. 


A sliii)niHstej or master of a ship it, the chief otficer ot a 
unn-eliaut ship, having a l ertifn^ate from the Board ot ’'PraiJe, 
NS Inch IS either a I'ertificate of competency obtHined in an 
examination or a ccrtifi(*ate ot service obtaim^d by his having 
olifaiiied a certain rank lu the sei vice of IJih Majesty 'h As 
owners raredy navigate a trading ship by themselves, tlic inan- 
ageiiient of it is geiiorally entrustod to tlm master, and he is their 
confidential servant or agenit to periorm all things relating 
to the usuciJ ♦mi|)loyinnMit of tlie ship * 

The shipmaster is equivalent to magisfer in <‘ivil 

law. and has authority to enter into contract h for usual employ¬ 
ment of the ship, to contract for repairs and necessaries in a 
prudent way when he (♦aniiot cominiiuicute with the owner and 
wlnui he can in no other way obtain money therefor, and to 

1 Gaiihur Khan v. .Ijodhin Sinrfh, 20 I. (\ «70 

2 IShnifWan Dm v. Kanjt, I L It. 30 Bom 205 ; 
i’hundiilaf Htdhruthrm, 1. L R 29 Bom .1*11, 

Bhatfwan Dm \ HurjOfji, 15 Bom. L. R. 8.5^19 I C 29 ; 

MauaW Hadhaki^hnn, 45 Bom. 380—62 I. C. MX , Hurnaraffan \ Hadiitt 
ktshant JH Bom. 206; Vhhoq^innl v Jainaruynn, 15 Bom LR 750—20 1. C 8H2 
.1 Mo7 & Whit. Dictionttr). 

^ Heo Halsljury, Laws of England, lit Edn„ Vol. XXVT, Aii 117 


ol ship 



THE LAW OF AOENCY 


Ship 

brok&r 


husbAud 


l^ive a customary bond for such necessaries; but this will only 
bind the owner if given strictly for such necessaries and bona 
fide. * 

A master of a ship is the agent, not for the person who 
happens at any particular time to be the owner of the ship, but 
' for the person or persons who appointed him. In other words, 
who he is agent for depends on whose agent he has contracted 
to become, and not on the ownership of the ship 2 . 

A ship broker is an agent or middleman between the 
mercantile and shipping communities for the purpose of pro¬ 
curing freight, and of negotiating the sale and purchase of 
ships ^ and effecting charterparties. ^ 

A ship’s husband is a ooutidential agent i usually a one 
part owner of a vcseol, although he may be a stranger) appointed 
to conduct or manage on shore whatever concerns the employ¬ 
ment of a ship; he has authority to give order for repairs, 
refitting and the outfit of the ship, to see tliat she is properly 
manned, to procure a charter for freiglit, but not to coneel a 
charter party, to correspond with the master when abroad on 
the business of the vessel, to provide for the entry ainl clear¬ 
ance at the home port, to adjust and r(3ceive freight, and to 
account for and distribute the proceeds among the owners ^ 

23. Bankers. 

The term bank is usually accepted as» meaning an insti¬ 
tution (a company or a firm) receiving money on deposit to he 
accounted for on demand by means ot (‘he(iu(\s.^> The Indian 
Companies (Amendment) Act of 19116 defines a banking eompaiiy 
as on© which carries on as its principal business, the accepting 
deposits oil current account or otherwise, suliject to the with¬ 
drawal by cheque, draft or order, not withstanding ^liat it 
engages in any or more of tlu‘ sixteen forms of businesses 
enumerated in S. 277 (P) and any other things incidental or 
conducive to the promotion and advancement ot the huHlnes^ 
of the coiiipanv. It is important to hear in miml that thf^ 
definition of a hank or hanking business is different from defi¬ 
nitions of companies or imlividnals who may be included in 
the definition of a bank so as to subject tliem to certain obli¬ 
gations which the legislature tliinks should be imposed on 
them. In such cases, it is obvious that the definition will 
iiudude not only persons who carry on the business of banking 
but also those who pretend to do so. Tliis has been made 
explicit and clear by the recent ainendinent of 1942 (Act XXI of 
1942), by which any company, which uses the word ’liank’, 
‘banker’ or ‘banking’ as part of its name, sliall be deemed to be 

1. Hoe Bovrstead, pp. 78 to 83. 

2 Mat^kenzie v. Poolei/ 11 Ex. 638. Hoc VViigliL on *rt‘innfmf t( Agent., 

p. 151. 

3 Maolaeblan on Merchant S/tipptng, 188. Hee Peaisuira Law of Agencg, p 13 

4. (*r 0 fi 8 y. Paghafto, L. H. I Ex. 6; Allan v. 1. U & C i23 

The Niiooa Raffarlina, L R, 3 A &. E, 483. 

5. Pearson’s 'Law of Agency', p, 14. 

6. Banker’s A Imanack 
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a baoking' eompany irrospective of the iapt that the busiaess of 
accepting deposits of pioney oa current acoovint or otherwise 
spbjeet to withdrawal by cheque, draft or order is its principal 
bxisiuetss or not. 

*Bajiker' is defined is S. 3 of the Negotiable Instruments 
Act, 1861 as including also persons or a corporation or company 
acting as bankers. Hart gives the following definition : 

'‘A banker is one who in the ordinary course of his busi¬ 
ness honours cheques drawn upon him by persons from and for 
whom he receives money on current accounts'', f 

The primary function of a bank is thus receiving money 
from or on account of a customer to be repaid on demand or 
when ilrawn on by cheque l . In addition to it, the moderti 
bank will undertake many services for tlie convenience of its 
customers. ‘ Some of these arise out of, and others are extra¬ 
neous to, the ordinary business of a bank and they may be 
grouped, priindpally, as under— 

1. Transfer from one branch or bank to anotlier, 

2. Executing standiug orders. 

3. The receipt of dividends and interest. 

4. Collection of cjotipons and drawn bonds. 

5. Safe custody of valuables, etc. 

6 . Management of securities lodged for safe custody, 

7. Night safes, 

8 . Purchase and sale of securities. 

9. The issue and service of loans. 

10. Acting as trustee or cxecutor. 

11. Acceptance of bills on behalf of customers. 

12 . The issue of personal and commercial letters of 

credit. 

13. Assisting fondgjj trade. 

14. Acting as reference, supplying trade information, 
statistics; etc. 

The relation between a banker and customer is eitlier that 
^>1 creditor and debtor or of agent and principal. For 
instance, where tlie bankers advance money 1u their customers 
as a loan tlie relation is that of creditor and debtor, and when 
they receive money as loan on a fixed deposit the relation is 
rice rersa, but where money or bills oi* valuables are taken by 
the bankers for safe custody or for collection and safe 
custody of the proceeds for their customers, the relation is 
essentially that of agent and principal. The bankers hold 
the money in trust for their customers in the same way 
as an agent does for his _ priticipal and their respective rights 
and liabilities to each other are. similar.^ The principal 

Q u'T Banking, Third Edition, p. 1. 

. Halsbury, vol. 1 (2nrl Edn). Art. 114H, p. 698; Foley v. Hill (1848), 2 H. L. 

Cas. 28, at p. 43. 

-J- See Halsbury, Vol. I (2nd Edn,), Art, 1209 p. 735. 
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functions of a banker in which he stands in a fiduciary relation 
as ag-ent to his customers are :— 

(1) Collection of cheques, bills of exchange, and other 
documents, for customers. 

(2) Payment of cheques, bills of exchange, or other 
documents, for customers. 

(d) Safe custody of valuables of customers. 

(4) Discounting bills for customers. 

Each of these functions involves rights and liabilities 
between a banker and customer which require a careful 
consideration and will be dealt with in a later chapter 



CHAPTER IV 


Creation of agency 


24, Who m«y employ agent 25. Who may be an agent. 
26! Consitleratiou for ageiloy not neee^sary. 

27. How the relation of agency may be conatituted 


24. Who may employ agent. 

Any person who is of the age of majority according to the 
law to which he is subjectt and who is of sound mind, may 
employ an agent (S. Jfi3, Indian Contract Act, 1872) 

Section 183 of the Indian Contract Act, 1872, declares that 
any person who is of the age of majority ac(‘r)rding to the law 
! to which he is subject, may employ an agent. Converted into 
a negative propositioin it reads thus : No person who is not of 
the age of majority according to the law to which lie is subject, 
may employ an agent ; in other words, a minor is not competent 
to appoint an agent. Section 11 of the Indian Contract Act 
prescribes that 'every person is competent to contract who is of 
I he age of majority according to the law to which he is subject, 
and who is of sound mind, and is not disqualified from contrac¬ 
ting by any law to which he is subject.' This raises two 
questions : (1) Is a minor or a person of unsound mind absolutely 
iTicomiieiont to contract, in which case liis agreement is mid, 
or 111 ) he incompetent to contract only in the sense that he is 
not liable on the contract though the other party is in 
which case there is a voidable contract. If the agreement 
is void, the minor or the lunatic can neither sue nor be 
sued upon it, and tlie contract is noi capalde of ratificat¬ 
ion in any manner^ ; if it is voidable, he can sue upon it, 
though he cannot be sued by the other party, and the contract 
ratitied by the minor on his attaining majority. It has been 
ruled by the Privy Council that the Indian Contract Act makes 
it essentia] that all contracting parties should be competent to 
eontrai't. It was accordingly held that a mortgage made by 
a minor is void, and a money lender who has advanced money 
to a minor on the seeurity of the mortgage i.s not entitled to 
repayment of the money under 8s. H4 and (>5 on a decree being 
made declaring the mortgage invalid.^ 

As regards the competency of a minor U) appoint an agent, 
it has been hold that a minor principal is not bound by the 
acts of his agent unless the latter be hi.s legally constituted 
guardian and even then under certain specified circumstances, 3 
It has been stated as a general propo.sition that capacity to 
contract or do any otluT act by means of an agent is co-exten- 
sive with the capacity oF the prineiiial himself to make the 
contract or do the act which the agent i*? authorised to make 
or do. Provided that, where eapaeity to do a particular act 
1. Surrtj Xarain v. Sukhu Ahir, (1928) 51 All 164=112 I. C. 159=1928 All. 440 
i Mohori v. Dhurtnodas Ohose, (1903) 30 I. A, 114=30 Cal. 639 followed in 

Mir iianmrjan v. Fakhruddin Mahomed—{\n2) 39 Cal. 232—13 1. 0. 331; 

Mrt Hint Y. Haehim (1920) 22 Bom. L. B. 531—55 I. C. 793. 

'!■ PrakoMh Chand r. SfrauRtt (f‘ Cn., 1928 Lah. 854—100 I, C. 336. 
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exists only by virtue of a speciid custom, the at^t cannot be done 
by means of an a^ent imless the custom warrants its being so 
done.i Accordingly, it has been held that an infant or lunatic 
is bound by a contract made by his agent with his authority, 
where the circumstances arc such that he would have been 
bound if he had hinisolf made the contract.^ The relation of 
princix)al and agent, as has been seen, is created primarily for 
the purpose of investing an agent with authority to act for or 
represent the principal in dealings with third persons. His pur¬ 
pose is ordinarily to bring about, or in some way to effect or 
modify, contractual relations between his principal and third 
persons. For tlie time and to the extent limited, the agent is to 
be the alter ego of the principal; his a(‘t is, in law, to bo the act 
of the principal and the capacity and character in which the 
agent is to act are those of the principnl. 

It follows, as a necessary conclusion, that the same kind 
of degree of legal capacity which would be requisite were the 
principal present aiul acting in his own person, are lu gcjieral 
necessary when he is not present and acts in the form of his 
agent.9 For instance, under S. 68 of the Indian Contract Act. if a 
person, incapable of entering into a contract, or any one whom 
he is legally bound to support is supplied by another person 
with necessaries suited to his condition in life, thf* person who 
has furnished such supplies is entitled to be reimbursed for it 
from the property of Mich lunatic oi infant, notwisthstanding 
the provisions of S. 18^1 of the Act. 

The converse proposition is also generally true. r/c. what¬ 
ever a person has no power to do himsell, Ju* cannot do by 
means of an agent,^ 

It is thus settled law that a miiu>r cannot empower an 
agent or attorney to act for him^ except peihapt:. to plead hi^ 
minority which he himself could do.*5 The rule ha^ been very 
ably put by the learned editor*^ of tlie American l^eadiiig (/B^es 
in the following words: -- 

“The ('onstitnting ol an arroniey by oin* whose acts are in 
their nature voidable is repugnant and impossible for it 
imparting a right wliitdi the principal doc\s not possess, mz, 
that of doing valid acts. It the acts when done by the attorney 
remain voidable at the option of the infant the power of 
attorney is not operative aocortling to its terms, [f they are 
bindiiig upon the infant, then ho has done through the agency 
of another what he could not liave done directly, viz binding 
acts. The fundamental principle of law in regard to infants 
requires that the infant .should have power of offering such acts 


1 . 


2 


3 . 

4, 
5 
6 . 


Jlow<tteftd. p. 4.; Uai^buo, Jicin, Vol. II, S. 32S — Whate\t?r a peis.uii 

power to do himself he rnaj ili» by means ot an agent; Meehem^ 8. 129 
U. V. Ltmgnor I1K33), 4 B A Ad 1547 ; JJailg Tefegraph Xeufapapei* v M 
LaugMin^ (1904) A. O. 776, P. 0.; See Bowatead p. 5. and othei anthonties 
oiled therein. 

Mechein, 8 129. 
ifnd, 

Mtioliem, 8. 14 ; Bowstead. pp. 4 A 
ArtJw Dohm V. Sait, 10 Mad. 344 
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done by the attorney aa he chooses and avoiding others, at his 
option, but this involves an immediate contradiction, for to 
possess the right of availing himself of any of the act^', he must 
ratify the power of attorney and if he ratifies the power all 
that was done under it is confirmed. If he affirms part of a 
transaction he at once confirms the power and thereby against 
his intention affirms the whole transaction. Such personal 
and discretionary legal capacity as an infant is invested with is, 
therefore, in its nature, incapable of delegation and the rule 
that an infant cannot make an attorney is perhaps not an 
arbitrary or accidental exception to a principle, but direct logical 
necessity of that principle. But if the considerations suggested 
as the foundation of this rule be not satisfactory, the rule itself 
is established by a conclusive weight of authority. 

It is, however, to be observed that in India contracts by 
infants are void and not voidable.^ The English and American 
cases laying that such contracts are voidable only, and not void, 
will not bo applicable in this country. In Great American 
Insurance Co, V. Madanlal SaudalA the de facto guardian of a 
minor had entered into a contract on the minor’s behalf for the 
purpose of insuring property belonging to the minor. It was 
held that the guardian had authority to effect the insurance and 
that being so that the minor for whose benefit it was made 
could sue on it in his own name in order to recover on the 
polic\. The comments of Pollock and Miilla on this case are 
as follows:— 

‘‘The principle on which this decision is based is not 
altogctlier easy to undenstand. If the guardian contracts as the 
minor’s agent, it is the minor s contract and therefore a nullity 
It it IS the guardian’s contract, he should alone be entitled to 
‘^ue, though he may be under an obligation to hold any benefit 
under the contract for the minor’s benefit. The court expressly 
tlisclaimed any intention of following such cases as Madhah 
Kcori V. Baikuntha Kat makers and Hose Fernandes V. Joseph 
Gousalvesf* but it is not very easy to distinguish them; and all 
these cases seem to have been really decided on the ground 
that the contract was for the infant’s benefit and that it would 
be uriiust in the circumstances to deprive the latter of that 
benefit. But there is nothing in the Indian Contract Act 
corresponding to the rule of English law ( saved by the Infants 
Relief Act, 1874), which makes a contract for the infant’s 
benefit enforceable; all contracts in India made by an infant 
are void.”^ 

In India, the Indian Majority Act, 1875 (Act XI of 1875) 
determines the age of majority. S. 3 of the Act declares that 
every person domiciled in British India shall be deemed to have 
attained his majority when he shall have completed his age of 

1- The Amenc&i> Leading Cases 305 (5th £dn.) 

2 Mohof'i Bibee v. Dhurmodaa Ghotte^ (1903) 30 1. A. 114=30 Cal. 539 ; followed 
m Mtr Snru'arjan v. Fakhruddin Mohd. (1912) 39 Cal. 232^13 I. C. 331; 
ffmt V.Haahim (1920) 22 Bom. L. R. 531=55 1 C 793. See also Pollock A Malla, 
PP- 60, 61. 

(1935) 59 Bom. 656=37 Bom. L R. 461=158 I C 554=1935 Bom. 353. 

^ A. I. B, 1919 Pat. 561. 

A L R. 1924 Bom. 97. 

^ Pollock k MoUa, Indian Contraet and Specific Belief Acts, 7th Edn, p. 64 
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eighteen years, and not before. In the case, however, of a 
minor of whose person or property a guardian has been 
appointed by a court, or of whose property the superintendence 
is assumed by a court of Wards, before the minor has attained 
the age of eighteen years, the Act provides that the age of 
majority shall be deemed to have been attained on the minor 
completing his age of twenty one years. S. 2 of the Act declares 
that nothing in the Act contained shall affect the capacity of 
any person to act in matters of marriage, dower, divorce, and 
adoption. An order discharging the guardian of a minor under 
8. 48 of the Gruardians and Wards Act, 1890, does not terminate 
the minority when it is obtained by fraud practised upon the 
court by a third party.i 

The age of majority enabling a person to employ an agent 
is to be determined according to the law to which he is subject. 
The general ijrinciple of English law is that the capacity of a 
person to enter into a coutiact is d^ecided by the law of his 
domicil, and not the law governing the substance of the cont¬ 
ract; but the later trend of authority is not to recognize the law 
of domicil as having an exclusive prerogative in all cases; and 
there is a body of English opinion in favour of the le.r lorf 
contractusf the place where the contract is made, in the ease 
of what are usually described as ordinary mercantile contracts, 
while in the case of contracts relating to land the le,r situs, 
the place where the place is situated has a prior claim.^ In 
Kashiha r. l^hripat^ a Hindu widow above the age of sixteen 
and under the age of eighteen years, whose husband had liis 
domicil in British India, executed a bond in Kolhapur (outside 
British India,) where she was then residing. As the widow had 
not changed her domicil after the husband’s death, her domicil 
was the same as that of her husband at his death, namely 
British India. The (|uestioii aro-^e whether her liability on 
the bond was to be governed by the law of Kolhapur 
(/e,r loci contract us), or by the law of British India (law of 
her domicil). According to the law obtaining in Kolha¬ 
pur, which is Hindu law unafiected by the Contract Act, 
she would have been liable on the bond, as tlie age of majority 
according to that law is sixteen years, and the bond was exe¬ 
cuted after she completed her sixteen y(‘ars. According to the 
law in British India, namely, the Contract Act, slie was not 
liable, as the contract was made when slip was under the age of 
eiglite^en years, and was not ratified by her after she attained 
her majority. It was held that her, capacity to (‘ontracl was 
regulated by the Contract Act, being the law of her domicil, 
and that under the Act she was not liable on the bond. But 
the Madras High Court has held tliat where a person aged 
eighteen domiciled in British India endorsed certain negotiable 
instruments in Ceylon, by the laws of which he. was a minor, 
he was not liable as an endorsee, the contract being a mercantile 
one and governed by the lex loci contractus.^ 

] Suhramantam v (1913) 24 Mad. L J 49~l() I. C. 943 

2 Pollack & Malln, p. fi2 and aathontiBs cited therein 

3 (1894) 19 Bom 697 Sep also Rohilkhnnd and Kumaun Bank, I Ad, [hur 
(1885) 7 All 490 

4. TN.S, Finny ^fohd. Hvsftain, A.l B. 1933 Mad 7.56=65 Mad. IJ. 458=146 1 C 608 
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As it is uow finally settled that a minor^s agreement ns 
void, it follows that there can be no question of ratifying it.i 
Thus, a promissory note given by a person on attaining 
majority in settlement of an earlier one signed by him while a 
minor in consideration of money then reoeivetl from the 
obligee cannot be enforced in law. Such a note, the Madras 
High Coun holds, is void for want of consideration.^ 

S, J15 of the Indian Evidence Act, 1H72, enacts that ‘when 
ojie person has, by declaration, act or omission, intentionally 
caused or permitted another person to believe a tiling to be 
true and to act upon such belief, neither he nor his represen¬ 
tative shall be allowed, in any suit or proceeding between him¬ 
self, iimi such person or his representative, to <leny the truth of 
iliat thing.’ If a minor procures a loan or enters into any other 
ugreement by representing that ho is of full age, is he estopped 
by S. 116 of the Evidence Act from setting up that he was a 
minor when he executed the mortgage ? The point was raised, 
but not decitled in Mohori Bihee\*t case.^ In that case the Privy 
(youncil said: “The Courts below seem to have decided tliat 
tlli^ section does not apply to infants: but their Lordsliips do 
not think it necessary to deal with tliat question now. They 
cujisidor it clear that the section does not apply to a case like 
the present, where the statomeut relied upon is made to a 
person who knows the real facts and is not misled by the untme 
statement. There can be no estoppel where the truth of the 
matter is known to both parties, and their Lordships hold, in 
acponldiice with English authorities, that a false representation, 
made to a person who knows it to be false, is not such a fraud 
as to take a way the privilege of infancy.” There were many 
coiiilictiiig decisions whether a minor could be estopped by a 
falst> representatiou as to his age. But the question is now 
settled by the case of Sadik Ali Khan v. Jai Khhore^ where 
the Privy Council observed that a deed executed by a minor is 
a inilJity and incapable of founding a plea of estoppel. The 
piiuciplc underlying tlie decision is that tliere can be no 
estoppel against a statute. The Bombay High Court has since 
this case reversed its former course of decisions.’'^ 

Section 183 of the Indian Contract Act, 1872, also states 

1. See Goviml Ha^n \ Piyanditta (1935) Hi Lah, 45t}=15H 1. C. :i43~1935 Lah. 
561 (F. B.); Nazir Ahmad v. Jitran Dan, 1930 Lah. 159=177 1. C\ 30H 

2 Indrau Hamasuami v. Anthruppa Chetttar, (I90<i) 16 Mail. Ij .1 224, 

Arufiufftin v. Duratninf/a ( 1914 ) 37 Mail, ,H8=12 T (’ 560; Suraj 
Nnvain v. Sukhu Ahir, 1920 All. 440. The view rxpresbed in a 
Calcutta Kundan Btbt v. Sree Naratfan, (1906) H 0, W N. 135, and 

followed in Karam Chand v. Basant Kaur, 31 P. R. 1911 has not been 
oi'CBpted as sound See Pollock & Mulla, p. 70 , Bhola Bam Hnrhum Lai v. 
Bhagat Ram^ 1927 Lah. 24; Kartm Khan y Jaika7-an Godadmal^ 1937 Nag. 
390. The decMsion in Narain Singh i. Chirnnji Lai, 1924 All. 730 also seoins 
ot doubtful validity. 

3. (1903) 30 I. A 114, 122=30 Cal. 539, 545, reff rred to by Lord Sumner in his 

judgment in R. Leslie, Ltd. v, Sheill (1914) 3 R. B. 607, at p. 615 ; Lai i)har v. 
Piareu Lai (1921) IP Ml L. J. 578=62 L C. 250. 

A. I. R. 1928 P. C. 152=30 Bom. L. R. 1346=109 I. C. 387. 

5 Gadigeppa v. Balaugauda (1931 j 55 Bora 741=135 I. C. 161= 1931 Bpni. 561. 
Earlier coses are: Kanhaya Lai v. Girdhari Lai, 13 I. C. 956; Vaikuntrama 
V, Auihimoolam, 30 Mad. 1071=23 I. C. 799 ; Golam Ahdin v. Hem Chandra, 
(1916) 20 C. W. N. 418=32 1. C. 388 ; see Pollock k Mulla. p. 68, 
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that even a major person who is of sound mind only may 
employ an agent. A person of unsound mind therefore even if 
he is major is not competent to appoint an agent. This is also 
in consonance with the rule laid down in section 11 of the Act 
which states that every person who is major and who is of 
sound mind and is not disqualified from contracting by any law 
to which he is subject is competent to contract. 

A person is said to be of sound mind for the purpose of 
making a contract if, at the time when he makes it, he is capa¬ 
ble of understanding it and of forming a rational judgment as 
to its ©ifect upon his interests. A person who is usually of 
unsound mind, but occasionally of sound mind, may make a 
contract when he is of sound mind. A person who is usually 
of sound mind, but occasionally of unsound mind, may not 
make a contract when he is of unsound mind.^ 

Under English law, lunatics are, generally speaking, 
incapable of being x>riricipals, for they cannot contract ; but if a 
person has made a contract with a lunatic in ignorance of 
state of mind, the courts refuse to upset it or declare it void 
and it is immaterial whether it is executed or executory. The 
burden of proof is on the person wishing to upset the contract 
to prove that the lunatic was known to be insane by the otlier 
party at the time of contracting.^ If a person were to act as 
agent for a lunatic after he knew of his lunacy and his iucom- 
T)etericy to act, he would he liable to be sued for a breach of 
warrantj^ of authority by aiiv’^oue who had been misletl 
thereby. 

Thus by English law a lunations contract is not void, but 
voidable at his option, and this only if the other party had 
notice of his insanity at the time of making the contract. But 
in India, after the decision that section 11 of the Indian Ton- 
tract Act makes a miiior\ agreement wholly voicl,^ it is cleai 
that a person of unsound mind must in British India he held 
absolutely incompetent to contract.’'^ 

As in the case of minors, a lunatic’s estate is liable quasi 
ex ronty^nctu for necessaries supplied to him or to any one whom 
he is legally bound to suxiport in good faith,and it has been 
held that this applies to all expenses necessarily incurred lor 
the protection of his ])erson or estate, such as the cost of the 
proceedings in liiUdcy.'^ 

1 S 12, IndiMii (’iiuliaL-i Ai-t, 1H72 

2. Imperial Loan v Sfone (IS92), I Q B 559, Mvffitn \ Crtnti ou/ (lt^49), 4 
Ex 17; v Mr Donngtf (1853), 9 Ex 309 

3 Lheu V Nuftvi (1B79), 4 Q B D 661 

Seo Pollock & Miilla p. 72 In America also the piGYailin^ view is that such 
a coiitiact iH voidable at the option of the peisun of unsound mind, see Kattai 
p 33, Mfchetn, 9. 134, wherein it is held that an executed contract faiilj 
made in ipnoraiico of the insanity, cannot be set aside on the pait of the 
insolvent party, unless he restores what he may have received under it Even in 
America and England contiacts entered into after adiudication of inaamiy air 
generally held void 

4. Mohori Bibee v, Dhiirmodai^ Ghotset (1903) 30 I, A. 114-“3t) CaJ 539. 

5. See Maehaima v. Usman Beari, (1907) 17 Mad L J 78 , Kamola Bam \ 
Kiiurtt Khan. 41 B. 1912. 

6 . S. 68, lodian Contract Act, 1872. 

7. See Pollock on Contracts, 9th Edn., p 97 and the authorities cited therein 



INdOMPETENOY DUE TO UNSOUND MISD 


61 


It has been held under the English law that a person of 
unsound mind cannot authorise an agent to alter tlie provisions 
of a settlement,1 or give a power of attorney authorising the 
transfer of shares in a limited company.*^ But a penson of 
unsound mind may be treated as a principal where the third 
party has no knowledge of, and takes no advantage of, his 
condition.® A lunatic may act during a lucid interval but if 
a person of sound mind, who is a principal, becomes a lunatic, 
the agency determines, except as to persons who have dealt in 
good faith in ignorance of the insanity.^ Unlike English law, 
in India the question whether the other party had or had not 
the knowledge of such fact does not arise. ^ 

The test of unsoundness of mind is whether the person is 
capable of understanding the business and of forming a rational 
judgment as to its effect upon his interest. There being a pre¬ 
sumption in favour of sanity, the person who relies on the 
unsoundness of mind must prove it sufficiently to vsatisfy this 
Where a person is not proved to be a lunatic on inqui¬ 
sition. it is necessary to rebut the general presumption of 
vanity. This can be done by proving that his mind was cum- 
})letely deranged so that he was incompetent to enter into any 
(‘ontract, or by proving that he was of unsound mind with 
regard to the particular transaction.'^ But when a person has 
been found lunatic by inquisition, so long as the inquisition has 
not been superseded, he cannot, even during the lurid interval, 
fmtiT into a valid contract.® 

It has been held that mere weakness of mind is not suffi¬ 
cient. Although it is not necessary to prove utter mental 
darkness cu’ congenial idiocy,^ the party alleging unsoundness of 
iniiul (d' a porsommust establish that that person was incapable of 
understanding business and forming rational judgment as to 
its effect.Mere temporary forgetfulness is not sufficient to 
indicate want of mental capaeiiydi 

The second paragraph of section 12 of the Indian Contract 
A('t provides that a person who is usually of unsounrl miml, 
bul occasionally of sound mind, may inakc a contrar1 when he 
js of sound mind. 

1 hjniuf Ince (1H57) 7 Dp 0. M. A. 0. 475 at p. 487; 33 Dipost, 135, 12U, 
(altpration for hi^ t)oneiit); bul spe as to contrachs for Ijis beuptit, Wulden^ 
pnrte Jiradhurij (1B39), Moiit. & Ch. 02.5, at p. 63.3”, 

^ ^'Daihf Telegraph" Neu^apaper Co. v. Me Lanr/hfin, (1804) A. 770; 33 Digest, 
135, ]24. 

3 The Imperial Loan Compang v. Stone, (1892) 1 Q. B. 599, C. A. KlUut v Jnee 
26 L. J. Ch 821, sop Halsbury, Vol. I [2nfl Etln.J, p. 197. 

^ Drew V. (1879), 4 Q. B. D. 661, C, A.; Halsbnry, Vol I, (2iirl E.lu.), 

]). 197, f. II. (e); spb also S. 12, Indian Contract Act, 1872. 

■» Koe Mnrhai)na v. 17 Mad. L. J. 78. 

Hall V. W'irrrm, (1804) 9 Ves. (Jun.), 60.5, 611, loll, in Mnhimted YaM v. Abdul 
(^itddm, 1923 Pat. 187=68 I. C. 372. 

7 Monoseeh v. Sktipurji, 10 Boin. L. R. 1004. 

Siihhu V. Solaiappa, 56 Mad. 904=1933 Mod. 624- 147 I. C 479. 

9 Tiviimmagal v. Hamasami, 1 M. H. C. R 224; Jtam v. Laljee, 8 Cal. 149; 

Ihnb V. JVunn, (1879) 4 Q. B. D. 661. 

18. Mohotned Yakub v. AbdiU Quddiis, 1923 Pat. 187. 

n Sarbamohan v. Manmohan, 1933 Cal. 488=143 L C. 767=37 C. W. N. 149. 
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Guardian 
of a minor 
or a com-' 
mittee or 
manager of 
a lunatic. 


Where the executant is not alleged to be generally insane 
with lucid intervals but rather that he had from time to time 
attacks of insanity, the onus is on the defendant to show at the 
time there was an attack of insanity which made the executant 
incapable in law of executing the document.i Where an insane 
person is proved to have lucid inten^als, the burden of proving 
that he was of unsound mind at the time of the execution of a 
document is licavily on the person challenging the validity of 
document.'-* Where the un-soundness of mind has been proved 
by definite expert evidence the allegation of a lucid interval 
has to be strictly proved.® Where a person is usually of un- 
vsound mind, the liurden of proving that at the time he was of 
sound mind lies on the person who affirms it. In cases, how¬ 
ever, of drunkenness or delirium from fever or other causes, the 
onus lies on the parly who sets up that disability to prove that 
it existed at the time of the contract. Questions of undue 
influence and of incapacity by reason of unsoundiiess of mind 
must not be mixed up, involving as ihey do totally different 
issues.^ 

The question may arise whether a lunatic adjudged to be so 
under the Indian ]juna(‘y Aet, 19J2, anrl ot whose property a com¬ 
mittee or manager is appointed, can contract during intervals of 
sound mind. In England, a lunatic not so found, or before he 
is so found, by inquisition is not by reason of that fact absolutely 
incapable of contracting, thougli the burden of proof in such a 
case is on the party inaiiitaining that he is not insane, or that 
contract was made during a lucid interval,** and the same would 
appear to be the law in India Wlipre, liowever, a committee or 
a manager of the estate of lunatic adjudged to be appointed under 
either of the Indian Acts, no contract can be enterffl into by a 
lunatic in respect of his estate, even though at the time of the 
contract lie may be in a lucid interval. Similariy, it is now 
settled 111 England that a person found lunatic by inquisition is 
incapable* of dealing with his property inter viray while tlie 
iiuiuisitioii is in force.^ 

It is to he observed that the position of a guardian of a 
minor or a coiuinittee or manager of a lunatic is sometimes 
confuvsed with that of an agent. A guardian or a committee or 
a manager is not an agent in the strict sense of the term but 
acts by virtue of certain powers vested in him by law or by the 
court by which he is appointed and although in some cases and 
certain treatises a guardian has been called an agent of the 
minor by contract or by operation of law, it is only a loose 
expression due to only a one-sided view of the position of an 

1 Ltik^hinmath v. Henatet^ Bunk, 115 T C 201 

2 Tthk V. Mahmdu, 144 I C 741. 

.S U Aimtf Ya \ Ma K Mui, 1932 Kan^ 24—1.S7 T C 7615 , Npe also Taruchand v. 
Msi Phat/uma, 3 C P. L. B. 135. 

4 Mnhnmmnd \. Fatfeh Mohd., flB94j 22 I. A. 4, p 10; 22 Cal. 324 ; Durga 

Buk'sh Singh V Stirzn Mohd. Alt Bfg\ [1904] 31 I. A. 235 

.5 Hull V W'arrpti, [1905] 9 Veb 605; 7 R, R 306, Mghgnlal Mndangopal v. 
Ytnnguk, 1941 Nap. 251=196 1 C. 660 

Br Wniktr (1905) 1 Ch 160 0 A ; Hep Pollock and Mulla, pp. 75 76. 
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agent, namely, representation of the minor to third persons, 
other elements being missing.^ 

Section 11 of the Indian Contract Act, 1872, -also states 
that a person disqualified from contracting by any law to which 
he is subject, is not competent to contract. The capacity of a 
woman to contract is not affected by her marriage either under 
the Hindu or Mohammadan law. A Hindu female is not. on 
account of her sex, absolutely disqualified from entering into a 
contract; and marriage, whatever other effect it may have, does 
not take away or destroy any capacity possessed by her in that 
re^^pect. It is not necessary to the validity of the contract that 
her husband should have consented to it. In the same way a 
married Mohammadan woman is not by reason of her marriage 
disqualified from entering into a contract.2 

As regards persons of other denominations, we have to 
consider S. 20 of the Indian Succession Act, 1925, and the 
Married Women’s Property Act, 1874. Both these enactments 
apply to the whole of British India, but neither of them applies 
to any marriage one or both of the parties to wliicli professed, 
at the time of the marriage, the Hindu, Mohammadan, Budhist, 
SikJj, or .Jaiii, religioti. S. 20 of the Indian SucceKSvsion Act 
inovides that no person shall by marriage acquire any interest 
Ill the property of the person whom lie or she marries, nor 
beeonio incapable of doing any act in respect of his or her own 
propt'ity wliicJi he or she could have done if unmarried. The 
ettcct of this was that on or after January l.‘^t, 1866, all married 
wnuj(‘ii to whose marriages the Act applied became absolute 
owners uf all property vested in, or acquired by them, and their 
husluiiids did not by their marriage acquire any interest in such 
prupej'ty. It was subseqently considered expedient to make due 
provi^ioa for the enjoyment of wages and earnings by women 
nirirricMj before 1866^, and the Married Women’s Property Act 
enacteil that the 'vy^ages and earnings of any married woman 
acquired or gained by her after the passing of that Act in any 
eniployuieiit. occupation, or trade carried on by her, and all 
money or other property acquired by her through the exercise 
of any literary, ai’tistic, or scientific .skill, should be deemed to 
he her separate property.4 The Act also provides that a 
iruirried woman may sue and may be sued in her ewn name in 
respect of her separate property,^ ami that a person entering 
into a contract with her with reference to such property may 
MIC licV and to the extent of her separate propinty recover 
against her, as if she were unmarried. 

These two enactments thus create the separate property 
of married women to whom these apply and impliedly confer 
Lipon them, as an incident of such property, the capacity to 
•'ontract in respect thereof. 

1 Katmi, j). 3(’> 

- Son Pollof'k k MulJa, p 73. 

^ Sue Hie pioamblc to the Marnetl WoinenS Property Acl, 1874 
4 S 4. 

S 7, 

, Soe Pollock & Mulla, p. 73. 
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Dmukenness. 


Alien enemy 


Intoxication clearly is intended to have an effect ui>on 
contract, as appears from illustration (b) to S. 12 of the Contract 
Act,I The stage of intoxication there referred to as affecting a 
contract is/that the person must be so drunk as to bo imable to 
understand the term of the contract j)r form a rational judgment 
as to its effects, on his interests. This appears to be also the 
law in England on the subject, as laid down by Chief Baron 
Pollock ill Gore V. Gibson^ who says: *‘The, authorities on the 
subject are collected in Kent’s Comm., p. 451, where the learned 
author observes that although formerly it was considered that a 
man should be liable upon a contract made by him when in a 
state of intoxication on the ground that he should not be allowed 
to stultify himself, the result of the modern authorities is that 
no contract made l>y a person in that state, when he does not 
know the consequences of his act, is binding upon him. That 
doctrine apperas to me to be in accorilance with reason and 
justice;” the Chief Baron Mien pointed out that with regard to 
contracts which it is sought to avoid on the ground of intoxica¬ 
tion, there is a distinction between express and implied contracts. 
It appears that in this ease ttic court were of opinion that a 
contract made by a man in such a state of drunkenness was 
void; but in Mathews Y.Baxter^ it was held that the contract 
of a man too drunk to know what lie was about, is voidable, 
and not void and therefore capable of ratification when he' 
becomes sober. In India, however, such a contract is void, and 
a man so drunk as not to be able to understand the terms of the 
contract, or form a rational judgment as to effect on bis interest 
cannot contract at all while such drunkenness lasts In all 
such cases the tost to be applied is what was the mental 
condition of the contracting party at the time when the contract 
was entered into. The y)reseuce or absence of the capacity on 
account of state of the mind as mentioned in seetion 12 of the 
Contract Act at the time of making the contract is in all eases a 
question of fact.^ Tn cases of druukeiiuess or delirium from fever 
or other causes, as already stateil, the onus lies on the party who 
sets up that disability to prove that it existed at the time of 
the pontract. 

Aliens are under no disability, and can therefore be prin¬ 
cipals.^ An alien enemy has as well a capacity to act as agent 
provided the contract of agency was entered into before the 
hostilities broke out and provided the purpose of agency is nob 
contrary to the policy and interests of the Government of the 
agent’s residence though the priiu'ipal be an enemy resident 
under the hostile Government.*’ 

1 It IS AH follows ' — 

A saue man, who is delirious trom fever or wlin is «o diunk that he cannot 

niiderstand the termsi ot a contract or form a rational judgment as to its effect on 

his interests, cannot contrart whilst such delirmm or drankennes lasta. 

2 13 M. & VV. ()23. 

3 L. R. 8 Eix , 132 

4. UAungTey Mu K Mat, 1932 Bang. 24—137 L C. 766; Tthk Chand v. 

Mahrrndu, 1933 Lah, 458=144 I C 741 ; Mift. Uam-aht v. Mift. Fatmahi. 1939 

Nag 201=177 1. C 80. 

5 Wright on *Priunpa{ df Agent;* p 14 

6 Mechem, fi. 175 ; See Katiar, p 3^9. 
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The flipability of alien enemies to suo in our courts without 
licence is a matter of general public policy not coming under 
this head. 

The Citpacity of a corporation or incorporated company to 
contract or do any other act is liniitod by its objects, to be 
ascertained from the terms of the instrument of incorporation. 
So far as it can act or contract at all, it can necessarily only do 
so through an agenti. A corporation or incorporated company 
has thus no capacity to appoint an agent for any purpose or to 
do any act l)eyond the scope of its charter or memorandum of 
a^'sociarion - 

25. Who may be an agent. 

A$ between the principal and third persons any person may 
become an agent but no person who is not of the age of majority 
and of sound mind can become an agent, so as to be responsible 
to his principal according to the provisions in that behalf herein 
contained.3 f A'. Indian Contract Act, 1872). 

All act d»mc by an agent, as such, is deemed to be the act 
Ilf the principal who authorised it, the agent being looked upon 
merely an instrument ; hence the rule that a person who has 
no capacity, or only a limited capacity, to contract on his own 
behalf is eornpetent to contract so as to bind his principal. An 
in'^onie-tax iiotic'e dclivmvd by a postal peon to the assessor’s 
sou AvliO was a minor and possessetl of ordinary intc‘lligeiH*e 
has been licld tc'i be a good service on the assessee.'^ In Foreman 
V. (L W. Hy.^ where an agent who ivas unable to road, was 
jiiUhorised to enter into and sign a contract on his principal’s 
behalf, it was held that the principal could not avoid a written 
conlract made by the agent, on the ground of his inability to 
reail it. 

It IS t'*' be observed that according to the principle laid 
down in S. 1H4 of the Indian Contract Act, even soundness of 
mind is not neci*ssary and a person of unsound mind can be 
employed as agent. The principle laid down in the Indian 
Coidraet Act thus in this ri'spcct goes oven beyond that laid 
down under the English law and ai)pears to be a more correct 
expression of law. A person choosing to negotiate a contract 
with another through a lunatic does so at his own ri.sk and 
»cHiriot sec*k shelte^r in his own mistake* if tlie contract turns out 
lo l)(* more onercnis for want of soundness of mind f>f his agent. 

1 lialtsbury, (liiul. Edn ), Vol 1 Ait Jlil, p. J9H 
^ Set .5, and ?viillir)ritit cited therein 

^ I’hr Eiif^hsh law nn the ‘inbjcct is tliui stattcl by Bowstcad : ‘All persons of 
^onnd mind, inclmbn^ infants and otlun pcisuns Miith liniitcrl oi no capacity 
to contract oi ad on then behalf, me coiiipitent to contract or act ns affontf'. 
Pitivicied that— 

no paiij to a contract is eornxjeteiit to sign a coiitiact, oi a notr oi 
memorandum thereof, os the a^ent of anothei party thcictu, so as to 
satisfy the piovisionw of the Ktatuti of Frauds S 4, the bale* ot OoodH 
Act, 1893, 0 4, or the Law of Property Act 1925.0 49; 

(ft) the pGr'ional liability of the agent upon the contract of agency, nod upon 
any eontiact cntciod info hv him with nn\ Ihii d iiei s(jii, is dopcMuhiit on 
bit ciqiacitj r<i eontiact on his ov/n behalf — Lau itf p. 5. 

^ /m i^L C /;evo,fro (19321 54 AII'>4H—J3W I('7(i-^1S32 All, 374. 

(1878), iH L.T. Hf)l. 
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The law will, in sxich a oasio, estop him from pleading his own 
mistake in defence. This is only a logical deduction from the 
maxim qui facit per aliiim, facit per se. 

Though a minor (‘aniiot employ an agent, a minor may he 
employed as an agent. If he is employed as an agent, the 
principal would bo bound by his acts, because the employment 
was the principars own choice. This is not in conflict with the 
provisions of section 11 ot the Indian Contract Act, because 
thougli the minor as such has no contractual capacity, it is the 
capacity of the principal lo enter into a contract which deter¬ 
mines the binding nature or othc'rwise of the contract.i A 
minor may heconie a partner in a partnership and in that 
capacit^y as agent of the partnership can bind his co-partners 
hy executing a i)romissory note on behalf of the partnership. ^ 
Similarly, where a minor v/lio was n member of a firm consti¬ 
tuting himself and his father applied for shares in a Bank and 
paid an advance on application whereupon shares were duly 
allotted to tln‘ firm by the Bank, held, lhat the minor was 
competent to act on behalf of 1 he firm and that it accordingly 
became liable on the^ shan^s.^^ 

It is thus clear that as the contract of the agcjit IkS not his 
Gout met but that of the principal, there is not need for his 
being sui juriii, and evmi married wonuni and infants may bo 
agents and so also a person of unsound mind. 

p(Msniini lin- Although any pei’soii wlndlier minor or of unsouml mind 

bilitvof thu can bo employed as agent, yc'l the relation thus created is not 
Mgrnt iniiini pcM-fect iiiasmueli as although an infant or a lunatic may bind 
sfMiini in ml'" prim jfjal to the third parti(‘s by liis acts niid althon|jh the 
lirincipal IS bound by his (Mintivjct with sindi infant or lunatic, 
yet tlie infant or luuatir agent in a > escapi iiabiliti(‘s to ilie 

j)rinciprd and to t iiird persons witli wliom be (-ontracts tor hi•^ 
principal whieli an agent ot the age ot majority .iml of souml 
mind could not. The st‘Cf)nd nart oi tlu‘ rule laid down in 
section 184 ot tlic Indian Canitracl Act clearh^ jin'sciilx's that 
no iier.son who is not ol tin* age ot majorLty and ot sound mind 
can boeuine an agent so as io be responsibb* to liis prineipal 
according to the provisions in that ludi.ilt f'ontaiiHMl iu that 
Act, and for tins reason tliat such persons aj-e taken to have no 
legal liiscrction or nnderstanding to lasstovv on tin* affairs of 
others any inure' than upon their own. It has aeeordingly bet'ii 
lield tliai though a minor may lx* eniploycMl as an agent ami 
the priucijial would be bound b\ Ins acts tin* protection that is 
thrown round the minor is not takmi away. A minor cannot 
incur a liability on any ('oiitract of ag(‘ncy willi his principal 
and he is not respoiisibh^ for the loss cansed by the negligence 
of his guaidian nor for tort arisii g out of it.'^ 

The pu tection which the law allbrds to tin prineipal and 
tothiid p(*isons in conlnuts tlirough agents in eases wliciethe 

1 i*i(iknsh ('fKtnti \ il (’> , lali. I >1“ Idl* 1, ( 

y ]/mnir/ Aun// O’ /i/i' //ifn I'hr ut >s /f*/,// i 1. I (laii ) 

o rhiiiofl^o'/n Mf(f\ Jmn Htn k, 4.^ 1. C 17 iiH TV ll 1 iU 8 

4 (riyfnt} \ , lhnKai',lAA\ 4l> Al .a 7 -U All. L.,1 liOl- lo 
I. C. tf23 
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thus totally wantiiifr in tho cases whoro 
the affPiits are minor or ot unsound mind.^ A person appointing, 
therefore, a minor or a person of unsound mind as his agent, 
Wf.uld be l)ouud by his acts if carried out witliiu the 'S(‘opc of 
ctudiority given; and could take advantage of ooniracts 
<*[ir(‘rcd into by him tvith third parties, but would be unable to 
obtain damages from such agent for any loss or injury sustained 
by his negligence, want of skill or diligmice.^ 

Although n i)ersoii may be otherwise fully qualified to acl 
an agtmt, lie is forbidden to act as agent in cases in wliieh liis 
iiitep'st is o|)pos<*d to that of Tiis principal. No man can, as 
Niys Ijord Cairns,acting as agent, be allowed to put hims(df 
itjio a position in which his interest and his iluly will he in 
('onHit't.-* And tlii< arises from tln^ fact that an agent is supposed 
[t] make use of all his zeal, integrity, and vigilance for the 
exc lusive Ixmefit of his fwineipal. Thus an agent cannot, in a 
sale ])iade by him, oil behalf of his [irincipal, himself hecome 
the purehnser at <ueh sale; nor cun he when acting as a pur- 
(‘lias(‘r on belialf of his principal, sell his own gruxis to his 
prinei[)al.''> And tliis rule apjilies both to agcuits for ri‘ward, and 
to giMtuitons agents.^' A person may have already been appoin¬ 
ted as an agent to sell something at the best price, and anothem 
p'XNiui may wish to appoint him agent to buy the particular 
^nbj-‘et us cheap as possibh* and at tin* best time for so doing, 
111 siK'h a CMS.' it tlie agent for No. 1 attempted to act for No. 2 , 
would be e unmitiing an absolute fraud on both parties'? , 

It luis luMMi held under th(‘ Englisli law that where a person 
lias assumed to act as agent when lie has a contrary inti'rest to 
Ihfit of his ]>rincipal, the contract made by him is voidable at 
the iirincipaTs option and even if the latter adopts it he is not 
liabh'to pay the agent for his services.® Whi*ro an agmit has 
an iiiten'st in thi‘ subject matter of thiMigency, it is duty if) 
make a full diselosun' of the exact nature of his interest, and 
tin ‘ onus is on him to prove in* lias done so.^ While lie is agtmt 
he will not be allowed to act contrary to his principal’s inte¬ 
rests. Thus a solicitor avIio, as administrator of an insolvent 
estati*, could have paid in full a debt owed to himself out of the 
•'sfiPe ill preffu'enee to the other debts, was not allowed to fio so, 
b'-criu^.-iie iietfMl as solicitor for a I'reditor of the estate in an 


1 Se. {Usd >J(*t'lji‘jii, kS. ir)5, And I'liC'l th'j*in 

Si‘( I’ear&oii’s La/f of Affenn/, )i. 4. 

1. J^urlry V Me KtHun, L.li. 10 C'b P.. (llSj 

1. Ill Uiis Uir* iliroianj^, whu liH.l hIIuiIluI t»i n nomiiiM* '.h.ni s of tho 

(onipauy, and Uicii brought ihoni from him and lo-Nold Ihim at a piutit, woio 
Jadd hound to a.-'-ounl loi such pnitit. 

-'j- Lmeihfr V. TAnvfhn\ 13 Via, H)3. Mitsset/ V. 2 Ves.. 317; Iit‘nflv!4 V'. 

f'lffUfn, 18 Hoav IW, In rt (Vrpt* Union L K. 20 f h. P., 221. 

0- Ut oof V. rorro^st, HI, s. CS<“i‘ Piai''OiiX Lfft< of. A(/enci/, p. 4, 

” St (* Stnrv, Soi't, 31, iiiid Pnumufia mni Pnnfic fef. C'., ^. liidi {. lioohu, 

fff. Co (IS 71 )), HI CJi. .'il.’), AVnghI s Ptunfjml 1 .' Ir/f),', p. lb 

'^'ohnUitus Y, Pttififi (ihltT)), 3H. it. < - O.U) 
l^urtnp i:fif/ft^h,{lhl4) L.J\ IsfHj y>i 
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administration, who wanted the estate divided equally among 
the creditors.1 

Th^e is, however, no objection to a person acting as agent 
for two ^rties to a contract where their interests are not in 
conflict, or whore no discretion is given to him, or in other 
words, the agent of one porty to a contract is not incompetent 
to act as the agent of the other party thereto, where he can do 
so consistently with his duty to his i)rincipal. Thus, a broker 
frequently acts for both the buyer and the seller of goods, and 
ail insurance broker may, though he does not necessarily, act as 
agent for the underwriters as well as the assured.^ In England, 
the signature of a broker employed by both buyer and seller, 
or of an auctioneer, to a contract of sale, operates as the signa¬ 
ture of both parties within the meaning of the sale of Cloods 
Act, 1893, S. 4., or of the Law of Property Act, 1926, S. 40.’^ And 
it has been held that a clerk or factor of one of the parties to a 
contract is competent to act as the agent of the other party for 
the same purpose.-* When the agent’s duties to either or both 
the parties arc merely ministerial (as where an auctioneer sells 
for the seller and signs the memorandum of sale for the purcha¬ 
ser). there the agent may act for both parties ^ 

Adovernment does not act as the agents of any of its 
subjects in making a treaty, or in receiving reparations or other 
payments thereunder.'' 

Somotiiues ciuestions of fart arise as to whose agent a 
person was. In Gibhons v. Proctor 7, on 29th May the defendant 
instructed his iiriiiters to j^rint handbills offering a reward of 
25 /. to the person who should give information to P., a suporin- 
beiideiit of police, leading to thf^ conviction of the perpetrator of 
a certain crime. The plaintilf, a polirM' officc‘r, on the same 
morning before> the instructions to print the hamlhilK had been 
given by the defendant, had cominuiiic.xted tlio desirinl infor¬ 
mation to a fellow iiolicc officer named C with instructions to 
forward it to P, and C thereupon communicated tin* information, 
in accordance with the rules of the force, to his own immediate 
superior officer L, who sent it on tlie same evening to P, whom 
it reached in duo course on the following morning, the 30th May, 
after the time when the said handbills had htu*n delivered to 
and had been distributed by him to the neighbouring polic.o- 
stations. It was held that the plaintiff, the im])orlance of whose 
information was admitted, was entitled to the reward, the 

1 In re hiri, lUrt y 22 C. D. fi04; \.Tt>u'n^end (1B30), 

1 "Rus. (k M.vlme, 3G1, : holicitoi not nllowbMl to aciiuiro hen. Son Wiifjht's 
Prinnpnl Agent, pp. 15, 16. 

2 Shee v. ChtrLmm (1810), 12 linst 507- 11 R. li 473; Vnipre^Hi l^s. (^ftrpn \ 

71 tor; Im/ (lUOfi), 11 Com cas. 107; (rifisgftw Ans. i. \ Sgtnonthon (llUl), 

104 L. T. 25^ 

3. lioMstoail, (i anil Ruthoiitio'^ ritod theroiii 

4 Dnnef v. Plrtfns (lBfi2), 31 L J. Ev 337 ; I H. A C 174. Ex. (’h ; Ihrd \. 
Itmilter, (1833), 4 B. & Ad. 443 

5. See Wnght'b ^Princtpul d- Af/fenf', p 15 

(). Howstoad, p. 7, citing \ H. (1H76) 2 Q. B. J) 60; (Uethnn W''t/r 

i^hutnanip’f Ashaeinfiun v. It, (1032; A C 14—101 h J K. B 10.5, (ret/nan 
lyoperfi/ Adiiiimsfrator v. Knnnp, (11133) 1 Cli 439=102 L. J C'h 156 
64 L. T. 595—55 J. P, 616 
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messeiiRers, C and L, through whom such information was 
convcyod to P, being the plaintiiTs agents to convoy, and not 
P’s agent to receive, the said message. 

The plaintiff mortgaged her life interest in a fund to the 
defendants; it being part of the agreement that a policy should 
be effected on her life, and the premiums be secured on the 
mortgaged property. In an action for redemption the chief 
elerk found that 173 1. 19s. Id. ‘‘premiums paid on policies,” was 
dne from the plaintiff to the defendants. L, a solicitor and agent 
to all the parties, paid the premiums to the insurance offices, 

Toceiving from them 5 per cent, eommission. On summons to 
\’ary the chief clerk’s certificate by tlie amount of the commis¬ 
sion, on the ground that the “premiums paid on policies” only 
.imoiinted to 165 1. 5s., it was held bliat after the premiums had 
been paid to the insurance offices, the mortgagor had no 
interest in them. The insurance offices rectuved the premiums, 
iijid paid the commission out of them to their own agent.^ 

There is no agency as between wrongdoers; each of them 
is personally liable. ^ 

There are some few exceptions to the general rule that Agencies 
anyone may be an agent. In the case of certain classes of 
ag<Mits the law requires a qualification before they can act. For ^uahiic^tj^n. 
instance, though one may have the right to prosecute or defend 
Ills own cause in a court ‘’either in person or by an attorney or 
agent of his choice’’^ if he chooses to appear by agent that 
agent must be an attorney at law. In England, solicitors must 
be duly qualified, and an unqualified person acting as a solicitor 
is subject to penalties. Solicit ors must also take out an animal 
pruetising certificate.'^ A principal, who is successful in a suit, 
euiiiot recover costs from the other party if the solicitor 
(Miifdoyed by him is uncertified, nor can the solicitor in such a 
(ci^c recover his costs from his client. ^ 

Similarly, under the same law, it has been held that a 
^Ifx kbroker if he is not licensed cannot recover his commission 
tor icting relating to the sale or purchase of shares, tliougli he 
1^ entitled to be paid what he lias paid in respect of them.^ A 
tonnty court bailiff* must bo antliorised in writing by tlie judge 
to act as broker on an execution, and can then act without any 
other lic'eiicc, and a bailiff'to hwya distress must also be eertifica- 
tofl by a county court judge. ^ An iiifaiil cannot be an attorney 
to prosecute a suit;^< nor can a married woman, probably since it 
has been considered (hat she is only capable of being sutnl in 
matters relating to lu'rself personally. ® 

1 Let it V. WitHace, L. T. 577. 

ILiff/h V. Abf^> t/areuni/ (Erirf), 23 W. 11. 40. 

Mi*L*hein, 8. 181 ; 8ni’ tlio Lr^gnl Pmctitioneis Act, J87D 
4. Solicitors Acts, 1843 (0 ^ 7 Vict. C. 73), ami 18«0 (23 & 24 (’. 127); 

^ Soe thr Legal Prnctjlioru'is Ar’t, 1879, Ss, ll>, 20 and 32. 

llRlsbnrj, [2nd Edu,] \ol. I, Art. 353, ji. 199 & the authoritie', citi'd 

thei eiii. 

‘Swd/i V. Lindo. [1858], 5 C. Jl. N. 8. 687 ; Hdffeon \ hu)yfem [1849], 18 L. ./ 

Ex. 193. 

^ Halhbur>, |2nd Edii), \ol. I, Art, 353, p. 199. 

ffeure V. Uretnhnnh, [17491, 3 Atk. 695, at p 710. 

Tlnfnnr \ *S'/. Manr [18 87], 34 Ui. D. 465. 
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jifere want of .skill or education is no disqualification for a 
naan to servo as agrent except in those cases where the law allows 
only the experts to work as agents. In Foreman G, Fifj 
Co.,^ an^'agent who was nuahle to road, was authorised to enter 
into and sign a contract on his principal’s behalt. It was held 
tlial the principal could not avoid a written contract made by 
the agent on the ground of his unahility to reael it. 

A man may also have made himself incapable of acting as 
agent for a certain person by his position with respect to the 
subject matter, as, for instance, a man cannot sign a contract as 
agmit for one party if he himself is the otlier party;2 foy of 

the parties cannot be agent of the other for the purpose of 
signijig the contract, though, as already noted, the same person 
may act as agent of both parlies, as, for instance, an auctioneer. 

A firm may be employed to transact business on behalf of 
anotlior person.^ 

26. Consideration for agency not necessary. 

No consideration is necessary to create an agency. 

is. /'SV1, Indian conirari Act, 1S72.) 

By the Common Law no consideration is requin*d to giv^t* 
a man the authority of an agent, nor to make him liable to the 
principal for negligence in that which he has already sel about, 
for S’uch liability, tliougli it may be defined by the terms of a 
contract, is ill its nature indcpimdent of contract; but a merely 
gratuitous employniont or authority dop.s not bind the agent to 
fjo anything: and if, liaving neither reward nor promise of 
rewanl. he does nothing at all, the principal tloes not appear 
lo have any remedy- But this distinction is of little practical 
impoitanc*e, if any.-^ 

render the provisions of section 18o of the Indian Corilraf-t 
Act al.so no eoiiMderatiou is necessary to cremate an agency. 
Wh(*re a person agrees to ho an agent the contract of agency is 
created and the relation of principal and agent is (‘onstituted 
between the iP.irtit\‘^. It is not material whether tlie otter on tin* 
Xiart of tlie agent i.s simply gratiiitcnis and without any eonsi- 
cletafion. 6 revert to this Subject when we come to deal 

witli the remuneratif)!! of agents. 

27. How the relation of agency may be constituted. 

The ndatiori of agency being a contractual relation, it 
exists, and can onlv exist, by virtue of the express or implied 
assent of both princiiial and a gent. except in certain cases of 

1 38 L. L. 851. 

2. y. Dtinntfh (ISl.n, 3 rainf, 203; SharmRn v Hrantii (1871), L. II. 

0. B 720; see Halsbiiry, (2ntl Krln ), Viil. I, Ait. 353, p. 1S)9 

3. 8(’n Afut-Hr/ft////(( Off. 42 W. N. 8, P. C. 

4. Pollork it MiilJn, p. 533. 

5. Si*e AOalKfhad Bnnh v. Siwht Bonktvt/, 1929 Lah 182“ 114 I. C. 321. 

C. }iJn>ohu)i Chundra v lOint Sumitn , 1, L, IL 3 CrI 300. 

7. BowhteMd, p 13 ritinff (1Hn2l 33 L J Mi 155; \fnt fn( irh ^ 

IfftrdhKfhanf (ISsm J :> cl !> 339 349 V A ; Line\. 1/f/rA. (1905), 93 L T. 

352, C. A. 
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necessity in which the relation is imposed by operation of law. ^ 

The assent of the principal is implied whenever another 
person occupies such a position that, according to the ordinary 
usoges of mankind, he would be understood to liave the prin¬ 
cipal's authority to act on his bchalf.2 

The assent of the agent is implied whenever he acts or 
asM mes to act on behalf of another person and after having so 
acted or assumed to act he is not permitted, in an action by such 
pt'rson, to deny that the agency in fact existed, or ihat he 
acte(i on such person’s belialf. 3 

The relationship of principal and agent may be consti¬ 
tuted : 

(i/) by express appointment by the principal, or by a 
person duly authorised by the principal to make 
such appointment; 

{!)) by implication of law from the conduct or situation of 
flic parties, or from the necessity of the case; or 
("r) by subsequent ratification by the j)rincipal of acta 
done on liis behalf. ^ 

Where a person assumoa to acton behalf of ajiothcr, the 
absent of I he person on whose belialf tlie act is done will not be* 
implied from his nu‘rc silence or acciuiescence, unless the situ¬ 
ation of the parties is such as to raise a presumption that the 
a cl done his authority.^ 

Thej’e is no fiaiticular form of agreement or document No parficulai 
]ici‘c‘-sary to create an ageiic-y. In tact, in actual mercantile 
jn act ice, many agencies are created orally or through impli- ’ 

f at ion, such as where a person orders his broker to buy goods 
loi iiiiii or to s(>curc fur him a particmLir form of insiiraTice 
l»olic:s. tlu‘rc is Lin ag(Micy created by an oral arrangement, tlie 
of which are imjilitMl ]),\ the custom and practice 
aitjcliing to such transadions. ft is usual, however, wlien^ 
ni]iM)rtant c)fli( ers and s(*rvants are given autliority to act on 
1)'lialf ot tlndr ma'-ters or principals in order to bind tliem in 
Miiiiu'et^on with various transactions, to give them a power of 
atioiiK^y in the form of a wiitteu dociunmit authorizing them 
to lu 1 in ^ueli capacity. 

The coiisent of bnth ])rincipa] and agent is requirisl 1 o Coiihont oi 
f<aj.tilut(‘ an ag(mcy. Lord Crauwnrl h stated tlie Jaw as 
‘'No one can bceinne the agmit of anotlu'r (‘xcept by 
t lie will ot that other jiorsoN. His will may be nirinifi'stisl in fonhiitutc un 
writing, or orally, or siiiii)ly by placing another in a sitTiation afjoncy. 
ui which aecording to the ordinary rules of law, or perhai)s it 
would 1)0 more corna t to say aceording lu the ordinary usages 
•t nifiiikiiid, that other is understood to represent ami act fur 
L ( person who lias j»,o placed him; but in every ease it is only 

(• N. Ii>j \] 74), 4.1 L. J. Ux. 6U Mtd/ftnd 70/. 

1 K, U. 103; V 70/. (1921) 1 K. U 207, pu Eshoi 

K 111 Gnif/umm v. Ttf i /, 20 11 h4. 
r-nvwOml, p. Hi. filing; ^ Lcr-A, (18^2), .'l.J L J ( li. irjfi. 

Hil, j). 13 eitint? ilohnts v. Oi/ilhrf 11H21], 9 Fj lei 2ta) Maun \ 

11891], 7 T 1. 11 748, 

Fowsti !i.l, p. 13. 
liowslaad, ]ip 13, 14. 
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by tho will of the employer that an agency can be created/' i 
The agent on hiy side must have also couaented to be agent, or 
have represented either actually or by conduct that he was 
acting for the principal, against whom it is sought to establish 
an agency by estoppel, 2 for “the relation of principal and 
agent requires the consensus, of both jiarties’’.^ 

Agency by Express appointment of an agent by the principal may be 
mtmerft *^**^by made by deed duly drawn up ami executed ami registered or as 
the principal it is kiiown ill Plnglisli law by a deed under seal. It may also 
be made in writing only or even verbally. No particular form 
is necessary.^ 

Apprnntmcnt Where an agent is to act under tlic provisions of some 

to be m wn- statute and such statute requires that the appointment of the 
reriuircd" by authorized to act must be made in ‘some special form, 

the statute that form should be strictly adliered to inoider to entitle such 
niidpi which person 1 o aet under it.^ For instance, the Code of Civil Pro- 
the agont to requires llnit no pleader shall act for any perwon in any 

court, unless he has beim appointed for the purpose by sneli 
person by a document in writing signed by such person or by 
his recognized agent or by some other person duly authorised 
by or under a powcr-of-attoriiey to make such appointment. 
'An appointment of a .solicitor or vakil or pleader made other¬ 
wise than in the way prescribed in the law of procedure is 
invalid and acts done under it are without authority and not 
binding on the client. The courts are not bound to take notice 
of such agency and must refuse such solicitor, vakil or jdeader 
the appearance on behalf of his client. In England, even a 
solicitor may he appointed by word of mouth to institute an 
action or suit but as the burden of distinctly proving that he 
was so authorized li('s in all cases upon him, it is, therefore, for 
his own protection that he should require a written retainer,'^ 
So also^ when any person applies to any officer of Customs for 
permission to traiisai't any specified bubinoss with him on behalf 
of any oth(‘r person, such offieer may require the applicant to 
produce a written authoritv from the person on whose behalf 
such business is to be transacted, and in default of the produ¬ 
ction of such authority may refuse such pCTmissioii.^ So also, 
the Indian Companies Act, 19113, provides that in sa far as tlie 
articles of the company do not make other i)rovision in that 
behalf, on a poll vote's may be given either personally or by 
pj’oxy, and that the instmiiient ax)i)ointing n [>roxy shall be in 
writing under tb ^ hrUid of the appointor or of his attorney duly 
authorized in writing, or if the appointor is a corporation, 
either under seal or under the hand of an officer, or an attorney 
duly authorized. 

J, I*ofp V Leaf<k, [JHhJj, ,13 L J Ch 1.55, nt p IM, 

2 Wilaon V. Tiunmun (1846), 6 M. A O 236, Stoiy on Agf'ncy, Sec. 251 a; 

Witifton \ Sifann, [1862], II ( 11 N S. 756 

3. Marinttrk v ITnrdtntfham 15 C I> 339, per Lord Justice James, p ,349. 

4. Bow stead, p 37, Mcrhem, 8 221, 

5. Bowbtead, p. 37. 

6. O. Ill, R. 4 [11 

7. See BowRtpad p 38 and the Ruthonties cited therein. 

a 8. 203, the Sen Customs Acl 1 S7S (Act VITT of 18781 

9. Clau'-es (c) (t) b 79 (2», Indian C'oinpiinus Act, 1913 
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Again, under the English law, where an agent is authorised 
to execute a deed on behalf of his principal, his authority must 
he given by an instrument under seal. 1 In India, every docu¬ 

ment to be registered undjer the Indian Registration Act, 1908, 
'Whether such registration be compulsory or optional, must he 
presented for registration either by the executant himself or hi'^ 
representative or assignee, or by the agent of such executant, 
representative or assignee, duly authorized by a power of 
attorney executed and authenticated in the manner provided for 
in section 33 of that Act.2 Such power of attorney, if the 
principal resides in any part of British India wliere the Indian 
Uf^gistr^ition Act, BK)8, is in force, must be executed and 
authenticated by the Registrar or Sub-Registrar within whose 
<Iirtrict or sub-district the principal resides; or if the princi])al 
resides in any other part of British India, il must be executed 
befon and authenticated by any Magistrate; or if the principal 
does not reside in British India it must be executed beion^ and 
HU^lienticated by a Notary Public, or any Court, Judge. Magis¬ 
trate, British Consul or Vice-Consul, or representative of ITis 
"Majesty or of tlie Central (lovernment. Persons wlio by reason 
of bodily infirmity are unable to attend without risk of serion^' 
iiu'onveiiience, who are in jail under civil or criminal process, 
•iiid who arc exempt by law from personal aiipc^aranoe in court, 
are exempted from p#^rsoiial appearance before the Registrar, 
Sub-Registrar or Magistrate for this purpose and in this case the 
Registrar, Sub-Registrar or Magistrate as the case may be, it 
^atisfiiHl that the power-of-attorney has been voluntarily exe- 
eut(‘d by the person purporting to be the principal, may attest 
tile samf‘without requiring pcTsonal attendance of tlic prinei- 
These provisions of the Indian Registration Act liave 
been lu'hl to be imperative. Consocinently, where a registere<l 
duennieiit purpiirts to liave lieen presented for registration b> 
an agent not holding a ])OAver of attorney executed and authen- 
11( ated as above, the defc‘ct not only a defect f)f procedure 
bnt one that invalidates tlie registration and makes the deed 
imdfeetivo.'* 

Authority fo fill up hJankfi —According to English l.iw an 
authority to fill up blanks in a deed or bond miis< well be 
eonferred by an instrument under seal.^ But in Anie-rica the 
lule lias been regarderl by the modern authorities too teelmienl 
ti^ be given effect to.*» 

TJie rule does not extend to ca'-es Avhere seal or regis- 
iraiK^n is superfluous.^ So all the dee(is which do not 
tf^iuire to be under seal' or are not compulsorily r(*gistrable 

1 HnwslOftd p 38. nting Berkeley fBndy, (182C), 5 li. A C. 365 
" 32 Indian Registration Act, l‘J08 

33, Indian Hogiatratinn Act, I8l)S 

Jamh^A Prasad v. Muhd if tab Ah Khan^ 37 All 4U ( P, C. ); Ishn Prasad 
Y 28 AH. 707; MapJunntt^a Ahdur Bahim 23 All. 233 (P. 0.) . 

f Slnre Mya Maamj Uu Hnaunq^ 1922 P. C. 359. 

ibhlfuhiie V. Me Mitrtne^ 6 M. A W 20(1. ,SVp the Indian Evidence Aet, Sb, 
iU A 92. 

J ‘ Meehem, 8...213; Katini. pp. 59, GO. 

^ ^ee Mpchem, 9. 215. 
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under the Indian Registration Act, 1908, are not vitiated by this 
defect. They may be validly executed and presented for regis¬ 
tration by an agent not holding a power of attorney executed 
and authenticated as above. The view that authority to execute 
a document relating to or contract required by law to be in 
writing though not under seal must be conferred in writing, is 
no longer tenable, and the cases which support, that view, are 
not considerr'd good law.^ 

Again, the rule does not apply where the deed is executed 
in the name and presence of the principal and the authority to 
execute it is given by him there and tnen, in which case it may 
be given by word of mouth or by signs.-^ The principle under¬ 
lying it is that when person about to perform a certain act 
himself determines on all of the elements of it which essentially 
belong to it, he may avail himself of any mechanical or minis¬ 
terial agency which may be convenient in giving physical form 
or manifestation to the act. Human instrumentalities may be 
employed for this purpose as well as inunimate ones.^ “Tf I 
wish to sign ray name to a document”, says Mr. raechem, “I 
may use a jirm, a typewriter, a rubber stamp, or the hand of a 
third person indifferently, inasmuch as in such a case I furnish 
the coiiscioiisness, the volition, the will and cause the art to be 
done under ray immediate direction and control; it is my act 
whether I employ an inanimate tool to make the visible mark 
or an aniraalo one. Sut*h a tool so used is not an agent and the 
rules governing the appointment of an agent tlo m)t apply to 
its use. Hence the rule, of quite wide application is that arts 
of merely mechanical or ministerial nature, done by one person 
in the presence and hy the directions and assent of another and 
in a part of some larger act which the latter is then engaged in 
performing, are as valid as if done by tlie latter in person. 

Accordingly, it has been held that wlion* the executant of 
a doeuiinmt is liimsclf present at thi' rf-gistration office and 
admits iK execution, tlic mechanical act of presentation hy 
any otlior person with his permission doc‘s not invalidate the 
document.^ 

Thus, under the English law, it has been held that a part¬ 
ner cannot bind his firm or the other partners by deed, unless 
expressly authorised under seal to do so,*^ except where the deed 
i.s executed by the authority and in the presence of all the 
partners.'^ 

Appomtmout agent may be appointed by word of mouth, even where 

not iiocesflu- he is authorised to enter into a contract required by statute to 

ly in writing in Avriting,*^ unless the statute required appointment m 
even though 

the oontract 1. See Mecheni, 8. 23C ; Bowetead, p 37. 

tobeentemd 2. Bowstead, p 38., Meehom, 8. 216; 8oe Ji v. Lon^nor, (1833). 4 B A Ad. 647. 

into by agent 3. See aliso Mechem, 8 206 and the authoniiefi cited therein, 

to be m 4. Mechem, pp. 152 ft 153. 

writing 5. 8oe Atma Ham v. Vgra Satn^ 35 All. 134 ; Krita Krtfthna v. Hanmaftf 35 All. 7-, 

HoihUrinftl V. Ahdul Wohtd Khan^ 34 All 355, Shtidhur v. ,/anardan^ 192'i 
Bom. 37. * 

6. Harrtaon t Jnrkftan, (1707), 7 T. R. 207. 

7. fiaff V Jiun'itft f ilhj (17^1), 4 T K. 313, Burn v, Bwn^ (1708), 3 Tea. 578. 

8. BoMsh nd, 37 and Uie a ithoiitiCk pjtcd tliLi-iii. 
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writing.' Letters written by an agent within tlie scope of his 
authority, and signed by him, are a sufficient memorandum if 
they contain the terms of an agreement entered into by his 
principal, or refer to other documents containing such terms, 
although the agent was not specifically authorised to- sign a 
meraorandnm for the purpose of binding his principal.^ So. 
authority to subscribe the name of the principal to the memo¬ 
randum of association of a joint stock company, or to the 
instrument of dissolution of a building society, may be given 
verbally.^ 

Ill England, a contract for the purchase of land made by 
an agent, as such, vests the equitable estate in the princiDal, and 
the coiibracb may be enforced by the principal as against both 
tlio vendor and the agent and if the agent were appointed orally, 
provided that the legal estate has not been conveyed to him.^ If 
the laud has been conveyed to the agent, so as to vest the legal 
estate in him, he is a trustee for the principal, and is not entitled 
to lake advantage of the Law of Property Act, 1925,5 S. 63, 
which provides that a declaration of trust respecting any land 
or any interest therein must be manifested oiiid proved by 
writing.® 

At common law the contracts of corporations must in 
general be under seal. To this, however, there are some excep¬ 
tions. One of them is where the whole consideration has been 
executed and the corporation has accepted the executed consi¬ 
deration, in which case the corporation is liable on an implied 
contract to pay for the work done, provided that the work 
was iioressary for carrying out the purposes for which the 
corporation exists.^ The exception is based on the injustice 
nf allowing a corporation to take the benefit of work without 
paying for it.^ This exception, however, is in certain eases 
excluded by statute. Contracts with a corporation are often 
r^’fiuired by the Act creating it to be executed in a particular 
torm, as, for instance, under seal. The que.stion in such cases 
whether the Act is imperdtivo and not subjecit to any implied 
exception when the consideration has been executed in favour 
of the corporation. If the Act is imperative and the contract 
IS not under seal the fact that the consideration has been 
executed on either side does not entitle the party who has 
performed his part to sue the other on an imidif'd contract fur 
‘'uinpeiiaation. This may work hardship, but the provision 

1 Howatcad, p. 37. 

(iriffiihfi Circle Corpn. (1899) 2Q, Jl. 414; Daniflft v. Trffmntt (1914| 

ICIl 789. An entry in the minute Book of a company, aigncd ])y the (jhairman 

18 a sufficient memorandnm; Jones v. Victoria GmHnff Dock Co., (1877), 2 Q. 

B. D. 314, 

3. Re iVhWey, ex. p. Calhn (1086), 32 Ch. D. 337;/Mimaon v. (1896) 1 

Oh. 611, 

Heard v. Pilley (1869), L. R. 4 Ob. 548 ; Cave Mackenzie (1877), 40 L. J. 

Ch. 564. 

3. 15 Geo. 5, C. 20. 

Rorhefoveauld v. Bowdead, (1897) 1 Oh. 196=66 L. J. Oh. 74. 

7. Laujford v. Billericay Rural District Couneil, (1903) 1 K, B. 772. 
t*. Clarke v CudcfUld Union (1852) 31 L. J. Q. B. 349, 361=91 B. B. 891. 
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of the Act being imperative, and not merely directory, it mnat 
be complied with.^ 

TJ>e rule regarding appointment of agents by corporations 
in England has been thus stated by Bowstead:^ 

'"The appointment of an agent by a corporation must be 
under its common seal. Provided, that this rule does not apply 
to trading eorporations, joint stock companies, or industrialand 
provident sociotieH, nor wliere its application would cause very 
great inconvenience, or ^mid to defeat the purposes tor which 
the corporation was created, nor where work incidental to such 
purposes has been done by the agent at the request of tlie 
corporation and the corporation has accepted the benefit of 
such work.'^ 

Ea^ceptions. 

It is now settled in England that corporations may 
bind themselves by parol, whenever the acts in question 
are so frequently rocuri'ing, or so insignificant, or of such 
immediate urgency, that the affixing ot the seal would be a 
great iiiconvenienco, or where the corporation has ordered and 
accepted work or goods necessary for the x^^^'POses for which 
the corporation was established ; and that trading corporations 
are bound by their parol contracts, without reference to their 
frequency, or to the magnitude of the subject-matter thereof, 
whenever the contracts are within the scope of the objects 
of incorporation. A company registered under the Companies 
Act, 1929,''* or governed by the Companies Act.1845,4 or an indus¬ 
trial and provident society,miiy appoint an agent by parol for 
any purpose which is infra vires, exeejit the (execution of a deed.*" 

It must, however, be remembered, as already stated, that 
these exceptions will have no application to the contracts of any 
body coryiorate constituted by particular statute, where the 
statute itself prescribes that a contract may be Crirried out 
without seal, or where it exiircssly prescribes that a contract 
shall bo in writing sealed with the common seal of tiie company.'^* 
The greater portion of corfiorated bodies in India have been 
incorporated under the Indian Companies Act, 1918. Under S.B8 
of this Act Companies are placed on the same footing as private 
persons with regard to the form of their contracts ; and contracts 
under their common seal, or made in writing, or by parol 
through their agents have the same validity as contracts in 
a similar form between private persons.^ Other eorporated 
bodies have been incorporated under special Acts. In all cases 
the relevant law applicable must be looked into as to the form 
of contract, and in the absence of any thing to the contrary, 
the general principles of English law will prevail. 

1. See Pollock & Mnlla, pp. 350, 351. 

2. Paf^o 39 anil the authontieis cited therein. 

S. 19 A 20 Oeo. 5, C. 23, 6. 29. 

4. 8 A 9 Vioh O. 39. 6. 35. 

5. 66 A 57 Yiot. 0. 39, S. 35. 

6. Bowstead, p. 40 citing South of Ireland Colliery Co. v Waddle (1869), L. B. 4 
C. P. 617 ; Henderson v. Australian Sleam ^nr*//rUion Co. (1B56), 24 L. J. Q. B. 
322. See also Jt, v. Cumberland, (1848) 5 D. A L. 431. 

7. See alHO Hunt v. Wimbledon Jjocal Board, Lt. K. 3 C. P. 26B=I«. B. 4 C. P. 4. 

6 . See also S. 90 pf the Indiau Conipaiiies Aet, 1913, regarding execution ot rlpe<ls 
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Where a corporation holds out or permits a person to 
appear as its agent* it is bound by his acts as such with respect 
to persons dealing with him in good faith and without 
notice of any informality, though he has not been formally 
appointed.! Thus, where an attorney, who had not been 
appointed under seal, appeared in an action for a corporation 
to the knowledge of the directors, it was held that the corpo¬ 
ration was bound by his acts as its attorney .2 So* a company 
may be bound by the act^s of persons acting as directors of the 
company, though such persons have not been duly 
appointed directors.^ 

An agency is constituted by implication of law where any 
one has so acted as from his conduct to leail another to believe 
ihat he has appointed a particular person as his agent, and 
knows that other person is about to act in that behalf; then 
lie will be estopped from disputing the agency, though is fact 
no agency really existed ^ or the ostensible, agent merely acted 
in excess of his actual authority. When any person, by words 
or conduct, represents or permits it to be represented that 
another person is his agent, he will not bo permitted to deny the 
agency with respect to any third person, dealing on the faith 
of any such representation, with the person so held out as an 
agent, even if no agency exists in fact. Similarly, when a 
jicnson by words or conduct represents or pirmits it to be 
reprosontcMl that he is an agent of another person, he will not 
liermitled to deny agency with respect to any third pensou 
il(‘almg witli him on the faith of any such representation even 
if no agency exists in fact.^ 

As will be seen from the above statement of the law, the 
agency constituted by implication of law rests on the principle 
ol (\stnppel solely. In such a case the principle cannot set up a 
private limitation upon the agent’s ostensible authority,® for, 
^0 far as third persons are concerned, the osh'iisible authority 
n the sole test of his liability.But if the agent be held out 
as having only a limited authority to do on behalf of his 
principal acts of a particular class, the principal is not bound 
i)y an act outside that authority even thougli it bo an act of 
that particular class.® But the omi,s lies upon the person dealing 
witli the agent to prove either real or ostensible authority,® and 
it is a matter of fact in each case whether ostensible authority 
existed for the particular act for which it is sought to make 
ihe principal liable.!® Holding out is something more than 

1 llowbtead, ]). 4U. 

- Frrviell v. CouniieA (1848, 2 Ex. 344, 

3. Miihoney y. Erint HuJyford Mininff Co. (1875), L R. 7 H. L. 869, H. L. ® 

4. Per Lord Cranworth, Foh v. Leask, (1863), 33 L. J. Ch. 155, at p. 162. 

5. See Halsbery, Vol. I ('2nd Edn,), p- 209 ; Bowstend , pp 13, 18 ; Mecbem, 

Ks. 241-247. 

6. Ihtivken v. Bourne (1841). 9 M. & W. 703 ; Siuddick v. Marshall (1804), 17 O. B. 
(N. S ) 829 \Jiileif V. Vaekinyion (1867), L. B. 2 C. P. 536 ; Halsbury, (2iid Edn.), 

I, p. 209. 

L Ptekering y, Btisk (1812), 15 East, 38. Halsbury, (2nd Edn.) Vol. I, p, 209. 

3- Hftlabary, Vol. I (2nd Edn.), p. 209 and aothoniieH cited therein, 

9 - Ibid. 

Ibid. 
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estoppel by negligence ; it is necessary to prove affirmatively 
conduct amounting to holding out.^ 

The following instances of creation of agency by impli¬ 
cation or estoppel may be noted : 

1. By a trust deed securing debentures, the property of 
a company was transferred to trustees upon trust to permit the 
company to carry on the business until the happening of certain 
specified events, on the happening of which the trustees were 
empowered to appoint a receiver, and it was provided that 
any receiver so appointed should be the agent of the company, 
who alone should be liable for his acts and defaults. It was 
held that a receiver so ax)pointed, who entered into possession 
and carried on the business of the company, was not an agent 
of the trustees, and that they were not liable for the price of 
goods supplied for the purpose of the business .2 But where 
power was given by debentures to the holders to appoint a 
receiver to take possession of the property cliarged and carry 
on the business of the company, and to sell tlie property 
charged and make any arrangements or compromise in the 
interests of the debenture holders, and it was not provided that 
the receiver should be an agent of the company, it was held 
that a receiver appointed in pursuance of the power was an 
agent of the debenture holders and not of the company.3 So, 
a receiver and manager of the business of a company appointed 
by I he 001111: at the instance of debenture holders is not an 
agent of the company.-^ 

2. A debtor, beijig embarrassed, executes a deed whereby 
A and B are appointed inspectors, witli power to control him in 
carrying on the business, and to receive moneys and pay current 
expenses, etc., but not to take the management of the business 
out of his hands. The debtor is not an agent of A and B to 
carry on the business, but a principal carrying on his own busi¬ 
ness subject to their inspection and control.^ 

H. A deht(a\ by deed, assigns his lmsine*ss and effects 
to A htkI B as tru^'tees to continue the busiuc‘ss in his name, for 
the l)enefit of his creditors, ajid, in aeeordanc e with tlie provi¬ 
sions of the deed, the debtor is employed b;s A and B to carry 
on the business. The debtor is an agent oi A and B for the 
xmrpose of carrying 011 the Imsiiiess and thfiy are liable on con¬ 
tracts made by him in the ordinary course thereof in his own 
name.^' Tlie debtor is not, nor are A and B, an agent or agents 
of the creditors in carrying on the business^ 

1 . Halsbury, Vol. I. (2nd Edn.), p. 209 and authoiitios citod Uinri'in. 

2. Ootihm; V. Oasken, (18971 A. C. 575=66 L. J. Q. B. 848, H. L. 

3. Vimbos, (1900) 1 Oli. 470 ; JJeyes v. Wood, (1911) 1 K. B. 806. 

4. Hint V. (1895) 1 Q. B. 276. And see Bothm v. GoodaU, (1910) 27 T. L. K. 

106. A peraon anthonsed under the Lunacy Act, 1890 (53 & 54 Vict. C. 5), 
8s. 116 and 120, tu carry on the business of a lunatic not ao tound, is iii the 
po.sition of an a^eut of the lunatic tor that purpose ; l*lumpiofi v. Burkinshaw 
(1908) 2 K. B. 572. 

5. /feJdpneA V. (1866) 35 L. J. Ex. 811 ; ICasterhrook v. Banker, 1(170). 40 

L. J. 0. P.17 ; Ilubfion v. Jr/nes, (1870), 39 L. J. Ch. 245 ; Marconi'e WireteisH 
Telegraph Co. v. Newman, (1930) 2K. B. 292. 

6. Furze v, Shnrwood (1841), 2 Q. B. 388, Ooinp. V. Knapman (1910) 102 

L. T. 306, C. A. 

7. Cox V. Hickmau (1861), 30 L. J. O. P. 125. 
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4. A buys property at a sale by auction. The auctioneer 
is ail implied a8:ent of A for the purpose of si|?iiiner the contract 
of sale on his behalf, so as to satisfy tlie requirements of the 
\j(iW of Property Act, 19'25, S. 4, or of the Sale of Goods Act, 
LlS.JJ, S. 4,^ it being understood that the auctioneer has authority, 
in the ordinary course of business, to sign the contract on 
behalf of the highest bidder.2 Subsequently to the sale, 
ii buys certain unsold lots by private contract with 
the aiicbioneer. The auctioneer has no implied authority to sign 
^ he contract on B’s behalf.The implied authority to 
siLfii for the highest bidder can only be exercised at the time 
of the sab'', t, e., while tlie bidder is in the auction room, or so 
long afterwards as the signature can reasonably be hold to form 
part of the contract.^ 

5. A buys property at a sale by auction, and at the request 
of the auctioneer’s clerk, who is acting under the directions of 
the auctioneer, gives Ins name and address in a memorandum 
f>f the sale. The menioraiuliim is signed by a duly authorise<l 
.igeut of A within the meaning of the Liaw of Priqierty Act, 
192"). the eoiiiluct of A being such as lo show tliat he assented 
to the cl(‘rk’s signing his name on his behalf,^ The implied 
dutliority of the auctioneer to wsign on behalf of a purchaser 
does not, however, extend to the auctioneer’s clerk, and a pur¬ 
chaser is iio^ bound by tlie sigiiritiire of tli(‘ clerk, unless he 
indicates, by word or sign, that lie assents to the clerk’s signing 
ior liim.^' 

G. A bought goods at a sale by auction, the vendor liaviiig 
previously agreed witli him that the price of any goods he 
might buy .should be set off against a debt. Held, that the 
luctioncer though not aware of tlie previous agreement with the 
vcinior. had no authority to sign on A’s behalf a contract subject 
to a condition providing for payment in cash 

7. A is a mortgagor in possession. He i*^' an implied agent 
nf th(5 mortgagee to distrain for rent due under a lease granted 
prior to the mortgage.^ But a pledgee of an insurance policy 
has no implied authority, as such, to give, on behalf of the 
pledgor, a notice of almndoiiment to tlie underwriters.^ 

1 5<) niid 57 Vict. c. 71, S. 4 (1) ut the Act reiidt^ as IqHows: 

“A contraet for the siile of any goods of tho value of ten pounda or up- 
wfii'ds blmll Dot bo enforceable by action unleaa tho buyer shall accept part 
of the goods so sold, and actually iccoive the same, oi give soniothing in 
earnest to hiiid the contiRCl, or in pait jjayinenl, or unless some note or 
memorandum in writing of the contract be made and signed by the party to 
be charged or his agent in that behalf.” 

-i Kntmevfnon v. 2 Tannt. 38 ; White v. I*rortor (1811). 4 Taniit 209. But 

the auctioneer has no authority to sign a contract beanng a wrong date: Kan 
Praagh v. Kveridge, (1903) 1 Ch. 434. 

Meirn v. Carr (1856), 1 H. & N. 484. 

4 lieit V. Bafis (1897) 1 Ch. 663; Chaney v. Muclmv (1929) 1 Ch. 461. An anthoiity 
to sign separate eontracts for aeveial lots is not an authority to sign one oon- 
ti*act for all the lots: Bmxih v. Jlfotr Goitan, (1938) 3 A. £. R. 447. 

5. SimM T. Laudray, 2 Ch. 318; Bird BotUter (1833) 1 N ft M 313=38 

H. R. 285, 

Bell V. BallR, (1897) 1 Oh. 673; 

7. Bartlett v. Purnell (1B36), 5 L. J. K. B. 169=43 U. R. 484. 

Trent V. Hunt (1853) 9 Ex. 14; Snell v. P\nch (1863) 32 L. J. C. P. 117. 

Jurtfine v. I^athley (1063), 32 L. J. Q. B. 132. 
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8. Property is sold under a decree. The solicitor having 
the management of the sale is, in the conduct thereof, deemed 
to be the agent of all the parties to the suit, as between them 
and the purchaser.^ 

9. A was employed by B & Co, as their broker wlio sold 
goods, the property of his principals lying in the London Docks 
to C and drew a bill of exchange in his own name which was 
accepted by C and paid. A then became bankrupt and B & Co. 
discovering his position called upon 0 for payment. 0 refused 
to pay alleging a valid payment to A and bought trover for his 
goods against B & Co. It was found that B & Go. had allowed 
A on some other previous occasions, to draw bills in his own 
name without mention of them as his principals. It was held 
by the court on this finding that B. & Co. wore hound by the 
payment and the action will lay against them.^ 

10. At a meeting of the provisional directors of a propo¬ 
sed company it was resolved that the comijaTiy should he 
advertised and the secretary was directed to take the necessary 
steps for that purpose. The secretary employed au advertising 
agent and upon being asked on what authority he was acting, 
showed the agent, the prospectus and resolution. Held, that 
the jury were justified in finding the directors who were parties 
to the resolution liable for the expenses of the advertising 
agent, on the ground that they had held out the secretary as 
having authority to pledge their credit, therefore, though they 
had allowed their names to oppear as provisional diii‘etors on 
the faith of a promise by the secretary to find all the prelimi¬ 
nary expeiises.3 Where a promoter of a company has taken 
an active part in the promotion it is a question of fact whether 
he thereby held himself out as having authorised his credit to 
be pledged for expenses eonneeted therewith and if so, whether 
the expenses were incurred in the faith of such holding out.^ 
But the mere fact, that a person is a promoter is not of itself 
evidence of his having authorised, or hold himstdf out as hav¬ 
ing authorised, his credit to he pledged.^ 

The promoters of a coiniiany are not as such, implied 
agents to idedge the credit, or receive moiu^y on behalf of each 
other, in connection with the promotion of tJie ciimpaiiy. Nor 
are the officers of a proposed company, as such, imiilied agents 
of the promoters thereof.*^ 

11. Tlie owner of certain goods permits A, who in the 
ordinary course of his business is accustomed to sell that class 
of goods, to have possession of the goods or of the documents 

1. DaUuy v. PuUen, (1830), 1 Russ & M. 296=30 11. R. 123 

2. Tnufiend V. Inyhs HoH. N. P. 278, 

3 Maddick MarahnN, [1864], 17 C. B. [N. S.] 829. Ex. Ch; Piieij v. Puchnyton 

118671 L. R. 2C P. 536. 

4. Lake v. Aryyll [1844] 6. Q. B. 477; v. Aryyll llH44| 13 L. J. C. P. 96; 

Btahy V. fdacauley [1849], 13 Q. B. 815; WilHamft V. JUyoti, [JH48], 2 Ex. 201; 

Brtyht v. Hutton [1852], 3 H. L. C. 341; Higyina Hopkins, [1S481 3 Ex. 163. 

5. Harris v. CoUh (1850) 2 H. L. C. 647; Hriyhf v. Ilatlon, supra; Hutton v. 

Thompson 11851], 3 H. L. C. 161; Purhidy^ \. Moi ris [1865], 34 L. J. Ex. 131. 

Wyld V. Hopkins [1846], 15 M. & W. 517; Barker v. Stead [1847], 3 0. B, 946; 

Bailey v. Hacm/dey, supra; Williams Piyoit, snpiu. 

6. Burnside v. JJayrell [1849], 3 Ex. 224=77 H. R 612. 
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of title thereto. A eells the M^ods to a person, who buys them in. 
the belief that he has authority to sell. The owner is bound by 
the sale, independently of the Factors Acts, though he did not 
in fact authorise A to sell the goods.* 

A and B permitted their names to appear on a programme 
as stewards of a fete, G’s name appearing thereon as general 
manager. A and B took an active part in the conduct of the fete. 
Held that they were liable on orders given by 0 for rents, etc ^ 
]3- A had for some years managed a shop l^elonging to B 
and ordered goods in B’s name for C, and B had duly paid for 
them. A absconded, called on G and bought goods in B’s name, 
and took them away. Hold, that B was liable for the price of 
the goods.® 

14. A ship is chartered, and it is agreed by the charter- 
party that the master, who is appointed by the owners, shall 
sign bills of lading os the agent of the charterers only. The 
owners are liable on a bill of lading signed by the master, to 
a person who ships goods without notice of the charterparty.^ 
So, the owners are liable in such a case foi necessaries supplied 
on the master's orders by persons having no notice of the 
charterparty.^* 

15. A coachman iii livery entered into a contract for the 
hire of horses, the person from whom he hired them giving 
credit to the master. The coachman had, in fact, agreed with 
the master to pay for the hire of the horses, but the person 
Iroin whom* they were hired had no notice of the agreement. 
Held, that the master was liable on the contract 

16. A, a stockbroker, emplo^^ed B, a clerk, to whom he 
allowed a commission on orders obtained by him and accepted 
l>y A. B was not aiitliori.sod to accept orde^rs on A’s behalf. 
On three occasions C gave orders to B, which were passed on 
to A, and executed by him, A sending contract notes to C. 
G made payment in respect of the first two orders by cheques 
payable to A’s onler, and in respect of the third order by a 
< hoque payable to B’s order. The cheques were delivered to B, 
and passed on to A, who duly credited C. Subsequently, 
G gave orders to B wlm did not transmit them to A, but made 
out bought notes on which he forge<l A’s signature, and handed 
Tliem to C. C gave cheques in payment to B, who misapplied 
t^liem. It was held that there was no evidence that A had 
held out B as authorised to accept orders on his behalf, and that 
A was under no liability in respect of the orders subsequent 
to the first three.'^ 

1. J**ckerin^ v, Buhk [18121, 15 East 38; Differ v. Pearson 11824]. 4 D. & R. 648 *, 
Henderson v. muiaws [1095], 1 Q. B. 521. 

2 Pihtt V. Craze. [1B8BJ, 52 J. P. 311, 

3 5ifmmerff v. Sotomon, 11857], 90 L. J. Q. B. 301. 

4 Manchester Trwtt v. Furness (18R5) 2 Q B. 509 ; Sandeman Y. Snirr (1666) 
L. B. 2 Q, B. 86 ; Paumwoll Mnnufactur v. Fut-nesSy (1893) A. C. B. 

•> The threat Eastern (1668), L. B. 2 Afi. 88 : Frost v. Oliver 11853), 1 O. L. R. 
1003. 

0 htmell V. Sampayo (1824), 1 C. & P. 254 ; Precious v. Abel U796), 1 Esp. 350 ; 
Maunder v. Conyers (1817), 2 Stark 281 ; Wriyht v, &lyn^ (1902) 1 K. B. 745. 
Spooner Y. Broitminy, (1898) 1 Q. B. 528. 
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17. A oroawioually enipJoye<l B to purchase groods from C, 
and (July recognised such purchases. Subsequently, B pur- 
chase3(l goods from 0 for his own use, C believing him to bo 
buying on l)ehalf of A, and giving credit to A. Held, that it 
was a question of fact whether A had, by his conduct, held out 
B as his agent to pnrtdiase the goods, and that if he had done 
so, he was liable to C' for the priced 

IH. A represented to a company tliat B was an applicant 
tor a certain iiumbfn- of shares, and the (‘ompany allotterJ them 
to B. Sul)sefjueiitly, B, at A's reqmsst, signerl an application 
for the shares and sent it to A, who receiver! the letter of allot¬ 
ment, and paid the allotment Tuoney. B never received any 
notice of tht‘ allotinont, and the dividends on Ihe shares wert‘ 
paid to A. Held, that B liad liehl owi A as his agent trj accept 
I lie shares oji liis behalf, and was IhendVirr* liable as a c-ont ri- 
hutory in thr^ winding-U)) of the eompany.*“ 

li). A signs an underwriting agreement pui'porting to 
give B authority to apply for share's in a company iji A's naim' 
and on his behalf am I hands it to an ag<ait of the promoters, 
with a letter stating that tlte agrf'ement was signed, and is 
only to liohl good, on r ertain r'onditions. Tlie agreement is 
d(div(M’( 5 d to B, who a])plies for tln' shart' and they are duly 
allotted to A. neitlu'i* nor the r'onipauy havdiig any notict* of 
llie ieltei’ or coinlitions. A is hound as a sharfdiolder, though 
tlie roudhions werr* not eompliorl with.*^ 

20. A was ill l-i’s eounting-house, apparently entrust('iJ 
with the conduct of B^s business. Held, that a payment to 
A on IVs account opm-ated as a payment to B. although A was 
not, in fact, employed liy B.** 

21. A, ill gofal faitli, deals with persons acting as 
rlireetors of a company, believing them to be duly authorised. 
Tlie (’omr^aiiy is bouiifl by tlieir acts as diieetors. within tlic 
scoiie of the aj‘ticles of association though they havr' not, in fact, 
even projicrly ajipointed.^ 

22. l^lic dirc'ctors of a company hold out to tlic world 
that A is the agent of tin' eompaiiy for a particular purpose. 
The company is bound by A’s ac'ts, within the scope of such 
countenaiic'cd Hgemcy, done to the knowledge of the dii-ectors, 
though A is not a duly appointed agent of the company 

2.‘h A mombei- of the managing committee of a club orders 
wino for the cluh, the committee having no authoj’ity to deal 
on credit. The other membems of the committee arc not liable 
for the price of the wine, unless they authorised the contracjt.'' 
The only persons liable for goods .sujjplit'd to a member’s club 

1. Totitf V. Ifohinkitn (1825), 1 Ky. & M. 217 ; (Ji/rntni Hahinnon (1825), 1 lly. & M. 
22|j ; Truetftan v. hotter [1840], 11 A. A E, 589 ; hletrellyn v. WhM'kn orih 
L18451. 14 U J. Ex. 329 ; Pref^coH v. /’C/tm, 11832], 1 L. J. V. V. 145 ; Hat reir 
i. hJrrhie |1907j 2 Ir. K. 4(12, C. A. 

2. Ijfritu'h rnnf (187(1), L- B. ,5 Ch. 489. 

3. Ka\ />. J/ttrrifittn, JVr lienttetf |1893j, CU Ij. T. 21(4, C, A. 

4. liiurett V. Hettrv [1828], Moo A M. 200^31 11. It 730. 

5. Mahontf v. fCaxi Tfoh/foni Mtninq ('o. flS?.")] L. K. 7 IL L. 8(!9 ; He Coutttu 

Life r'fi. 11870 ]'Li. Jl. 5 Oh.‘289=39 h. J. l^h. 471. 

0. H'V/.vom V. ICcKf llnrilepoot Jfttrbour, eir. i'u. [10641, '’^4 Heav. 187. 

7. ToiU V Kmh/ |1H4J ]. 7 M. & W. 427—50 II. 11. 748. 
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an-' those by whom, or by whose authority* the goods are ordered, 
and the more fact that a person is a member of the managing 
committee is not of itself evidence of authority to pledge his 
credits 

24. A wife gave orders for furniture to be supplied anti 
work to be done at the house where she resided with her hus¬ 
band, the husband being present giving directions as to the 
woik, ide ITeld, that the husband was liable on the orders, and 
it hdd l)een agreed between them that she should pay for the 
tunii'iire and work, the plairitiiF having liad no notice of such 
p»’oliihil.ioii or agrec^ment.^ So, where a wife ordered goods 
in lier husband’s name, to bt‘. sent to the house of a third x^erson, 
ninJ the husband paid for the goods, that was held to be sutli- 
<‘i(Mit evidmice to justify a jury in finding that she had authority 
to pledge his credit on a subsequent occssion for goods to 
seiit to the same house. 

25. A, the tenant and licensee of a public liouse, agreed 
witli B and the owners of a public house that B should become 
tenant in place of A, but the licence was not transferred to E 
and A’s name remained painted over the doorway. C, not 
Knowing that A was a licensee supplied goods at the public 
house to B, and afterwards disf^overed that A was the licensee 
and sued him for the price of the goods. Ibeld, that the agrec- 
tneiit that B should occupy a position as tenant which could 
only he lawfully occupied by A did not make B the agent of A 
in relation to C; and that there was no estoppel in the matter 
between A and C, because, whatever miHrex>resentatioji had ht^en 
made, they had not reached C nor caused him to act to lii.s 
del riinmit.** 

20. Where a person has been acting as manager of a 
ronipany tor a long period and has been transacting all the 
I nisi ness of the company as such manager, incluiling the aec-ept- 
aiK (‘ and emlorsing ()f the bills of extdiange of the value of 
several lacs of rupees, this fact alone is sufficient to establi.sli 
that he had the proper authority of the y)artners to act as the 
manager oT the company and so bind it as such.-'’ 

27. The goods in suit were ordered by one R an iiidepen- 
d(‘iit contractor, but it was the District Kngiiiof'r who correspoii- 
di tl wit h the firm witli resyjeet to the order. The goods wi^re 
des|j,itrhc(l to the District Engineer and were apparently recei- 

hv him or some body on his behalf. The goods wei*e 
uf ilised for the ('oiistruction of a building with which the Dis- 
t ru t Boanl liad no connection. It apyieared that previously 
eomls had been suf)x)li(‘d to the District Board through the 
Ihstnct Engineer. HeliJ, that the Di.strict Engineer had not 
»‘<uiTj'acted on behalf of the District Boanl, that there was no 

I V [18871, 3 T L. IX. 246 ; v [18871, 3 T. L. K 

T72, V A ; v. Finch [IHOll, 2 F. & F. 447 ; v. llS92|, 

9 T. L. It, 73. See alsi> LcrsceffeJ* v. fiuthhun ri94.9j, 3.’j T. L. B. 347 (Command-' 
mf? Clfficer nut liable for price o( ^oods ordered by ineea secretary). 

^ JttUif run [ 1884 ], 1 O. & E. 239. 

^ Filmcr V. Li^nn 11835], 4 N. & M. 559. 

*1 MficfUthetien Ltd. V- Harrison 11924], 93 L. J. K. B. 811. 

• Funftth f^ti-opsrativf dank. Ltd. Muhatnmttd Yusufs A. I. U 1939 Lali. 225. 
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holding out to H, and, a suit to realise the price of g-oods was 
pot maintainable agaiust the District Boards 

28, The plaintiff* took a contract from the Military Autho¬ 
rities for the supply of mutton. He deposited acconling to the 
rules a certain sum of money in one of the banks specified in 
the contract and obtained a receipt. Subsequently the Bank 
became insolvent and the plaintiff sued the military authorities 
represented by the Secretary of State for recovery of the amount 
over and abov^e that rateably obtained by the Bank. Held, that 
the Bank was under these circumstances the agent of the defen¬ 
dants and that the latter was liable for the amount claimed iii 
their capacity as principals.^ 

29. Agency need not be created ex^pressly by any written 
document and can be inferred from the circ'umstauces and the 
conduct of the parties, Where a person was employed to invest 
money on another\s behalf and to represent the latter in deal¬ 
ings with debtors and the later coiidnot showed that the person 
employed entered into transactions on behalf of the employer, 
held, that the relationship between llie parties was one of 
agency ^ 

The clerk in a hank in cliarge of savings bank acco¬ 
unts, through wliuni alone money could be withdrawn, and who 
alone cculd report to the oiHcial concerned what a i>ftrticulaT 
depositor desirous of withdrawing money has to his credit 
money in axc(‘ss of what he desires to withdraw, so far as he 
acts within tlie s(‘Ope of his authority, is aii agent of the hurik.-^ 
dl. Circumstances may arise in which a person who enters 
into a contract of sale as agent, for example, as agent for an 
uiidisoloset] principal, may he deemed to be either a principal 
or an agemt r/.s- a rj.'? other party to the eontract of sale, but in 
the eye of the law he eannot be rt^gardcMl as tilling at the same 
time both capacities. In effec*ting th(' (‘ontrac't of sale, he must 
needs have acbnl (dther as a principal, or as an agent. Tlie 
agreement b<’tween a commission agent and tlie party for whom 
he is acting may, at the outset, be that betwefm a principal 
and his agent, and so long as the contract remains executory 
the relationship of principal and agent may subsist between the 
parties. Such a broker may possess a right in certain circum¬ 
stances to stop the goods in transit. But after the contract ef 
purcdiase has been effected the relationship of the parties quoad 
the contract of sale ceases to be that of the principal and agent, 
and ripens into that of vendor and purchaser, though it may be 
necessary to refer to some other agreement; for example to 
ascertain the terms and conditions of the contract of sale, it may 
be different to ascertain whether in any particular case the 
relationship between the parties is that of principal and agent 
or of vendor and vendee, but inevitably it must be either the 
one or the other.^ 

1. Jei>Rop. (t’ Co., lAd, V. Diutrici Board of Monghyr, 1931 Cftl. 423—50 Cal. 
7“132 I. C. 907. 

2. Uari Singh V. Sfcretary of Sfaf^ fot IndUi in Council^ 1931 Lah. 649=133 
I. C. 881.' 

3. Khah {'hand V. Chtitavnial, A, I. K. 1931 All. 372=132 I. C. 43. 

4 fivnarey /itrnk*, Ltd. v, Rtini Cnntadf 1930 All. 573=124 I. CJ. 100. 

fi. Mar/f'otl d V. Iffut ,t^ tV , 1925 Cal. 109=H7 I O. 218 
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32. As regards partners, the rule of English law is that 
everyone who, by wofcIkS spoken or written, or by conduct, 
represents himself, or who knowingly sutfers liiinsolf to be 
represented, aS a partner in a particular tinn, is liable as a part- 
iier to anyone who has on the faith of any such representation 
given credit to the firori, whether the representation has or has 
not been made or communioatod to the person so giving credit 
(ly, or with the knowledge of, the apparent partner making the 
representation or sufferiiig it to be made. Provided that where 
,jtrer a partner’s death the partnership business is continued 
111 the old firm’s name, the euntinued use of that name or of the 
deceased partner’s name as part thereof (ioes not of itself make 
Jiis executoj-s, or administrators, estate, or eff*ects, liable for any 
partnership deL)*^s (uontracted after Jiis death.i 

Neither the committee of management nor servants uf a 
club are as such, deemed to be held out by the members of the 
club as having authority to ph'dge the personal credit of the 
members.^ 

The person relying on agency by estoppel must show that Gonprul. 
he iis led into the belief of ageney in good faith from the 
previous dealings or representations. When at the time of 
dealings with him he was unaware of such previous dealings or 
rt'presentations, this pleti is iml available to him.'* .'\s estoi)pel 
is always a mattm' personal \o the individual ^vilo assorts it, he 
iiinsi show that lie was misled by the apfieurances relied upon^ 
ami not only that he had leasoiuilile cause to believe that the 
authority existed, and mere belief without cause or belief on 
the face of facts which should have put him on his guard is not 
enough.The elements necessary to establish putative or 
apparent i^ency /. e. agency by estoppel, are acts justifying 
belief in the agency and reliance thereon by th(‘ other eonsis- 
iontly with ordinary care and priiileiu*e.^> Ostensible agency 
cannot be .shown by facts of which tin* party attvompting to 
estabJi.sli it had no knowledge.'^ 

The general rule apjiHeable to all such cases is that when¬ 
ever a person has held out another as his agent authorised to 
act for him in a given capacity, or has knowingly and without 
di.ssent permitted such other to act as his agent in that capacity, 

"p where his habits or course of dealings have been such as to 

1. Howstoail, p. 18; Hoc t)i(‘ Ifidinii Partiiorhhjp Art 1932 and notOH ini 28 to 

and under thi heading “Implied authonfy ol partneiB.” 

Ibid, p. 19 eitiiig FWmiing v Hertitr, 6. L, J. Ex. 43; v. Pirrpetuaf 

Tf'iMtee Co,, (li)03l A.‘C, 139 ; CorkfrrI? v. Auronipte 28 L. J. (J. P. 1 B4 ; 

Lnchmtbf v. Atthfon L1H62J, 2 F. & F. 705, 

•t V. Tugior, 8. L. J. Q. H, 262 [O, R.); S(*o also Ifot/urth V. Wfierleif, 32 Lt. T, 

HOO; OUelf v. Curimtek, 19 Q. h. D. 223; Leonard V. \htfhffrH, 1 B L. t! 89 [O. S.]; 

LhUpoi V. Stock, 2 F & F. 180 wliere a single instance nl previous dealing 
WHS held not sufticient to evidence general authority; Harher v. (iinrelf, 8 Esp. 

80; Morris v. TiethelL 21 L. T. 330; Sec also Meahein, 8. 724, 

4. IjfwiH V. Brown, 39 Tex Civ. App. 139; First Naiionn} Bank V, Farmers etc,. 

Bank, 56 Nob. 149; Katiar, p. 68. 

v. BHckert, 102 Wis. 50; Ladd v. Grand Isle, 67 Vt. 172. 

Dnnaseck v. Klnok, 113 Wis. 336; Me Dermott v. Jarkson, 97 Wis. 64 on App. 

102 Wifl. 419. 

^ Rod^prs V. Perknam, 120 Cali. 238 fAm.]; Harri*i v. .SVrn Diego, etc. Co., 87 Cali 
526 [Am.J; Soe Katiar, p. 68. 
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reasonably warrent the presumption that such other was his 
ag-ent authorise'^ to art in that capacity whether it be in a single 
transact ion or on a scries of transactions his authority to such 
other to act for him in tlull capacity will conclusively pre- 
Mumerl to have been given, so far as it may be necessary to 
protect the rights of third persons who have relied tliereon in 
good faitli and in the exercise of reasonable prudence; and he 
will not 1)0 permitted to deny that such other was his agent 
authorised to do the act he assumed to do, provided that such 
act was within tht* real or apparent scope, of the presumed 
authority.* The rule also extends to actions on torts based upon 
ar-ts done in I'eliaiici' upon the holding oiit.‘^ 

Such antfiority is not ilcpcMident upon proof of a conscious 
intention to confer it. The intention of the fiarties, it is Inus 
must control, but that intention is to be gathered from what 
was actually done or agreed by the parties, and not from what 
they may have privately meant or supposed they meant. 
Agency or not is a question of law to he determined by the 
relation of the i)arti('s as they in fact exist under their agree- 
UH‘uts or acts. If relations exist which will constitute an agency, 
it will he ail agency whether th(‘ partic‘s understood it to he so 
or not. Tlu*ir private inleiitioji will not atfc(‘t it.3 A land¬ 
owner who signs a contract for the sale of land, without reading' 
it, when brought to him by his agent for signatnn\ is hound 
by j)0WLMs therein coiiferrcMl upon the purchast^r.'* 

It is of the (‘sseiice of an authority eieated l)y'‘holding out” 
that the other party to Ihe contract by reason of such “holding 
out” should have been induced to enter into the contract. 

Except in the cases of necessity whieh will be dealt with 
hereafter, no authority results merely from the relationship and 
a relation like any other stranger requires appointment and 
authorization to constitut(* him an agent ^ A sou has no 
authority as such to leml his fatliei’s property and there is no 
presumption that simh authority has been given to a son. It 
may he shown that authoiity to lend tools arid the like* has been 
given to a son expressly, or such an antliorit> may h(^ inferred 
from the* conduct of the father teiiditig to show that he 
reposed such confidence and entrusted such discM'etion to the 
son, as by showing that on other oceasions the son had lent tin* 
father’s property of a similar kind and the father, upon the 
facts coming to his knowledge, approved what he had done, 
hut without such proof the sou stands in tin* same position as 
a stranger.'^ So a minor son living at home i.s not presunied 
to he the father’s agent in hiring a tutor during vacations.« 
Where a son has pairl out Ids father’s money for an unauthoriseil 
purpose, e. g. for the purpose of pipes and tobaeco, the father 

1. Seo Met‘hom, S 24fi mid il)<‘ niithoritJ(*s cited lliercin; Kutim ]>. 

!<{. Ifanfirm v. Saet/e/ (^oopei Co., r>2 Jj. H. A 129 

3. <'o. \ iiilf, 2 L. K. A 405 

4. V. Lodqr, 112 Mich, 635. 

,5. K. S. H M. i'hdtni Firm v. J T K.l* L S I* f'hriHnr 19.34 Kaiip (li — 

151 1. r. HOI 

6. See Mechoni Sb. 1.56, 157 161, 167 and 169 and ihe authorities cited theiiMii * 
Hatiar, p. 71. 

7. JohH'^on \. Sione, 77 Ain. Dec 706 

8. Fearurk v Lininn, 22 11. I .328 
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on tendering back the article can recover tl\e money and a 
tender and demand by his wife on his behalf is sufficient.* So 
also money entrusted to a minor son for specific purpose 
and applied by him without the father’s consent for com¬ 
pounding a crime committed by him may be recovered by the 
father.^ But the right of a cdiild to use property devoted to the 
pnrpoM's’ of the family in the usual and ordinary way may 
Im* implieil. So wlien the child invites another to participate 
in that use. as, for example, to drive the father’s horses in 
( oiiipauy wiHi tlie child upon an occasion when the child might 
pnM>crly use tluun the person so driving cannot be treated by 
the tatlnu' as w’^rong doer.-* Where ths parent’s horse is ridden 
hv the sun with tin' parent’s authority it would seem to bf* an 
inference of law, or an incident of sucli authority or loan, that 
the son might assent to anything respecting tlu^ horse which 
in iu)inmoJi prudence would be necessary for his exiHtenei‘ 
or pi eservation,^ Where it was showui that a son had for years 
hiMOi signing his fatlier’s name to Viis own notes to the knowiedge 
(d ihc father who took no steps to prevent it, and gave no 
notice that it was unauthorised, the son’s authority to so bind 
iln* father was presumed.^ Bo where a son had been, in his 
lather’s knowledge, in the habit of attending his father’s store 
and there vselling goods, taking orders, receiving payment for 
the goods sold and ordering goods from wholesale houses, 

1 lu* authority of the son to bind the lather by a purchase of 
goods was inlerred although the son approj)riated the gootls 
''O purchased to his own use.** Also, where a son, acting for 
his father in procuring a mortgage, took upon himself with 
his fathers consent the whole negotiation, examined title, 
<itttended to th(‘ (‘xeoutioii of tin* papers, received the money 
trom his father and deliver(‘d it to the mortgagor and in short 
di»l everything there was for an ag(*iit to do in the matter, 
uni as much as any agent could have doin* in a similar nego- 
indion, he was conclusively presumed to have been the agent 
'»! ills father in the transaction.'^ 

So also a parent as such, whether father or mother, is not 
jjf'r an agent ef ths child to bind him or his estate, whether 
tile- (diild be infant or adult.** When the child is an infant, tin* 
parent as such has no greater authority tlian as a natural 
guanlian. When he is adult he may appoint his parent an 
tgi*nt as he can do in the case of any other person.** 

All the rules stated above apply to,the relation of husband 
^tiid wile. Neither the husband nor the wife has, by virtue of 
MU* marriage alone, any implied p<)W(*r to act as an agent of 

• \. 12 Am. 19r> 

- liiiinfirntt \. Hoff, 14 N H. :i67 

Ih nnt'ff V. GifMte, 74 Am Doo. 774. 
j H V. Kti</tnan, 1 Over [Teiiu f 19. 

* v Of/fefrf^e, 39 (ia 5Bfi ; soo also Ilrowti v, Jh'toarJt, 2H Ga. 48C. 

I hHt'itff V Anderstm, 88 111. 1157 ; Khnrt State, 3(1 Tex. 524 ; Bee also 
V. Vince, 2 Star**, 3(5H. 

^ l^futteHon V. nhtekiner, 46 Midi. 393 ; Ihirfee v. SeaW, 139 Call. 603 fAin.] ; floe 

also tU>nfer \. Tiiish, ,35 Mmr. 294. 

Mfchoiu, S. 157 «ii(i aothontieb eiteil thoriMii. 

Ihifi. 


UuHbaud 
tiiul wife. 
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tlie other. This power must be conferred expressly or by 
implication in the same way as in the case of strangren-' 

Where a husband and wife live togrether, the mere fact of 
cohabitation raises a presumption that she has authority to 
pledge his credit for necessaries suitable to the style in which 
they live ; but there is no presumption of authority to borrow 
money in his name, even for the purpose of purchasing 
necessaries for the price of which be would have been liable if 
they ha<l been bought on his credit .2 

The presumption of authority arising from co-habitation 
may be rebutted by proof :— 

(a) that she had not in fact authority to pledge his credit; or 

(b) that she was already adequately provided with neces¬ 
saries, or that her husbnnd had maile her a sufficient or 
agreed allowance therefor. 

It is now settled in England that “the question whether 
a wife has authority to pledge her husband’s credit is to be 
treated as one of fact, upon the circumstaiiees of each parti¬ 
cular case, whatever may be the presumption arising from any 
particular state of circumstances.”^ Tlie presumption of 
authority arising from cohabitation is confined to necessaries 
suitable to the style in which the husband chooses to live.^ 
If the wife orders things which are not suitable to his style of 
li\ing, ®or are of an extravagant nature, or are excessive in 
extent,there is no presumption of authority, and the husband 
is not liable, unless it is proved that ho has expressly authorised 
her, or held her out as having authority, to give the orders, 
or that he has ratified the transactions. The question whether 
the things are suitable necessaries is a question of fact ; and 
the burden of proof lies on the person supplying thorn, 
except ill the case of such things as wearing apparel delivered 
at the joint residence, which arc presuinod to be necessaries 
until the contrary is shown.^ Tha iiiero fact that the wife has 
a separate income is not siiffiinent to rebut the prt'sumption of 
authority.Thus, a person dealing with a wife and seeking 
to charge her husband must show either lliat the vyife is living 
with her husband and managing tlio houseliold atFairs, in which 
case an implied agency to buy ncce.ssaries is prosumethia qj- 
must show rh^ existence of such a stat»^ of things as would 
warrant her in living apart from her husband and claiming 
support oj‘ raaiiitenauco, when, of course, the law would give 
her an implied authority to bind him fm necessarict^ supplied to 

1 Mochtin, Sb. 161 and lfl7 Rrid aatliontieh ..•inuJ theroin , Katiai, p. 73. 

2. llowstead, Artude 12, p. 24 and tho authunhes citort therein. 

3. p 25 and the Authorities eited therein. 

4. \ Mellon 6 A. C. 24, 31, eited in Rofnnson v. 34 A. L. J. 50 

5. rhilhpMtm A. Unifier, LlS^Ol, 40 U ,T. C. P. 14. 

R. Harr%»fin v. Grady, (lfl65j, 13 L T. 369 ; Monfaqw v. Benedict, [1625], 5 
D. & U. 532 ; AfA'/wv v. Cw'^rood [1837], 7 C & P. 756. 

7. Behenham V. Mellon, [1080], 50 L. J. Q. B- 1^5 *, Tjane v. Irontnonqer [1044], 
14 li. J. Ex, 35 ; freestone v. Butcher [1040], 9 O. & P. 643, 

H. Jetfs}n 4 ry v. yewhold [1857], 26 U J. Ex. 247 ; Chfford V. I^ton [1827], 

3 C. & P. 16. 

9 Seymour v. Ktngseofe [1922], 38 T. L. B. ,586 ; Callot v. Nash [1923], 39 
T. L. R. 292. 

lO. Not oonola;anvely : Uebef\ham Mellon [1800] 6 App Cas. 24. 
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her during «uch separation in the event of his not providing her 
with maintenance^ 

Even in the case of suitable iiecossaries, the ])resumption 
of aulhority may be rebutted by proof that slio h^d no authority. 
The question whether the wife acted as her husband’s agent, 
uiid with his authority, in any particular transaction, is a ques¬ 
tion of fact2 and the proper question to leave to jury is wlietlier 
the things were supplied to his credit and with autliority, not 
merely whether they were suitable necessaries.^ If she did not 
iiitcTui to pledge hi.s credit, but contracted on her own helialM 
or if, though she intended to pledge his credit, he had in fact 
forindden her to do so,^ he is not liable, even if the person who 
supplied the necessaries had been revoked,6 unless the husband 
had invested her with an appearance of authority, or had done 
honie ae.t heading the plaintiff to suppose that she had his autho¬ 
rity to order tliem.^ But if a husband, by words or conduct, 
holds liis wife out as having authority, he is liable to any person 
(iealing with her (Jii the faith of sneh holding out, notwithstan¬ 
ding a revocation of her authority, and though he had ex- 
pre.ssly forbidden her to pledge his credit, unless such person 
liad actual notice of the revocation or prohibition.'^ 

The liability of a husband for his wife’s debts depends on 
the principles of agency, and he can only be liable when it is 
shown that he has expressly or impliedly sanctioned what the 
wife lias done.® As already noticed, a husband is not liable for 
ihe debt contracted under his express authority or under circum¬ 
stances of such pressing necessity that his autliority may be 
implied. A wife, therefore, is not justified in borrowing money 
to pay a debt due by her husband anil liis brother for meeting 
the expenses of cultivation nor can she pledge the husband’s 
credit fora joint loan taken by liis brothers in which his liability 
would extend to the whole debt.® No agency on the wife’s part 
lor her husband was established where the husband and wife 
always lived together, the wife had an allowance to meet the 
liousoliold expenditure and her personal expenses and the money 
hud been borrowed without the husband’s knowledge and not 
to meet any emergent need but to pay off previous debts and 
had been raised by successive borrowings over a considerable 
period, the debt having increased by high rates of interest. 

1 Vit'nsvami v. Appasvami^ (18G3) 1 M. U. STo. The authority of iiecphsity, 
where it exists, is altogether independent of contraot. See also Girdhari v. 
Crmvford, (1883) 9 All. 147, 155.; Kannhi Bam v- B, 1920 Lah. 18= 

116 I, G. 618, English couple. 

Ijitne V. fIronmonger (1844), 13 M. & W, 368; b’reeatane v. Hufrhej', (1840), 9 V. 

& P. 643, 

3. Beid V. TeaJefe (1853), 13 C. B. 627; Shoolbred v. Baker (1867), 16 L. T. 359, 

4. Breesfone v. Butcher (1840), 9. O. & P. 643. 

5- Jolly V. Rees (1864), 33 L. J. C. P. 177 ; Dehenham v. Mellon^ supra; Mohammad 
Sultan HaJiib v. Horace Robinson^ T. L. E. 30 Mad. 543; Morel Bros, tf- Co. v. 
l^estmarelaud (1903) 1 K. B. €4. 

*1 Jolly V. Rees {X8H4:), 33 L. J. G. P. 177; Dehenham y, Mellon (1880). 50 L. J. 
Q- B. 155. 

Jeiley V. Hill 1 C. A E. 239; v. Lynn (1835), 4 N. & M. 559; 

Dehenham v. Mellon supra, 

8* Girdhari v. Crauford, 9 All 147 (F, B. ) 

**• Busi V. Mahadco I^asady 3 All. 122-case of a Hindu husband. 
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In Mahmmad S%dtan Sahib v. Horam Mohinmn 
been held that a European husband is not liable for the price 
of goods supplied to his wife, where the husband was remitting 
to her sums amply sufficient for her maintenance and bad ex¬ 
pressly forbidden his wife to pledge his credit, and, further, the 
wife kept a boarding-school and was in receipt of payment made 
by the parents of children boarding with her. 

Much the same principles apply to Hindus. A Hindu wife 
living separate from her husband because of his marriage with 
a second wife has no implied authority to borrow money fur her 
support, as the second marriage does not justify separation-^ 

But when a woman governed by the provisions of the 
Married Women’s Property Act, 1874, has separate property of 
her own,3 the presumption would be that she was not pledging 
her husband’s credit. A European wife subject to the last men¬ 
tioned Act carried on the business of a milliner, and the husband 
had no concern in it; it was held that he was not liable for debts 
contracted by the wife in the management of that business.^ But, 
whatever be the law to which the parties are subject, it is clear 
that there can be no presumption of agency where moneys are 
borrowed by a woman in her own right as heir to her husband 
under the belief that the husband is dead. In such a case the 
lender must be taken to have dealt with the woman in her own 
right, and not looking in any way to the husband as responsible 
for the debt.”-^ 

Where a wife, who is living with her husband, has the 
management of the household, she is his general agent in all 
household matters, and has implied authority to pledge his 
credit for all such things as are necessary in the ordinary course 
of such management, and are usually bought on credit.^ 

Every act done by a wito within the scope of her implied 
authority as manager of hi.s household binds the husband, unless 
she has in fact no authority to do the particular act, aiid the 
person dealing with her hast at the time of the transaction, 
notice that she is exceeding her actual authority.'^ 

In Ruddoclc v. Marsh^^ the wife of a labourer ordered 
provisions for the house. The husband was held liable for the 
price, though he had supplied his wife with sufficient money to 
keep the house, the person supplying the goods having had no 
notice of that fact. In Holt v. Brien,^ a husband, during tempo¬ 
rary absence from home, made his wife a sufficient allowance 
for herself and the family. A tradesman supplied her with 
goods on credit, knowing that the husband had made her the 

1. (1907) 30 Mad. 043 

2. Soe Vii'mwami v. Appaswawt, (1S63) 1 M. U. C 375; ^iathnbhm v Jat'hei- (1076) 

1 Born. 121, 122. 

3. Soe notes on page 63. 

4. AUumuddy v. Braham (1678), 4 Cal. 140. 

6, Ptui V. Mahadeo Ffuaad, (1680) 8 All 122. 

6. Bowstead, Article 13, p. 26 eiting JUmmett v Norton (1838), 8 C. A P. 506; 

Phillipiton y, Jiayter (1670). 40 L. J. 0. P. 14; See also Kamhi Bam v. B. Nisbeii 

1929 Lah. 18—116 I. 0. 618 and Viraavam% v. Appnovami^ 1 M. H. C. 375 

7. Ibid 

B. [1657], 1 H. a N 601 Bnt see Mm el v. Wefdmoreland, [1904] A. C. 11. 

4 B. a A. 262. 
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allowancje. Held, that the husband ^as not liable for the price 
of the goods. 

The implied authority of a wife as house-keeper is, however, 
confined io domestic necessaries suitable to the style in which 
the husband lives, and it does not extend to articles of luxury.^ 
The onus of proof that goods supplied on her orders are suitable 
necessaries lies on the persons supplying them.* 

A wife has an implied authority to pledge the credit of her 
husband for necessaries and this implied authority is not taken 
away or diminished by reason of her husband’s insanity. Such 
authority is, however, limited to necessaries. She has no power 
to acknowledge a debt due from her husband.* 

Under the English law it has been held that where husband 
and wife are separated by mutual consent, and there is an 
agreement between them as to her maintenance, she has no 
implied authority to pledge his credit so long as he duly 
complies with the terms of the agreement, whether she is ade¬ 
quately provided for or not ; but if the terms of the agoemeni 
he not duly complied with by the husband, then she has implied 
authority to pledge his credit for necessaries suitable to her 
station in life.^ And where husband and wife are separated 
by mutual consent, and there is no agreement between them as 
to her maintenance she has implied authority to pledge his 
i redit for iieces|arie8 suitable to her station in life, unless she 
Jias adequate separate means, or is provided with an adequate 
allowance, either by her husband or some other person.^ 
Where the wife is permitted to have the custody of the children, 
uecc.ssaries for them are deemed to be necessaries for her.*^ 

In Biffin v. Bignell,^ the court of Exchequer laid down that, 
where a husband consents to a separation on condition that his 
wife shall accept a certain allowance, she has no implied 
authority to pledge his credit so long as the allowance is duly 
paid, even if it be inadequate, unless he has been guilty of such 
nusconduct as to justify her in living apart without his consent ; 
because, by not fulfilling the conditions on which his consent 
was given, she is, in effect, living apart without his consent, 
But in Negus v. Forsterf^ where there had been an agreement 
tor a separation with an allowance of £ 100 a year, and the 
parties had resumed cohabitation, and then again separated and 
the wife had subsequently obtained a judicial separation with 
alimony of £ 180 a year, on the ground of the husband’s mis¬ 
conduct prior to the second separation, it was held by the Court 
ot Appeal that the £ 100 a year having been regularly paid, 
nie original separation deed was a good defence to an action 
tor the price of necessaries supplied to the wife after the second 
separation but before the decree for judicial separation and 
alimony. And it would, therefore, seem that misconduct of the 

?■ ▼. Haf/ier [1870], 40 L. J. 0. V. 14. 

Otmuihi Ammal v. Avu Ammat, 1038 Mad. 686=66 Mad 064=146 1.0 40. 

4 ^^®*®**^ Article 15, p. 2S and the authorities cited therein. 
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hudbaud, combined with inadequacy of the wife’s income, does 
not give her implied authority to pledge his credit, where the 
amount of such income has been expressly agreed upon and 
is duly paid. 

Where there has been no agreement as to the amount of 
her allowance or as to her maintenance, the liability of a 
husband, who consents to his wife living apart, for the price of 
necessaries supplied to her on his credit depends upon whether 
she is adequately provided for or not. If he pay her an adequate 
allowance she has no implied authority to pledge his credit,i 
and he is not liable for the price of things supplied to her, 
even if the person supplying them has notice of the allow- 
aiice.2 Sq^ he is not liable for the things supplied to her, 
if he can show that .she has adequate separate means,® or that 
she receives adequate mainteriAnce from some source, whether 
he supplies it or not.^ The question of adequacy is a question 
of fact. If the allowance is adequate and she is not otherwise 
sufficiently provided for according to her station in life, she has 
implied authority to pledge his credit for suitable necessaries, 
though she may have acquiesced in the amount of the 
allowance.^ 

In India also it has been held that in cases of separation it 
must be shown that there exi'^ted such a state of things as would 
warrant the wife iu living apaii- from her husbanl and claiming 
support or maintenance to bind him for necessaries supplied 
to her during such separation m tlie event of his not providing 
her with maintenance.® If the husband and wife are living 
separately by mutual consent and the wife lias no other means 
of subsistence, even then the husband can claim to be absolved 
from liability by proving inter alia that, under the berms of the 
.separation, he had agreed to make an allowance and that such 
allowance had been paid by him ; otherwise his normal duty to 
maintain his wife continues.'^ 

Under the Hindu Law a wife who has voluntarily separated 
from her husband, without any circumstances justifying her 
separation is liable for debts contracted by her (even for neces¬ 
saries) although without her liusband^s consent ; but her liability 
is limited to the extent of any sfridhan she may have® A Hindu 
married woman contracting jointly with her husband is liable 
to the extent of her stridhan only.® 

There is no provision in Mohammadan Law allowing the 
wife unconditionally to pledge her Hanafi husband’s credit to 

1 Miz^n V (1838), 7 L J. Ex. 153, Holdnr v. Cope (1846), 2 C. & K. 437; 
EmmHi v. JVw/rm, (1838), 9 0 & P. 506; Hodffhineon v. Fletehe**,. (1814), 4 
Camp. 70. 

2 JiMve V, Coni^nffham (1847), 2 C. & K. 444; Miztn v. Piekf Fupra, 

8 Lidlow y. Wiimot (1817), 2 Btar^. 86. 

4. Clifford v iMton (1827). 8 C. & P. 15; Diaron v. fiurreU, (1838), 8 C A P. 717 

5. IlodffJnmon v. Fletcher (1814), 4 Camp. 70. 

6. Virawami v. Appanvamif 1 M. H. G. 875. 

7. Kanahi Bum v. mheH, 1929 Lah. 18=:116 L C. 619. 

8 ButntBihai Bhmlal v. Javher BaiJ4 1 Bom. 121 ; Vircumami v. Appetsvamif 
1 M. H. 0. 376 

9 Barotam v. Nanka, 6 Bom. 478 ; In re petition ot Rudhke^ 12 Bom. 226 ; 
OoPindji v. InitkmidMf 4 Bom. 818. 
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setture money for maiutenauce where the husband deserfs his 

There are no presumptions de facto or de jure that a 
Burmese Budhist couple living together are agents for each 
other, or that the wife is deemed to consent to the acts of her 
liusband and it is a question of fact to be determined according 
to the circumstances of each The principle that a liability 

incurred by a Burmese Budhiat husband for the joint purpose 
of himself and his wife binds his wife, based upon the presump¬ 
tion that the wife has consented to the incurring of such liability, 
cannot be of avail where the wife has expressly withheld her 
consent.® 

It has also been held under the English law that where a 
wife leaves her liusband without liis consent, or lives apart from 
him contrary to his wishes, she has no implied authority to 
pledge his credit, unless he has been guilty of such misconduct 
as to justify her iu so leaving him or living apart.^ 

Under tlie English law, whore a wife has been deserted by 
her liusband, or has been turned away by him without adequate 
cause, or has left him in consequence of misconduct on his part 
justifying her in so leaving him, and is living apart from him, 
lb IS an irrebuttable presumption of law that she has authority to 
pledge his credit- 

la) for necessaries suitable to her station in life, unless she 
IS adequately provided for; 

(b) for costs reasonably incurred in taking proceedings 
against him, and 

(c) where she has been given the custody of the children 
by reason of his misconduct, for theii maintenance and educa- 
Vioii, oven if they be living with her contrary to his wishes.® 

Where a wife is separated from her husband under any of 
tlu‘ circumstances specified above, lie is bound in equity to repay 
money lent to her for, and expended in, the purchase of nece- 
"'sarics® 

Tlie aiithorily referred to above is said to be an authority 
of necessity,7 and the husband is bound to pay for things 
ordered by the wife in the exercise thereof, even if he gave the 
person supplying them express notice not to trust her.® The 
tact that he makes her an allowance is no defence, if the allow¬ 
ance be inadequate.® But where alimony has been decreed, 
and duly paid, it will be presumed by the court to be- sufficient.^® 

1 Mrtnd^ Mathar v. Bijan Tit, 1930 Mad. 284=121 L 0. 846. 

2. Chfttijar Fh^ Y. Mff, Than JJainff, Bing. 262=9 Bang. 624=184 I. C. 
1252 ; Met Byaw v My. Tun, 1934 Rang. 341=1.53 I. C. 331. 

3. San Ta v. P. R. Firm,' 193C Bang. 396, 

4 Bowatead, Art. 16, p. 30 ciUng Hmdley r, Westmeath (1827), 6 B. A a 200; 
Juhnsion v. Sumner (1858), 27 L. J. Kx. 841; Swan v. Maikie*on (lOll), 103 
L. T. 832. 

5 Bowatead, Art 17, p, 30 and authorities cited therein. 

^ Ibid, eiting Jenner v, Morris, (18611, 30 L, J. Oh. 361; Deare v. Souiten (1869), 
L. B. 9. Bq. X61; ffarrto v, Lee (1718), 1 P, W, 482; May v. 8key (1649), 16 Sim. 
588, is overrnled. 

/ohtiHon ▼. Sumner (1858), 27 L. J. Bx. 341. 

H ffarrie r, MorHe (1601). 4 Espv 41. 
ift Sampeon (1863), 14 C B. (N. S.) 383, 

Willson V. Smyth (1831), 1 B. 4t Ad. 801. 
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Wbafc of misconduct justifies a wife in leaving: her 

husband ? It was decided in Horwood v. Heffer^ that no amount 
of ill treatment^ short of personal violence, or such as to induce 
a reasonable fear ot personal violence, would entitle a wife to 
pledl^e her husband’s credit after leaving his house without his 
consent. But in HouUsfon v. Sm/nth^ it was laid down that such 
conduct as bringing a prostitute into the house, or - threatening 
to confine the wife in a madhouse, was equivalent to turning her 
away. It is clear that such cruelty as renders it no longer safe 
for the wife to remain in the house, or such conduct as renders 
it no longer safe for the wife to remain in the house, ^ or such 
conduct as causes a reasonable apprehension of personal vio- 
lence,^ justifies her in leaving her husband, and living apart 
from him. 

It has also been hold under the English law, that where a 
wife is turned away by her husband or is compelled to leave him 
in consequence of his violence, and it is necessary to take pro¬ 
ceedings to oblige him to keep the peace, he is liable for the 
costs of such proceedings, as between solicitor and elieht even 
if he allow her an adequate separate maintenance.* So, a wife 
has implied authority to pledge her husband^s credit for costs, 
as between solicitor and client, reasonably incurred in the 
institution and prosecution of proceedings for divorce.® And 
it has been held that he is liable for cost incurred by her in filing 
petition for judicial separation, even if it not proceeded with, 
provided there are reasonable grounds tlierefor.^ But in sucli 
cases the solicitor ought, before commencing proceedings, to 
make proper investigation and inquiry into all the circumstan¬ 
ces; and he is not entitled to recover the costs from the husband 
in the absence of success unless he can show that there was at 
least great probability of success.® In WiUon v. Ford^ where 
a husband had deserted his wife without cause, and left her 
without means of subsistence, it was lield that she had implied 
authority to pledge his credit for the costs (a) of a suit for 
restitution of conjugal rights; (b) of taking counsel’s opinion as 
to whether a verbal promise of a settlement made by the 
husband at the time of the marriage could be enforced in 
equity; and (c) of consultations with her solicitor as to the 
best means of dealing with tradesmen who had supplied her 
with necessaries and were pressing her for money, and also 
with the landlord of a house in which she and her husband had 


1. (IBU), 3 Taunt. 421. 

2. (1825) 3 Bmg. 127=28 B. B. 609; I'empany y. HakexiHll (1B5B), 1 F. A F. 438. 
8. Emery v, Emery (1827), 1 Y. A J. 501; Baker v. Hampson, snprt; Hodges v. 

Hodges, (17BG), 1 Eap. 441. 

4. Brtwn y. AeWoyd (1856), 25 L J. Q. B. 193. 

5. Shepherd v, Machml (1613), 8 Camp, 326; Turner y. Books (1839), 8 L. J. Q. B, 
211; Williams v, Fimler (1825), Melel A Y. 269 

6. Oiiaway y. Hamilton (1878). 3 O. F. D. 893; Be Wingfield, (199^) SOh. 665; 
Abrahams v. Buckley, (1924) I. K. B. 908. 

7. Bice y. Shepherd (1662), 12 0. B. (N. S.) 832; Breum y. Aderoyd (1856), 25 

L, J. Q. B. 198; Taylor v. Hailetone (1882), 52 L. J. Q. B. 101. Bat bob Cale y. 
James (1897) 1 Q. B. 418. 

8. Be Hooper, Baylis v. Watkins 1664, 33 L. J. Ch. 300; Walker v. Watker 1897, 

76 L, IV 234; Beer y. Beer, 1906, 22 T. L. B. 367. 

(1868), Ii. B. 3 Ex. 68=87 L. J. Ex. 60; Bbq Bowstexd, pp. 31, 82. 


9. 
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lived, who was threatening to distrain for rent, upon furniture 
which had been here before marriage. 

Again, it has been held under the English law that a 
husband is under no obligation to support his wife, and she has 
no implied or presumed authority to pledge his credit, whether 
they live together or not and even if he has himself been 
guilty of misconduct after she has committed adultery, unless 
he counived at or has condoned the offence. Provided that, if, 
being aware of her adultery, he continues to hold her out as his 
agent,he is liable to the same extent as if her authority had 
continued, with respect to any persons dealing with her on the 
faith of such holding out, without notice of the determination 
other authority. Where a husband connives at or has con- 
(loneil his wife’s adultery, her implied or presumed authority 
is not affected thereby.^ In Govier v. Hancock,'^ a husband 
committed adultery with a woman whom he brought to the 
ln)use where he lived with his wife, and, after treating his wife 
with great cruelty, turned her out of doors. There the wife 
committed adultery, after which she offered to return home, 
but lier husband refused to receive her. Held, that the husband 
was not liable for necessaries supplied to her after her adultery.2 
In Xorfon v. Fazan,^ a husband, knowing of his wife’s adultery, 
permitted her to continue living in his house with the children, 
field that he was liable for the price of necessaries supplied 
to her by a tradesman who was ignorant of the circumstances. 

A husband turns his wife away without cause. She commits 
adultery. He is not liable for goods supplied to her after the 
adultery, although the person supplying them had no notice 
of the adultery,^ and the goods were necessaries.'’^ A wife who 
has committed adultery has no implied authority, in the 
absence of connivance or condonation by her husband, to pledge 
his credit for the costs of divorce proceedings brought by her*^ 
or by her husband and this prevails, although the wife's 
solicitor be unaware of her adultery and although the wife’s 
otfence consists of one act of adultery only.® Where a 
husband connives at his wife's adultery, and then turns her away, 

has implied authority to pledge his credit for necessaries, 
and he is liable for the price thereof, even if he gave express 
notice to the person supplying them not to trust her.® The same 
rule applies if a husband condones his wife’s adultery, and 
^subsequently turns her away.i® 

It has also been held under the same law that whenever a 
wife has authority to pledge her husband’s credit, she has also 
•niplied authority to acknowledge on his behalf a debt incurred 

1. BowBtead, Arlicle 10, p. 33 an'l authorities rited therein. 

2. (1796)p 6 T. B. 603. 

(1798), 1 B. ft P. 226. 

EmmHt v. Norton (1838), 8 C tt 606; Athym v. Pearce (1867), 26 L. J. 

O.P. 252. ^ 

S* Hardie v. arant (1838), 8 C. ft P, 612; Cooper v. Uoyd (1859), 6 C.B. (N.S.) 619. 

Ihimford V. Baker (1924), 2 K. B. 687, 

7- Arnold T. Avnari, (1928), 1 K. B. 684, 

J Wright V. Annandale, (1980), 9 K. B. 8—99 L. J. K. B. 444, 0. A. 
w WilMn V. Glomop (1808) 20 Q. B. D. 354. 

Norris v. Morrift, (1801), 4 Eep, 41; Bohinoon V. (^enold (1708), 6 Mod. 171. 
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in pursuance thereoli But no husband is liable for the price 
of necessaries supplied to his wife, whether they live together 
or not, where exclusive credit is given to the wife,^ or to some 
third person, by the person supplying them.3 Thus, where a 
wife, separated from her husband with his consent, lived with 
her uncle, and ordered necess-iries from a tradesman who gave 
credit to the uncle, and whoso former bills for goods supplied 
to her had been paid by the uncle, it was held that the husband 
was not liable, though he did not make his wife any allowance.^ 
But the more fact, that the things are booked in the wife’s name 
IS not conclusive evidence of an intention to give credit lo her 
alone. The jury must be satisfied that, at the time when the 
contract was made, the person supplying the things intended 
to give credit to her to the exclusion of her husband.*"^ If, 
however, the wife be sued to judgment, that is conclusive 
evidence of an election to give exclusive credit to her.^ 

Where the wife executes a mortgage deed to secure the 
payment of money due on a promissory note from herself and 
the husband afterwards acquiesces in the mortgage and so 
ratifies her action, she can be said to have been acting as her 
husband’s agent to the best of her ability.7 Wheie tlie wife is 
carrying on her own business she is liable for debts contracted 
in the course of her business and not the husband The impli¬ 
cation that the wife is impliedly carrying on tln^ business as 
the agent of the husband is excluded by the Married Womens 
Property Act, III of 1874 b 

Under the English law, where a man lives with woman as 
his wife she has authority to pledge his credit, during the 
continue nee of the cohabitation, to the same extent as ii slic 
were legally married to him.® Where there is no cohabitation, 
mere fact that a man permits a wnimiii to assume his name i^ 
not sufficient to raise a presumption ot authority to pledge hi^ 
credit.i® But if they live together as man and wife, he is liable 
for the price of necessaries supplied to her on his (redit, even 
if the tradesman knew when he supplied them tliat tlio> 
were not married.® This presumed authoney determines on a 
separation, and the mere fact that ho had represented h(*r to be 
his wife does not render him liable for the price of necessaries 
supplied to her after the separation.!* If, however, he held 
her out to third persons as his agent, they are entitled to 
deal with her as such, and to charge him accordingly, until the\ 
receive notice that the connection has determined -*2 

1. Bowst^ad, Article 19, p 34. 

2. Bowfltead, Article 20, p. 34 citing BenUey v Griffin [1814], 5 Tatiut. 35U, 
Metcalfe v. Shaw [1811], 3 Cninp. 22; Catht v. Nawh [1923], 39 T. L K. 292 

9. Bowfitead, Article 20, p. 34 

4. Hcu'vejf T. Norton [1840] 4 Jur. 42 Bee also Beere v Coni/ngham, [1847], 2C \ 

K. 444. 

8. Jewsbury v. Newhold [1857], 28 L. J. 247. 

6. BovBtea4, p. 35. 

7. Maunff /$in v. Po, 12 I. C. 28. 

8. Altumuddy v. Braham, 4 Cal. 140 

9. Bowfitead, Article 21, p. 35, citing Watson v. Threlkeld (1794), 2 Eep. 637, Hyan 
V. SowM (1848), 12 Q. B. 460; Blades v. Free (1829), 9 B. 4 0. 167. 

10. Qowme t. Franklin (1859), I, F. k F. 4<)S. 

11. JtfMwro V. IM Cheuiant (1815),<4 Gamp 215. 

12. Ryan y. Samw (1848), 12 Q B. 460. 
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If an appearance of atitbority to pledge the husband’s ci-edit 
is’ once, in fact, created by the husband’s acts, or by his assent 
to the acts of the wife, then as between the husband and the 
wife’s creditor it cannot be got rid of by a mere undei'standiiig 
between the husband and the wife but the creditor ' is entitled 
to notice of revocation of the wife’s authority to pledge her 
husband’s credit any longer.i Thus, where a lady bad her 
husband’s express authority to act as his agent and did so act 
ainl there was no misrepresentation on the wife’s part, the 
hii'^band was held liable.^ The liability of a person who cohabits 
a woman and allows lier to be supplied goods on his I'redit 
, ontinues until tradespeople have been informed of the termi¬ 
nation of such connection,3 or until his death when his executor 
will nob bo liable."* “The authority of a wife to pledge the 
cn^dit of her husband is a delegated not an inherent authority. 
If she bind him, she binds him only as agent. This is a well 
^established doctrine. If she leaves him without cause and 
without consent she carries no implied authority with her to 
maintain herself at his expense. But if ho wron^iilly compel 
her to leave his home, ho is bound to maintain her elsewhere.® ” 
See also notes under '^revovation of aqenfs aufhorifi/,'" 
(Jhildren have no implied authority as KU(3h to pledge the 
( rod it of their parents even for i lie supply of necessaries.In 
(absence of proof of an express or implied contraet on bis 
pint, a father is no more liable than a stranger for debts 
nicuiTed by his children without his authority; and tlic obliga¬ 
tion to maintain his children affords no legal inference of a 
pr muse to pay for necebsaries supplied to thornTo render a 
partiior liable for things supplied to his child the person supply¬ 
ing them must give some evidence of his authority or assent.* 
Where a minor has ordered suitable necessaries, and some evi- 
drmee of authority has been given, it is a (lucstion for the jury 
whether llie circumstances of the case are such as to justify 
them in inferring that they were ordered with the father’s 
imthonty/J In such cases, slight evidence of authority is suffi- 
einiit to establish a ca.se for the jury.^* 

Tlicre are usually two kinds of cases put under this hoad- 
uig. First, cases which illustrate the proposition t hat an agent 
who is employed for a particular pursose may under circumstan¬ 
ces of urgency and necessity do things on behalf of his principal, 
or the property entrusted to him by such principal, which he 
would not have authority to do but for the necohsity.J* There is 
also a second kind of a case, in which it is alleged that a more 
•'tranger acting for the principal without any authority, or 

1 Ihbfnkam v. Mellon 6 A. C. 2*. 30. 

Lid. V. BeancUrk, 1906 A. C. 14B. 

3 R^an V. SatM, 174 L. J. Q. B. 271. 

* Bladea v. Free, 9 B. * 0. 167; See Smoui v. Rhrey, 12 L, J. Ex. 357. 

^ Wtleon V. Oloesop^ 20 Q, B. D. S54 Citing Eastland v. Burchell 33 Q. B D. 432. 

Bowstead, Article 22, p. 36. 

7 Shelton v. Sprtngeti [1851], 11 C. B. 452 ; MotHmer y. Wright [1840] 6 M. A W. 

432 ; Cretntz v. Gill [1796] 2 Eap. 471. 

^ Rolfe V. Abbott [1833], 6 C. A P. 206. 

9 Lots V. Wifkins [1837], 6 A. A E. 718 ; Baker v. Keen [1819], 2 Stark. 501. 

*’> Ibid. 

See Langan y. Q. W, R. Co. [1874], SO L. T. 173, at p. 177. 
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Wlfciiout aa aufcKorifcy being subsequently conferred on him by 
mtification^ becomes an agent, under cirmmstiances of positive 
necessity such as when irreparable injury to property by fire 
or some other calamity would arise but for his interference. 
Under such circumstances it is said that a mere stranger becomew 
an agent of necessity of the principal, and can make the princi¬ 
pal liable by his act^s.* 

Tlie first kind of case, where exceptional authority is held 
to be conferred on an agent through the necessity of the case 
arises where it is impossibH to communicate with the principal. 
An authority of necessity is conferred by law in certain eases 
where an agent in the course of his employment, is faced with 
an emergency in which the property or interest of his principal 
is in imminent jeopardy and it becomes necessary, in order 
preserve the property or interests of the principal to act 
before the principalis instructions can be obtained. 

There are a number of cases in which such authority 

has been held to be conferred on the master of a ship, by 
virtue of the necessaries of the case, as where he has had 
to make arrangements for the safety of the ship or its cargo, and 
there was no means of communicating with the owner of the 
ship or of the cargo. Necessity for this purpose has been held to 
be equivalent to a high degree of expediency.^ In the case ot 
a carrier it arises where goods are in his possession and it be¬ 
comes necessary to provide for their safety or preservaiion,^ or. 
where the goods are perishable, to sell them in the best interest 
of the owner.^ It has been held that, where, under a contract 

of sale to a bijyer in a foreign country, goods were exported 
which were not in accordance with the contract, and the buyer 
could not acting reasonably or consistently with the interests of 
the seller, return them, the buyer might act as agent for the 
seller is selling the goods® ; and that sellers of goods t^o a buyer 
abroad, to whom owing to war conditions, they could not 
deliver, and with whom they were unable to communicate might 
re-sell as the original buyerts agents of necessities,*^ but the 
latter decision has been strongly criticised and it seems doubtful 
whether an agency of necessity would arise in either case.’^ 

It has been held that the doctrine of agency of necessity 
has a limited application, probably confined to oases in which 
there is a contractual relationship of some kind, express or 

1. Bee Wright’s 'Principal and Agent* p. 40 ; Halebnry, Vol. I r2nd Edn.] p. 207 
‘Agency of necessity ariBes -wherever a duty is imposed upon a porson to act 
on behalf of another apart from contract and in circumstances of emergency, 
in order to prevent irreparable injury. It may also arise where a person cames 
ont the legal or moral duties of another in the absence of default of that other, 
or acta in his interest to preserve his property from destmotion. 

2. AustralaBian Bteam Navigation co. y. Morse (1672), L. B. 4 P. C. 222. 

3. O. N Ry. V. Bwaffield (1874^ 43 li. J. Ea. 69. 

4. Bima v. Midland Rg, (1918) 1 K. R. 103. A real necessity mnst exist lor the 
sale and it mast be practically (commercially) impossible to get the owners 
instmotionB in time as to what should be done: Ibid, Springer v. O. W'. 
(1921) 1 E. B. 257=89 L. J. E. B. 1010. 

5. Kemp y. Pryor (1812), 7 Yes. 237. 

6. Prager v, Rlatapiel, (1924) 1 E. B. 566. 

7. Bee •/ofroro y. Ottoman Bank, (1027) 2 K. B. 234 per Bemtton L. J. and see 
GudlUam v. Twist, (1895) 2 Q. B. 94, Harrlat/ne v. Bourne, 1641, 7 M. A. W. 595 
rited in Bo-wtesd p. 18. 
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in eatielfence already, ^ The couits have refusred to 
<jxtend the principle further than absolutely necessary. Thus 
the manaarer of a mining company, Tvho as such had no autho¬ 
rity to borrow, was held not entitled to borrow to save 
the materials belonging to ^ the mine being seized under 
warrant of arrest 2 and similarly in another case the courts 
held that a station master could not pledge his railway 
company’s credit by employing a doctor to attend to an 
employee who was hurt in an accident, but held that the 
^‘nu>^oyment of an agent for a particular purpose gives only 
the authority necessary for that agency under ordinary cir- 
< iniistaiices. and such powers as are usually exercised by similar 
agents.^ ‘The occurrence of exceptional circumstances during 
tlie (tarrying out of the act of agency, from the nature of the 
contract itself, necessitates its extension in the interests both of 
principal and agent—of the principal because otherwise his 
property or interests would be sacrificed ; of the agent so that 
he shall have the necessary authority to preserve them and 
acquire rights against third parties for bis principal and against 
the principal for his own remuneration, indemnity, etc. The 
iiuthority arises only under urgent necessity ; and, if questioned, 
it will bo upon the j^arty contracting with the agent: to show 
that such was the nature of the circumstances.* The conditions 
which entitle an agent to exceed his authority under the 
d(K*trine ot necessity are (1) that he could not communicate with 
The principal ; (2) that the course he took was necessary in the 
.s(‘nse that it was in the circumstances the only reasonable and 
prudent course to take ; and (3) that lie acted honafide in the 
interest of tlio parties concerned. At the same time, though a 
.strong case is required it is not essential that any other course 
should be an impo^^sibility.’^ 

Where an agent is employed, and it is necessary that some¬ 
thing should be done immediately for the safety of the property 
committed to him, he has been held to have authority to do it. 
Thus, a railway company were held entitled to send a horse to 
a livery stable keeper whose owner had not met it at the 
Ntal ion, and the railway company liad no safe accommodation 
for the horse. 

It has also been held under the English law that it is not 
enough to prove a necessity for the act or agreement to make 
the principal liable for the agent. The act or agreement must 
be for the principahs benefit. Thus, in two Admiralty cases it 
has been held that an agreement to save life, unless the principal 
IS liable in case of death, is not one under which the principal 

y Sea Halabnry, Vol. I. (2nd End.) Art. 364. p., 307. 

2 Hawtayne v, Bourfu 1841, 7 M, & W. 895. 

3 Cnx V. Midland Ry. Co. [1849] S Ex. 268; but see Langan v. G. W, R, [1874], 
30 L. T. 173; Walker v. G. W. R. [1867], L. B. 2 Ex. 228, where that case ia to 
some extent reflected on. 

^alabury, VoL I (2ud Edn), p. 208 oiting^ The Bonita, The Charlotte [1861], 6 
L- T. 141; 41 Digeet 293; The Gratitudine [1801], 3 Gh. Bob. 240; 41 Digest 
504; Beneon v. Duncan [1849], 3 Exoh. 644; 41 Digest 416; Gibbe v. Grew 
[1857], 2 H. A N. 22. 

HaUbury, Vol. I (2nd Edn), F. 208. and the authoritiea cited therein. 

C?. Jf. R, V, Swaffield [1874], D, B. 9 Ex. 132. 
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in liable.^ So in 77ie Mariposa, it was held that the owners werr 
not liable to the passengers for not conveying them to their 
destination, if the ship should be wrecked, the master could not 
make the owners liable by contracting with another ship to take 
them to their destination, but that in such arrangement he mil'll 
be held acting as agent for the passengers themselves.^ 

Mere biiati- In none of the cases referred to above, was the question 

ger cswmu^ raised as to whecher an entire stranger could make the principal 
weceSwty liable for his acts as an agent of necessity. In Nicholson v. 

Chapman,^ the defendant, who had rescued out of a river some 
of the plaintiffs logs which had heeii improperly secured, 
refused to allow plaintitF to take possession of them without 
being paid for his services. He claimed the plaintiff was liable 
for such services on the ground that he, the defendant, was an 
agent of necessity; but the Court held that the defendant had 
no such claims at law, and that the pldiutifl' was not liable 
for salvage, for the principle of salvage only applied to 
services rendered in respect of goods carried by sea. 
In Giczlliam \. 2\ctst^ it was sought to render the defendant 
liable in tort for the acts of a person who was alleged to be an 
agent of necessity, but as the Court held there was no necessity 
in fact, the point whether a stranger could make the principal 
liable for his acts as an agent of necessity was not decided. 
There the driver of an omnibus was prevented from driving by 
the police on the ground that he was drunk. His mastcr^s yard 
was a quarter of a mile away A stranger volunteered to drive 
the bus to the yard, and the conductor and driver authorized him 
to do so. On the way to the yard the stranger drove over the 
plaintiff, who was a foot-passenger in the street, and for this 
injury the injured man sought to render the bus proprietor 
liable. The Court of Appeal unanimously held tnere was 
no necessity for the bus to be driven at all until the defendant, 
the proprietor, had boon communicated with and therefore held 
that the stranger was not an agent of necessity. Lord Eshei 
said he was much inclined to agree with Baron Parke in 
Hawtayne v. Bourne,^ that the doctrine of authority, by reason 
of necessity, was confined to the care of master of ship or the 
acceptor of a bill of exchange for the honour of the drawer, but 
Lords Justices A. L. Smith and liigby seem to have been of 
opinion that such an agency might exist in other cases, though 
they did not decide the point, and this' is the view also of Mr 
Justice Stoiy,® Wright’s remarks on this question are to the 
following effect:— 

"With all reapect to snob great anthontiea as the Lords Justices 
and Mr Justice Story, it appears difficult to see how a man can he held 
liable for the negligent acts of a strangei who becomes the self- 
oonstitnted guardian of his property, and it seems fairer to treat him 
on tlie principle of an executor de con tort. It may be urged that it is 
for the public interest to encourage persons to protect property, but 

1. The Renpor [1833J, L. B 6 P P. 115, at p 118; The Martpooa [1696], p 273 

2. XJhiy supra. 

3. [1793], 2. H. Bl. 264 • 

4. [1896], 2 Q. B. 64. 

6. [1841], 7 M. * W. 595. 

B. Story on Agency, Sec. 142. 

7 Principal Aj/enC\ p 52. 
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even to thus there are veiy strong objections to be urged, as wai» pointed 
out by Baron Parke in NiVAoteofi v. Chapman^ 

In Prtt^tr v. lilatspieJ, Smmp and Heaevek Ltd^ again it tv as 
held that the dootnue was not to be oontlned to case*? of rarueis by 
land or sea of the acceptor of a bill of exrhango for honour of the 
drawer, but this has been criticised. *‘The expansion dmied . ...... 

becomes less diftirnit when the agent of necessity detelops from an 
original and subsisting agency and only applies itself to nnloieseen 
eyents not provided (or in tho original contract, which is naually the 
ease where a fthipinaftter is an agent of necessity. But the position 
seems quite different when there m no pre-existiiifi agency, as m the 
Case of a finder of ponshahle chattels or animals, and still moic ditficnlt 
when there is a pic-existing agency, but it has become illegal and void 
by reason of 

It has been held that no lien arisei^ in favour of a stranger 
who succours a stray animal^ and probably no money claim 
arises in this case. As already noticed, a wife deserted by her 
husband may pledge his credit as agent of necessity. Under 
the English law, an authority of necessity is said to arise in 
the case of acceptance of a bill of exchange for honour.*^ 

Ah a rule, a principal cannot be made liable at all for the 
acts of a stranger not purporting to be done as his agenl. Bui 
where an act is done in his name or professedly on his behalf 
without his authonty by another person assuming to ad on his 
agent, he may adopt or conftrm such act as if done by himsoH 
or with his authority. The act then becomes as valid and 
effectual as if it had been originally done by his duly authorised 
agent, whether the person doing such act was an agent excee¬ 
ding his authority or was a person having no authority to act 
for him at all.® Eatification is the adoption as his own by a 
principal of an unauthorized act or contraci of an agent or of an 
eiiiirc stranger. 

Every act, whether lawful or unlawful, which is capable 
of being done by means of an agent, except an act which is in 
its inception void, is capable of ratification by the person in 
whose name or on whose behalf it is done.'^ The effect of ratifi¬ 
cation is to invest the person who did such act, the person on 
whose behalf it was done and the persons in dealings with whom 
it was done with the same rigid, duties and liabilities in all 
respects as if such acts were done with a previous authority and 
such persons had filled the positions of agent, principal and 
third persons respectively in a duly constituted agency.® 

The doctrine of ratification being of considerable impor¬ 
tance will form the subject of a separate chapter. 

1 117031, 0 H. Bl. 254. 

2. [19241, 1 R> B. 56li ; Biggest 8upp. 

3 Per Scratton L. J. in Jehara v. Ottoman Bank, [1927] 2 K, B. 254, 0* A. at 
p. 271 ; reversed Suh nom Ottoman Bank v. Jehara, [1928] A. 0. 269 ; Digest 
Bupp. ; See Halsbnry, Vol. I [2nd Edn.], p. 208. 

4 Bin$lead v. Buck [1776] 2 Wm. BL 1117. 

5 See Bills of Exeliange Act, 1882 [45 & 46 Vict. C. 61]. 8. 65 ; Gu dham v, Twist, 
[1895], 2 Q, B. 84. 

5. fiowste/id, Article 26, p. 41 and authorities cited therein. 

7. Bowstead Article 27, p. 42 and authoritien cited therein. 

® fhid, Artiple 32 p. 53. 
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CHAPTER V 

Authority of Agents. 

26. Agent’s aathonty may be exproaaed or implied. 20. Dediutious ot express 
and implied authority. 30. Extent ol agent's anthonty. 31. Authority intentionally 
and directly conferred by some voluntary act of the pnncipal 32. Incidental 
powers which naturally and ordmaiiJy attend acts as are necessary to givo effect to 
the authority conferred. 33. Authoiitiea ronierred by casioni or usage 34. 
Authority inferred from an estabUshod couibo of dealings in the particular business 
35. Anthonty by necessity or urgency. 3b. Apparent anthonty 37. Authonty 
inferred l^om previous conduct of the pniioipal 38. Authority conferred by 
subsequent adoption ol the unauthorised acts of the agent by the principal 

28. Agent’s authority may be expressed or implied. 

The authority of an agent may be expressed or implied. 

{S. lS6y Indian Contract AHj 1872) 

The relation of agency arises whenever one person called 
the agent has authority to act on behalf of another, called the 
principal and consents so to act.^ The aottlemeiit of the terms 
of agency does not constitute a contract of agency unless 
authority to act is conferred and accepted. If a person docs a 
commission agency business, lie is not in law the agent of all 
the persons (or firm) for whom he transac^^ts the business or 
from whom he hopes to get orders The contract of agency is 
effected by the principal requesting the agent to buy or sell and 
by the agent indicating to consent so to act.3 A broker is prima 
the agent of the party who first emph)ys him. To make 
him an agent for the other parties there must be words or con¬ 
duct by which an authorisation to act on behalf of the other 
parties is expressed or is to be affirmatively inferred.^ 

The authority of an agent may be considered from two 
points of view, the authority, which as between himself and his 
principal, he is invested with, and the authority which, as bet¬ 
ween the third party and the principal, the principal will be 
estopped in denying that his agent possessed. By the creation 
of the agency the principal bestows upon tb« agent a certain 
character. For some purpose, during some time and to some 
extent, the agent is to bo the alter ego -the other half, of the 
principal. This purpose, time and extent are determined by the 
principal to suit the needs or objects which he has in view, 
and which the agent is expected to accomplish. These, however, 
arc matters in which third persons have no part; they are con¬ 
sidered and determined by the principal alone. ',^hat third 
persons are intere.sted in is not the secret process of the princi- 
paFs mind, hut the visible result of those processes, the character 
in which the agent is held out by the principal to those who 
may have occasion or opportunity to deal with him. This 
character is a tangible, discernible thing, and, so far as third 
persons are concerned, must be held to be the authorised, as it 
is the only, expression and evidence from which the principal 
intends that they shall determine his purposes and objects. 

1. See Mohfth v. Badha, 12 G. W. N. 26. 

2. ViBhinji Jasraj^ 50 I. C. 146. 

3. Ifandandas v. Mahorit 8 I.O. €01. 
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They must conclude and have a right to conclude that the 
principal intends the agent to have and exercise those powers 
and those only, which naturally and properly belojig to the 
character in which he holds him out.t The authority of an 
agent in any given case, therefore, is an attribute of tlie character 
bestowed upon in that case by the principal .2 

What authority was really conferred and what was not 
conferred, are questions which primarily concern the principal 
and agent alone. Third parties are only to rely on the apparent 
state of things wliich indicates the character which he holds 
him out. Or in otlier words, it rests with the principal, in the 
first instance to determine what character he would impart but 
having made the determination and imparted the character, he 
must be held to have intended also the usual and legal attributes 
of that character.^ 

It must not, however, he supposed that third persons have 
a right to attribute to the agent any authority they please, and 
by doing so make it binding on the principal. The principal 
can confer as much or as little authority on the agent as he 
likes, and can impose as few or as many restrictions and limita¬ 
tions as he pleases. All such restrictions and limitations are 
binding on third persons, who know them or who are charged 
with notice therof, in the same way and to the same extent as 
they arc binding on the agent, provided the principal 1ms doin' 
nothing to waive or nullify them.^ Secret and undisclosed 
instructions imposing any restrictions and limitations, however, 
do not affect the apparent authority so far as third parties are 
concerned. They are not binding on them. 

The guiding factor in all such cases is thus the character 
bestowed by the principal. If the agent exceeds his authority 
by disobeying the instructions, which restrict or limit Viis 
authority, he does nonetheless bind the principal,** In this 
respect authority of the agent is to be distinguished from his 
power although the two are often treated as synonymous. It 
may be in the power of an agent in a particular case to bind 
the principal tu thin! persons by acts which are not within his 
authority as it stands between him and the principal.^ 

The authority of an agent may be express or implied. Its 
nature and extent may be defined by a power of attorney, a 
formal instrument under seal or registered, by writing not under 

or not registered, or by verbal instructions, or may be 
inferred from a course of dealing between the parties."^ Autho- 

1 Mechem, S. 709 cited with approval in Hafrtdon v Kansas Ctty Jty* Cq. 50 
MO. App. 332. See Ratiar, p. 127. 

'*2- Mochem, S 709, 

3 Mechem, B. 709 and anthoWtiea cited therein. 

4 See Van Santwoord v. Smithy 79 Minn. 316; Amsrican Lend Psnrtl Co. Woife, 
30 Fla 360 cited in Katiar, p. 128. 

5 See Jfambro v. Burnand [1904] 2 K. B. 10 ; Heyi 4 ?orih y. Kmghi 3S L, J. 0. F 
293 ; Re Hanley, 4 Ch. 1>. 133 ; Walter v. Drakford, [1853], I. £. A B. 749 ; 
Ntrfcjcn V. Brohon, 10 Mod. 109 , Siraae v. Francis [1866], L. R. 1. Q B. 379 ; 
Wright V. Bigg, 15 Beav. 592 ; See Katiar, 128 

« See Meehem. H 712. 

Pole V. Leohk [1860], 28 Beav. 562=29 h J Ch 886 , «ee rIbo notee on pagee 
71 to 75. 
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rit/y may be implied from the situation of the parties, the 
ciroum$Uiwes of the particahr case, the usage of trade or 
bminess, or the conduct of the prIucipalJ 

ft i$a general proposition of law that the authority, 
whether express or implied, of every agent is coahned within 
the limits of the powers of his principal.^ Thus an ag-ent of a 
corporation or incorporated company cannot have any authority, 
express or implied, to do any act on behalf of the corporation 
or company which is ultra viret^^ 

29. Definition of express and implied authority. 

An authority is said to be express when it is given by words 
spoken or written. An authority is said to be implied when it is 
to be inferred from the circumstances of the case ; and things 
spoken or written, or the ordinary course of dealing, may be 
accounted circumstances of the case. 

ILLUSTHATION. 

A owns A shop m Serftinporo, living him'^nlt in Calcutta, and visit¬ 
ing the shop oocasioually. The shop is managed by fi, and ho la in the 
habit of ordering goods from C in tho name o| A lor the purpose of the 
sliop, and of for them out of A’s funds with A’s knowledge B has 

an implied authority from A to ordei goods tiom C in the name of A tor 
the purjuwe the shop. 

(S. 187, Indian Contract Act 1872). 

Aa already observed, express authority may take the form 
either of some formal written instrument under seal or regis¬ 
tered, or otherwise, such as a power of attorney ; or of some 
informal written instrument, such as a letter of instruotioii, or 
a written or oral request.-* 

Implied The ordinary course of affairs must be regarded in order 

authority. ascertain the extent of an authority not defined except by the 

general nature of the business to be done. person who 
employs a broker must be supposed to give him authority to act 
as other brokers do,”-'^ 

A power of attorney authorising the holder “to dispose of' 
certain property in any way he thinks fit does not imply an 
authority to mortgage the property.^' Nor does a power of 
attorney to an agent to carry on the ordinary business of a 
mercantile firm imply an authority to draw or indorse bills and 
notes.Authorityloii dissolution of partnership to settle the 
partnership affairs does not authorise the drawing, accepting, or 

1 Bowstuad, p. 96. 

2. Bowstead, Article 33, p. 56 citing Shreivsburi/, etc. Jii/., v. L. N. W. Ry. [1B57]) 

6 H. L. CaB. 113, II. L. ; Montreal Aesuranee Co, v. M GiUviray [1B59], 13 Moo. 

P. C. C. 87, P. C. ; roulton v. S, W. Ry. U8671, L. H. 2 Q. B. 534 ; Asihlmry 
Carriage Co. v. Riche ^ L. R. 7 H, L. 653. 

а. Ibid. 

4. See also notes mi pages 71 to 75. 

5. SuRon r. Taiham [IB39J 10 Ad. A £. 27=50 R. B. 312, per Littledale J. 

б. Maltikehand v. SJtam Moghan^ [1890J 14 Bom. 690 ; Bank of Bengal v, Fagan, 
(1849), 5 M. 1. A. 27, 41. 

l*estonji v. 6rOaf Mohd, [1974] 7 M. H. C. 369. See Negotiable Inatraments Act, 

IBBl. S. 27. 
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indomi^ of bm$ of exohaage in the name of the firing Where 
the principal carries on a general money'-lending businets, 
the aa^ority to^ the agent to borrow implies an authority to 
pled^ the principalis credit for the purpose of obtaining or 
seounng advances mm others to customers.^ 

Apppoinfment of a 'sole agrent” does not preclude the 
principal from acting: himself in the business of the aarency with¬ 
out teinfif accountable to the a^erit. Only an express prohibition 
would have that etfect.^ 

As to iinphed authority of wife, see notes on padres H7 to ^7. 

30- Extent of agent's authority. 

An agent having an authority to do an act has authority 
to do every lawful thing which is necessary in order to do such 
act. 

An agent having an authority to carry on a business has 
authority to do every lawful thing ne^ssary for the purpose or 
usually done ^ the course of conducting such business.^ 

ILLDSTBATIONkS 

(<i) A IS einployid li> fi, in London, to leuuvoi at Bombay a dobt 

du( to B A mail may adopt hii> legal pioecss necessary tor the 
piiipoB< of iMovfimg tlie debt and inny give a valid disihaigc^ loi the 
same 

(/d A constitoioh B his agent to iHiiy on hit. business ol a sliip-builder 
R may pniehaNe timbn and other matciials and hire woxkineri lor the 
purpose of cair>ing on the husiiiesH 5 

fS ISS, Indian Contract Act, 1872), 

iht‘f V llHOO) 1 Esp l(IK=.b K R HlH Tin lolloping eases may also be 

leterud Ions illusti ttinns hzeJitef \ foieir ti i t AIK IM18 (al 
(Mhiie ntroi isnnpovvcnd to suirendei slinic in eompany belonging to 
piiTuipi) ht IS not eiititbd to renonino lu h issuid shaiHs) , yW^oerfon v 
\hllet ^ J ti pMSHl Mad 9UC (agent appointed to manage joint Hindu f ami I v 
has no irnplud inilhorit> to bonow moneys}, ijtwetdhandah \ Ftwdmauh, 
iHtfnvmd Iiadinr/ f'o, 11939] Mad 543 (An authority to ask, demand sue for, 
ueoMT and leccive inoiio> debts, eti* ’ doet. not entitb agent to nssigii decree 
passed ill tavoiii ot priiieipal , fannpui Vamitpnhttf y lianunn jAtly 1930 
All b23 (suthoiity to uceive payment of an amonnt doea not iiiiph an 
authoiity to leenvei it by iiialituting a legal proeesa , Hamanathnn \ 
hiiuwiappa, I94tt Mad b")(l (authority to adjust dispute doea uot anthoiise 
agent to refer mattii to nilntiatioii 

BnnI nf Jizn^nl v JtifiMnfUjifh in (19101, 43 1 A 48, i4-=4^ (^al ^27 'i4()- M 

It 419 

fJentiiff, limshtf ,f linidttj v Vtcaty, (19111 1 K R 2 yA 
The JEnglish law on the suliji et la thus stated 

Kvery agent has implied authority to do viliattvui is nei essan toi,oi oidmanly 
ineiddital to, the elfeitive rxecutioii ol his expids aiitlionty ni the usual way— 
Hnn^ttnd, \rtjcle 3h, p 62 

Eveiy agent who is authorist d to eonduct a paituular tiade oi bnainoHa, oi 
gineially to act foi his prim ipal m iiiattirs of n paitieular nature or to do a 
particulai claes of nets, has implied authonty to do whatevei is incidental to 
the ordinary eonduct of sueli i tiade or buKineaa, or of matteis of that natuie, 
or IB within the scope ot that class ot acts, and whatFvoi is necessary for 
the proper and effective peiloimanee ol hn» duties, but not to do anything 
that IS outside the scope of his employment and duties”— Bouktead, Article -19, 

V. 64 

It has been hold, hut cmitiaiy to English authority not cited, that an agent 
having general authonty to eariy on the principal's business and receive and 
expend money therein has impln-d authonty to boiiow money no fai as 
necessary for carrying on the business—See Dhanpat v ilf<fhftbad Bonk, 

A 1. H. [19271 Oudh 44=98 I C. 783, iUmitti, ffnutatfne \ Bnwne, (184lJ 
7 M ft W SO"-), 1300=56 a a 800, 810 , See Pollock ft Mulls p 537 
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It will be noted that although Section of the Ijidiafi 
Contract Act, 1872^ makes no express mention ofthetermSf 
'general/’orauthority, the first paragraph of that 
section purpose to define the extent of the authority of what 
has been previously referred to as a i<pevial agent, and the seeond 
paragraph, the extent of the authority ot a general agentd The 
authority given to a special agent is said to include an authority 
to do every lawful thing which is necessary in order to carry 
the special authority into efiPect, whereas the authority given to 
a general agent is said to include not only the lat>t mentioned 
authority, but als one to act in accordance with the usage of 
trade. Prom the first pajagraph, therefore, it might be iiiferrrfl 
that a special agent is not entitled to act aemrding to the 
Usages of trade ; but tins section must be read with S. 1 which 
enacts that nothing in the Act shall afifect any usage or custom 
of trade, or incident of any contract, not inconsistent with the 
provisions of the Act.J* Moreover, irrespective of tliis section^ 
the words of section 188 appear sufiScient to include a custom 
fd trade. For if the words “to do everytlnng neees^Rry’’ in the 
first paragraph of section 188 are construed to inclmle among 
other necessities a right to act according to the usage of trade^ 
no difficulty will arise. This construction has already in 
England been put upon the word, “necessity” in Clough v. Bond^ 
by Lord Cottenham who in speaking of the nature of a los» 
incurred by a trustee, and remarking that a trustee is not liable 
for loss occasioned by an authorised investment, goes on to say; 
“So when the loss arises from dishonesty or failure of any one 
to whom the possession of part ot the estate has been entrusted, 
necesfiiUj, which includes tlu‘ regular course of business in 
administrating the piop(*it\. will in equity exonerate the 
personal repieseutative." As t(» this remark, Jessel M. R., in 
i^peight Y. Gauni^ myh ' '‘The \dlue of that statement of the 
law 18 that he (Lord (^ottenliam) aays ‘'necessity’ which includi^s' 
the regular course of business in administrating the propertj^ 
interpreting the word an being nothing more and nothing less than 
fhe regular course of husdness/' It, thendoro, follows, that what¬ 
ever be the nature oi extent of the authority, it is always, 
where there is no intention to the contrary expresaed, construed 
to include an autlioritv to do— 

1. every lawful thing necessary for the purpose of carrying 
it into effect; 

2. every lawful thing justified by the various usages of 
trade ; 

3. in an emergency, all such acts for the purpose of pro¬ 
tect in g-t he principal from loss, as would be done by a person of 
ordinary prudence, in his own case, under similar circumstances.-'^ 

Authority of an agent so far as it relates to the rights and 
liabilities of third persons who happen to deal with him, i» 
constituted by the following elements 

f. See notea on pages 42, 43 

2. See notea on pages 7 and 8. 

3. 3 My. k Gr.. 490, 497. 

4. L. R. 22 Ob. D, 797, (751), 745 ; L. B. 9 App, Gaa 1. 

5. S. 189, Indian Contract 4ct, 1872. Bee PeareoiVs 'Imw oi Agency/ pp. 109, 110 
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(1) Authority intentionallj^ and directly conferred by some 
volantarjTBct of the principal, 

(2) Incidental powers which naturally and ordinarily 
attend acts as are necessary to gfive effect to the 
authority conferred. 

(4; Authority inferred from an established course of 
dealings in the pariicular business. 

^5) Authority by neecssity or emergency. 

(6) Apparaent authority. 

(7) Authority inferred from previous conduct f)f the 
principal. 

S) Authority conferred bv subsequent adoption of Mie 
unauthorised acts of tlic agent bv the principal.^ 

31. Authority intentionally and directly conferred by some 

voluntary act of the principal. 

fn determining the question of the existence and extent of 
tin* rtg(Mit\s authority, the starting point must, of course, always 
h(^ to ascertain th(‘ autliority^ if any, which was expressly, 
rousciously and intent lonally conferred by the principal upon 
the agent.^ When an agent is appointed he is entrusted with 
rhe performauco of cert a in acts, or with the discharge of certain 
duties by the principal either by the express terms of ai)j)oiut- 
nient, or by being given a certain status, or character from 
which the intentions of the principal can be anil are usually 
gathereil as to 1 he p ivvors which he theivhv means to confer. 
These V()liiritary acts of appointment, oF expression of terms of 
such appointment, of putting in charg * of c‘rtain business, and 
of giving a certain status or character by the principal always 
foj’ui the nucleus of the authority of lh«*i person so appointed. 
\ primary question in all cases m which authority of the 
agcMit is inquestioii is what was the thing which the principal 
authorised the agent to Jo. It is not difficult to tisceifain the 
niiehuis where there exist.s an express or declared authorisation 
eitlit*r of a single act or of a scries of acts, though iii the latt^er 
'Mse it is somewhat h^ss definite and more difficult to state 
in burins. Where, however, there was never any cxi>res,s or 
ileclared authorisation but the question wliether the agent was 
authorised to act at all, and if so to what extent, must be 
determined from more or less confused or conflicting acts or 
circumstances, but nevertheless it will be necessary to do so. 
When this c.entral authority has been determined vve shall have 
to proceed to find out additional autlioritil aii\, gathered 
around this nuedeus.^ 

32. Incidental powers which naturally and ordinarily attend 

such acts as are necessary'to give effect to ihe authority 

conferred. 

As already stated, an agent having an authority to do an 
iiei has authority 4o do every lawful thing which is necessary 
Jn order to do such act. And, an agent having an authority to 

Merhern, Ss 714-729 ; Katiar, p. 130. 

- Mechem, H. 714. 

Mecheni, 8,714. See also 8. 729 ; Katiar, pp 130,131. 
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carry on a bu£»ine 98 has authority to do ^very lawful thini? 
necessary for the purpose^ or usually done in the course of con¬ 
ducting such business.} Thus, a merchant residing in India em¬ 
powered by a person residing in England to recover in India 
a debt due to the latter, may adopt any legal process necessary 
for the purpose of recovering the debt, and may give a valid 
discharge for the Bamo,^ and when ho authorised he may receive 
payment in any way he may think fit.® 

Any authority given by endorsees to procure the discount 
of a note or bill includes an authority to warrant the bill, but 
not to endorse it in the name of the principal.^ 

A power to enter into, transact, complete, and execute all 
such negotiations, contracts or agreements, which might be 
deemed expedient to enter into for the purpose of obtaining a 
grant, demise, or lease of any mine or land, for the purchase of 
ore or the right to open, dig or work any mine, has been held 
to include a power to raise money on bills for the purpose 
of such transactions.*^ 

An agent authorised to purchase certain railway shares has 
implied authority to do every thing, which, in the usual course 
of business, is necessary to complete the bargain.6 

Where a partner gave his son power to act on his behalf in 
dissolving the partnerfehip, with authority to appoint any other 
person as he might see fit, and the son submitted the accouutH 
of the firm to arbitration, held that he was authorised so 
to do.*^ So a power to an assignee of a business to take 
proceedings to enforce existing contracts, and otherwise to deal 
in respect thereof as he should think proper, will authorize him 
to refer to arbitration all matters arising out of the contracts.® 

An authority to act for another generally during absence, 
empowers the donee of the authority to instruct a solicitor to 
appear on behalf of the donor of the power to show against an 
adjudication of bankruptcy against him.® 

Where a certain person is authorised to receive and sell 
certain goods and to pay himself out of the proceeds, he has 
implied authority to bring an action against a third person 
wrongfully withholding possession of the goods.}® 

So also an agent employed to find a purchaser for a certain 
propetry has implied authority to describe the property and to 
state to the intending purchaser any taels or circumstances 
W'hich may affect its value.}} For tlie same reasons an agent 
employed by a horse-dealer to sell a horse privately has implied 

1 S. 18B, Indian Contract Act, 1872 

2 Vtckfoid r Kfungtonj 4 Dowl. 488 : See illDstratioii to 6. 168. 

8 Barkf^t -v, Ot&emtood^ 2 Y. ft C. 414. 

4. Fenn v. Bai iHgon, 4 T. ft IL, 177. 

6. Wttkinffton v H*>ntng^ 8 Moo. ft P., 36. • 

6. T W^lktmon, 10 L. J. C. P 278 ; 7 C B 866 

7. HrvUgy V. 8ope^, 8 B ft C., 16, (21). 

8. Hanmck r. RHd, 2 L. M. ft P., 684 

9. Frampion Ear*parts, I Do G., F, ft J 268 

10. Curtig V. Bardap^ 6 B, ft C. 141 

11. MvBma T. MiUtr, 22 Ch. D 194. 
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authority to give a warranty on the sale of the horse,^ hut where 
such agent is employed not by a professional horse-dealer whose 

E art of business is to give supli warranty, but by a private person 
e has no implied authority to give such warranty^ unless he is 
authorised to sell tlie horse at a public fair or at a public market 
where such warranty must be given.^ Where au agent is autho¬ 
rised merely to deliver a Ijorso he has no implied authority to 
warrant it.*^ 

An agent authorised to receive payment of a bill of 
exchan^^e has no implied authority to receive such payment 
subject to a condition that the acceptor shall not be liable for the 
expenses of prt^testing the bill for non-payment.® 

An agent employed only to find a purchaser for certain 
j>n>perty is not authorised to receive the purchase-money.6 

Where an agent is authorised by the principal to bid at 
auction for him, he has no implied authority to enter into an 
agreement with a third person and undertake the payment of a 
certain sum of money, il he abstains from bidding, and any such 
agiecment if entered into by the agent is not binding on the 
principal.'^ 

A person authorised to receive rent for his own benefit has 
no implied authority to distrain for it.® 

When an agent is authorised to receive payment of money 
on his principal’s behalf, the payment, in order to bind the 
principal must be in cash,'^ tinlcss it can be shown that, by a 
reasonable custom or usage of the particular business in which 
the agent is employed payment may be made in some other 
form, as for instance, by cheque^^^ or bill of exchange.^^ 

A custom for an agent to receive payment by way of set¬ 
off or settlement of accounts between himself and the person 
making the payment is regarded as unreasonable, and is not 
binding on the principal unless he was aware of it and agreed 
to be bound by it at the time when he authorised the agent to 
receive payment.^'-^ 

From the illustrations cited above, it is clear that it is a 
fundamental principle in tlie law of agency that evei^y express 
delegation of authority carries with it, unless the contrary be 

1. Howard v. Showard^ U. R. 2 C. P 1 Bank of Scotland v. TFar/won, 1 Dow. 45; 
Baldry v. 52 L. T. 620. 

^ Brady V. Todd^ 9 C. B. (N.S.) 592; ov^erruling Alexande7' V. (Jtbtton, 2 Gamp. 555. 

3 Brooks V. Hassalf, 49 L. T. 569, 

4 H'iffodin V. Burford^ 3 L. J. Bn. 75. 

^ Bfn^k of Scotland V. Dominion Banl\ 1991 A, G. 592 H. JL. So. 
t Mynti V, Joiiffe^ 1 M. A H. 326. 

7 Eahan Chundmr Sinyh v. Shama Churn BhuNo, !1 Mo. I. A. 7. 

H If fjrd V. Shew, 2 L. J. C. P. 58. 

Pape V. W'eatacoit (1894) 1 Q. B. 272; Biumhery v. Life Interests, etc. Corporation 
(1B98) 1 Ch. 27; Hine v. 8. S. Ins. Syndicate, (1895), 27 Xi. T. 79 (policy broker 
ban no anthority to'take bill of exchange in payment). 

10 Hridffes V, Garrett (1870) L. R. 5 O. P. 451. 

^1 yVilHams v. Eoans (1866), li. B. 1 Q. B. 352 (aoctioneer no anthority to take 

exchange in payment of deposit.) 

Underwood ▼, Jficholls (1855) 17 G. B. 239; Pearson v. SeoU (1878) 9 Ch. D. 

198; SweeHny v. Pearce (1859) 7 C. B. K. fi. 449=121 B. B. 584 (unatom for 

policy brokers to receive payment for anderwritera by way of 
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expre.s8e<l, implied authority to do all tliowe acts, naturally and 
ordinarily done in such cases, which are reasonably necessary 
and proper to be done is these cases in order to carry into elfect 
the main author!^y conferred. This doctrine rests upon the 
presumerl intention of the principal tliat the main authority 
'-hall not tail berause of the lack of express authority to do the 
incidental acta reasonably necessaiy to make tliat authority 
ettVctive, and also upon the presumption that Ihe principal 
expoeis the business to be done in llie usual and ordinary way ^ 
Tlie incidcMital authority in every ease will almost wholly be .i 
questKUi of fact. 

riiis authority, however, must be carefully distinguished 
from the authority which arises by usage or custom, or which 
is the result of a special necessity or emergency. The acts which 
are deemed to be authorised being incidental to give effect to 
the authority conferred are those which are naturally or ordi¬ 
narily ueoessary, that is to say, the acts which the principal 
presumptingly would have included without question if his 
attention had been called to them, the acts which the ordinary 
competent person already familiar with the situation and with 
the ordinary methods of business, or a similar person having the 
situation made clear to him and considering the matter in the 
light of everyday experience, would say without serious hesi¬ 
tation, formed naturally and ordinarily a part of the main act 
authorised.^ 

The illustrations given above are illustrations of special 
agents or agents authorised to do a particular act. The same 
rule applies to general agents or agents authorised to cariy on a 
particular business or trade or generally to act for the principal 
ill matters of a particular iiatun* or to do a particular class of 
acts Every such agent has implied authority to do whatever 
is incidental to the ordinary conduct of such a trade or business, 
or of matters of that nature, or is within the scope of that 
class of acts and whatever is necessary for the proper and effec¬ 
tive perf )rmaiu*(' of his duties; but not to do anything that is 
outside the ordinary scope of his employment and duties. 
Similarly, it is a rule of the English Law that every agent who 
is authorised to do any act in the course of his trade, profession, 
or business as an agent, has implied authority to do whatever 
is usually incidental, in the ordinary course of such trade, pro¬ 
fession, or business, to the execution of his express authority, 
but not to do anything which is unusually in such trade, profe¬ 
ssion or hmsiness, or which is neither necessary for nor incidental 
to the execution of his express authority.^ 

The authority conferred by section 188 of the Indian 
('Jonlract Act, 1872, to do things necessary for a business may 
be excluded either expressly or implieiily by the terms of the 
agency. Thus where A appointed B manager of his silk factory, 

1. See Baldwin v. Garrett, 111 Qa 876; Bayle^ v. Wilkitis, 7 G. B. BBC; National 
Bank V, Old Town Bank, 50 a G. A. 443. 

2. ICeohem, B. 715, See aUo St. Louis Gunning 4dpanrf (^o v. If'annafnoA'er. 115 
Mo. App. 270; See Katier, p 132. 

3. Bee Bowstead, Artiule 39, p 64 and aothontiee cited therein; Part II of eeotion 
IBB of the Indian Contract Act, 1872. 

4. Bowafcead, Article 40, p (>B and aathoritieB oi^ed therein. 





111 


ftiui eictjcutecl to him B power of attorney speoifying hia pf^woi-R 
and autliority but the document gave no authority to B to 
borrow, it was held that A was not liable for money borrowed 
by as manager and attorney of A. “Sections 187 and 188 .. 
\\^)uld no doubt authorise a manager to borrow if necessary, but 
such general provisions are subject to modifications in particular 
eases, and in this case they were so modified, for the manager 
had been allowed no power to borrow.^'i 

A broker authorised to sell goods has imi)Hed autliority to («) 
bell on reasonable credit, where there is no usage ttv the cont* ‘ 
rary!'"* to receive payment of the price in ancordnnee with the 
terms of the contract where he sells for an undisclosed prirndpalr'* 
to acit in accordance with the usage, and the rules and regula¬ 
tions of the market in which he deals, except so far as the usages 
rules or regulations are unreasonable or alter the intrinsic^ nature 
ot the contract of agency.* A usage which, by eonvruiing 
broker into a principal, changes the intrinsic natur(‘ of tin* 
contract of agency is regarded as unreasonable.''* A broker has 
hKo implied authority to close his account with the principal, 
but not to close part of it only, if the priinupal fails to duly 
])aj the differences.^ Where he is authorisod in)t only to 
negotiate a contract but also to enter into a binding contract 
on behalf of his jirincipal he has implied authority to .sign sucli 
contract but ordinarily hia authority ctHvses wlieu lie has 
brought together the parties to a consensus.** 

A broker has no implied authority to cemtract in liis own 
name,^ to cancel,or varyi^ contracts made by him ; to receive 
payment for an undisclosed principal otherwise than in 
accordance with the terms of the original contract, or to receive 
payment by way of set off’ to receive payment of the price 
oi goods sold on behalf of a disclosed principal to delegate 
I is authority, whether acting under a del credere commission or 
not ,14 to pledge bills intrusted to him to get discounted; in 
the absence of a particular custom sanctioning sucli a pledge 
arid to sell stock or shares on credit even if he considers 
it for the principalis benefit.i'^ 

1 /'VrgrMHOM V. Vm dhnn^ Hoiti, (iDOft) 33 Oul. 343. 

2. Hoo^man v. hrriu'n, (1H42), 3 Q. Jl. 511? Wiltshini v. Sums 11908), 1 Oainp. 253. 
Campbell V. Htfstttl (IBIC), 1 Stark, 233. 

I Crupper V. Cook (1868) L. R. 3 0. P. 194; Robinson v. MoiMt (1874) I/R. 7 ILL. 

802, Sutton V. ntham (1839) HO A. A. E. 27=^0 K. R. 3i2. 

Rohinsm V. MiithH (11874) L. R. 7 II. L 802. 

<> Rearsfm Y. Scott, B C'h. D. 198; Blackbium v Mentufi 68 Lr.T .MO C. A. ; 

Andergon v. Sutherland, 13 T. L. R. 163. 

" Meishein, S. 2396. 

^ Set nli^o iHtriju X^handl^a Miiira v. Rttjinded JtYtrmn 1923 Cal. 57, 

» Rartng v. (VirWe (1018), 2 B. A A. 137. 

' AVnw V. Wrekhmn (1866) L. R. 2 H. L. 296 
1 Rlackbum v. Schobeo (IBlO) 2 Camp. 343=11 R R. 723. 

V. Haaoel lllBie) I Htarli 733 ? Fearnon v. Scott (1878), 9 Ch. D, 198 ; 
i'atierall V. UindJe (1H67) L. R. 2 C. P. 368. 
li (1886) 2 T. L. K 

P*' Itcndcroonv Batmew^f (1827), IV Jl .1. 3H7 ; t'ocl^tan \, blam (I813K 

a M.* a SOI. 

■ Hai/ntt T. Foit/rr, (\8»8) S L. J, ES. IS.'l. 

17 (18S5), 1 a M. £ K 84» 

H tU^ktrf T. aimo (1808K 1 C»«ip. 898. 
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A policy broker authorised to Hubeoribe poli(ies on behalf 
of an underwriter has implied authority to adjust a loss arising 
under a policy^ and to refer a dispute about such a loss to 
arbitration.^ But he has no implied authority to pay total or 
partial losses on behalf of the underwriter.^ NorhasapoUcy 
broker implied authority to cancel contracts made by him;^ 
or to receive payment from underwriters of a sum due under 
a policy by bill of exchange,^ or by way of set-off, even if 
there is a custom by which a set-off is considered equivalent 
to payment as between brokers and underwriters, unless the 
principal had notice of the custom and agreed to be bound by 
it at the time when he authorised the broker to receive 
payment.® 

The mere employment of ship’s brokers at a foreign port 
to find a cargo for a ship and adjust the terms upon which it is 
to be carried, does not give them implied power to relieve the 
master, when he signs the bill of lading presented to him, 
from the duty of seeing that the dates of shipment arc correctly 
stated in the bill of lading.'^ 

An auctioneer has implied authority to sign a contract on 
behalf of both buyer and seller.® an authority which does not, 
however, extend to his clerk unless the purchaser lias specially, 
either by words or by conduct, authorised the clerk to act as 
his agent tor this iiurpose.^o The implied authority of an 
auctioneer to sign on behalf ol the buyer does not, however, 
extend to a sale of unsold lots by [invate contract subsequentJv 
to the sale by auction. 

All auctioneer has no implied authority as such, to rescind 
a sale made by him to warrant goods sold by him and if he 
does so, he is personally liable to the vendee for the broach of 
such warranty ; and to take a bill of exchange in payment of 
the deposit, or of the price of goocU sold, though it is provided 
by the conditions of sale that the price shall be paid to him 
but he may take a cheque in payment of the deposit according 
to the usual custom.*® Nor has an auctioneer implied authority 
to sign the vendor’s name to anv contract except the contract 

1. Ktehardson v Andeison (1806) 1 Camp. 43 n=10 K. R. I)J^8 n 

2. fitoodflon v Brooke (181i>) 4 Gamp. 163. 

3 Betl V. Auldfo (1784) 4 Doug. 40. 

4 Xenon v iKirA/mm, «\ip*a 

5. Mine v. Inmtance S\fndirnte (1095) 72 L T 79. 

6. StveeUng v. Petit re (1059) 7 C. B. N. 8 449—121 K It. 584, Bartlett \ Pentland 
(1830) 10 B. k C. 760 ; ScoU v. li ving, (1830) 1 B. A Ad. 605=35 R. B. 396. 

7. Stumore v Breen, L. R' 12 App. Gas. 690. 

H Ktnernon v. Heelis (1809) 2 Taunt 36=11 R. R. 520 ; White t. Proctor (1611) 

4 Taunt. 209=13 B. B. 500. But see Bartlett v Putnell (1836) 4 A. A £ 
792=43 R. B. 484. 

9. Bell V. BaUe (1897) 1 Ch. 663 Cp. Sirne v. Lnndray (1094) 2 Ch. 318. 

10. Bird V. Boulter 4 B. A A 443 ; Sims v. Landrng (1894) 2 (3h. 3l8. 

11. Meu>e V. Carr (1856) 1 H. A N. 484=108 B. R. 683. 

12. NeUon v. Aldridge, (1818), 2 Stark. 435. 

13. Payne v. Leeonfietd (1002), 51 L. J. Q. B. 642. 

14. WiUiams v. JUvaits, (1086) L, B. 1 Q. B. 352. Sykee \ (Jtf/ti (1839) 5 

M. A. W. 645. 

15 Pnrrer v Lacy (1805) 31 Ch. D. 42. 
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of sal©^ ; or to deliver goods sold without payment, or to allow 
a set-off due from the vendor to the purchaser,Authority 
to sell by auction does not imply an authority to sell by private 
contract, in the event of the public sal© proving abortive, 
though the auctioneer may be offered a price in excess of the 
reserve.® An auctioneer also has no implied authority to deal, 
after sale, with the terms on which a title shall be made.^ He is 
an agent for sale only.^ 

The implied authority of the auctioneer, apart from express 
instructions enlarging or limiting it, is a general authority to 
sell,^ and extends to selling and dealing with the subject matter 
of the sale in the way usual and customary amongst 
auctioneers.® The authority does not extend so as to make the 
vendor liable for injury caused by the auctioneer’s negligence 
to person attending the sale unless the vendor has instructed 
auctioneer to do any unlawful act or thing whereby the injury 
was caused.'^ Tho authority of the auctioneer is personal and 
cannot be delegated.® 

An auctioneer has also implied authority to receive tho 
<leposit on sales both of lands and goods,® and to receive the 
purchase-money on sales of goods,but not on sales of lanci,^^ 
but this implied agency may be excluded by the express terms of 
ounditions of sale.^^ The auctioneer has authority to receive 
payment of the deposit by cheque*® but cannot be compelled so 
to do.*^ His authority to receive payment of deposit by cheque 
is confined to cheques which arc payable at sight and does 
not extend to post-dated cheques or bills of exchange.*® 

The auctioneer has, however, no right in the absence of 
express instructions to take payment of the purchase-money 
otherwise than in cash.*® In cases where the auctioneer has 
received payment by cheque or bill of exchange without or in 
<‘xress of any authority, express or implied, the vendor is not 
hound by such payment. The purchaser still remains liable,*" 

1 Mega^r v. Mutlug (iS78), L. R. 2 Ir. 530. Soo also Van Praagh v. ICiferutlgef 
(1903) 1 Ch. 434. 

2 Bruwn v, Staion (1816), 2 Chit. 358. 

3 Daniel y. Adams (1764) Ambl. 495; Marsh v. Jelf. (1862) 3 F. & F. 234, An 
a^ent abroad, matrurted to bay goods at an auction baa authority to buy by 
pnvate contract before the auction at less than the price limited by hia 
mbtruotiona, Sfein v. Cope (1883) Gab A. £1. 63. 

4 Bston V. Slade (1R02), 7 Yes. 265, 276. 

Howard v. Braithiraite (1812), 1 Ves. & B. at p. 210. 

CoUen V, Gardner (1856), 21 Beav. 540. 

7 Vf^aiher v. Crabby (1916), 33 T. L. R. 119 ; Bee Ualsbury, Vol. 1 [2nd Kdn.] 
Article 1143, p. 697. 

8 Coles V. Treeothick, (1804), 9 Ves. 234. 

Syktfs V. Oihs (1839), 5 M. A W. 645. 

U' miHarns v. Millington, (1788), 1 H. Bl. 81. 
j l Mynn v. Joliife (1834), i Mood. A R. 326, 

- Sykes v. Giles, supra. 

(£■ Co. (1885), 31 Ch. D. 42, O. A. 
it V. Boyes, (1899) 2 Ch. 73. 

Williams V. Evans (1866), L. B. 1 Q, B. 352 ; Fape v. Westacott (1894) 1 Q. B. 
272 G. A. 

It;. Ferrers (Earl) v. Robins (1836), 2 Cr. M. A B. 152 ; Sykes v. Giles, supra. 

See Hodgens v. Reon, (1894) 2 Ir. R. 667 ; and Boothman v. Byrne (1923), 
Ir. L. T. 36, 
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and the auctioneer may be sued by the vendor for any damagres 
sustained by him ^ 

Where a reserve has been fixed by the vendor, there is no 
implied authority to sell without reserve even though the 
auctioneer has ostensibly so sold; and if, in breach of his 
instructions, the auctioneei sells without reserve a sale below 
the reserve price will not give the purchaser any right to 
enforce the contract against the vendor ^ 

An auctioneer cannot conclude a sale by pnvEdie contract,3 
although if the vendor accept a purchaser introduced by the 
auctioneer and himself conclude a sale to such purchaser by 
private treaty, the auctioneer has a riglit to claim lemuneration ^ 
In some cases, where property has been bought in, and 
immediately afterwards the auctioneer has sold the property 
at the reserve price to a person present at the biddings, this sale 
has been held good as in effect a sale by auction, 

An auctioneer may sell property of his own as principal 
and need not disclose the fact that he is so selling^ but where 
selling as agent, he is the agent ot the vendor only, except for 
the purpose of signing the contract or a memorandum of the 
contract for which purpose he is also the agent of the vendee 
If the auctioneer is himself the vendor he cannot sign as the 
agent of the pui chaser ^ 

itMaaoii Factors are agents who die put in possession of goods or 
o 0 • documents ot title to them and are emplo>oil to sell oi 
purchase them on commission but not to baitei tliern^^ Where, 
for an extra commission, they guaiaiitce thf^ payment bv th(' 
purchaser, they act under a del credere coinmissjon Fartois 
as distinguished from brokers bu\ and sell in thtir oi\n names, 
and are entrusted with the possession manage iiunit, and 
coniiol of goods, and ran thereton sue and be sued 

Wheie goods are entrusted to a factor for sik, he ha^ 
implie(l authority to sclJ them in his own nanu such tiint s 
and for such prices as he thinks btsti-^ on reasonable ck dit,i ^ 

1 leirtts [Lail] v Rohns supra S( e Halfebuiy VoJ I [2nd Ldn 1, Article 114*^ 
p 697 

I Halsbury Vol I L2nd Edii J Article 1144 p 697 ciUiig McManus v J^ortescue 

(1907) 2 K B 1 C A disapproving on this point Rambo i v Houkins (1904) 
2KB 322 If howevei the vt^ndors instmctiona aie to carry out a sale 
subject to a secut ieBei\e and so to act as agent in effecting a fraud the 
auctioneer will not be liable to the vendor for disregarding such instructions 
Herudf y ChitsUe 1 Cowp 395 

3 Marsh v Jelf (1862) 3 T & T 234 

4 Orem V Bartlett (18C3) 14 0 B (N S) 601 

3 hUe y Barnard hx patte { owiauld (1860) 29 L J (Ch) 729, Bousfield \ 

Uodtfts (1803) 33 Bear 90 bee Halsbury \ ol I 12nd Edn 1 Artule 1148 
page 696 

6 Flint \ Woudm 9 Hare 618 

7 Emerson v Heelts 2 Taunt 38 , White v Pt odor 4 Taunt 209 , See HaHbury 
Yol I L2nd Edn J, Article 1143, p 696 

8 Butfemaster y Harrop, 7 Yea 341 , IVnght v Dannah^ 2 Camp 203 

9 Ouerretro v Petle (1820) 3 B & Aid 616 

lO Bmmg v Come (1818) 2 B A Aid 140 , Jihn^ony Ushorne (1841) 11 Ad &. 

£ 549 See also notes on pages 44 ft 48 

II Baring v Come supra , Er jp iWjron re Henleg (1876) 4 Ch D 183 

12 Smart v Bandars (1846), 17 L J CP 258=77 B R 849 

13 Houghton v Matthews (1808), 3 B A P 406, Scott v Sumian (1742), Willes 400 
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and to warrant quality or title of the goods sold if it is usual to 
warrant that class of goods.^ He has also implied authority 
to receive payment of the price, if he sells in his own name. 
The purchaser of goods from a factor has a right to pay him in 
money and be discharged.^ 

A factor has no implied authority, as such, to delegate 
his authority, whether acting under a (M rredere commission or 
not,^ as a factor is an agent employed out of reliance in his 
personal skill and integrity. Ho has also no implied authority 
to barter* or pledge goods,^ or the bill of lading for gv^ods,^ 
entrusted to him for sale. Even if lie has accepted bills drawn 
by the principal to be provided for out of the proceeds of tho 
good^, he has no implied authority to raise money by pledging 
the goods for the purpose of meeting tlie bills.7 

A factor has no implied authority to compromise oi com¬ 
pound the claim for the purchase price,^ or to submit a dispute 
arising as regards any transaction to arbitration^ or to rescind 
a sale already completed or discharge the purchaser from its 
obligation!'^ unless the transaction stands in his own name and 
roscision is effected before tlie principal is disclosed.!' 

Having sold on credit a factor has ordinarily no implied 
authority to extend time of payment,or to receive anything but 
money in payment.'^ He has no implied authority to bind his 
principal by making, accepting or indorsing a negotiable 
^n^trumcnt.!*= Ho cannot sell the goods to himself without 
knowledge and consent of the principal,* and if he does so the 
principal may repudiate the transaction. 

Factors have an insurable interest in the goods confined 
to tliern, and they can get them insured in their own name to 
tho extent of the full value thereof and can recover iii respect 

of ciu insurance effected by them.!*'* But unless there are 

1 list ructions of Ills principal to that effect, or unless the usage of 
tljctradcora habitual course of dealing between him and his 
pilucipal imposes on him duty to do so. he is not hound to 
insure. 

I Ihnrjh V. Hare (1859), 7 C, «. [N, S.l 145 
^ th inK'itatvr v. GootJatn (1775), ('‘ow]). 251. 

(\ukran v, Irfaut (1813), 2 M. & S. 301—15 K R. 2.57 , Sof/i/ \. hathhofua (1814), 

2 M & 8. 298 

4 Gu^ireirff v. Peife (1820), 3 B. & A 616=22 R. R 500. 

Marltni v (1813) 1 M. & 8, 140 ; Paterson v. Ta<<h fl743), 2 Htr. 1178 , 

Cw^xrharti v. Mort^nn, (1819) 4 Moo. 36. 

• V Thurntou (1805), 6 East 17=8 B. R 378. 

Oitl V Kj^mer (1B21), 5 Mooro 503 ; Fielding v (1821), 2 H. & B. 639. 

^ St'e Hassell on Mercantile Agency [2nd Bdn.], 48 
' Hoc Garnorhan v. Gould, 19 Am. Dec. 668 
" Smtfh V. Bice, 1 Bailey (8 C.) 648. 

I I Mechom, 8. 2081. 

lii Poyglaft v. Bernard, Anthon's N- P. |N Y.] 278. 

^ ndenrvud v. Nicholls, 17 C. B. 239 ; Sangtrlon v, Maillanff, 11 G. & 8. [Mdd 
286 ; Gui/ v. OaJcleij, 13 Johns [N. Y.^ 332, 

Hoag V. Snatth, 1 Taunt. 347 ; Murray v. East India Co., 6 B. 4c A, 204. 
ir wt”"' ^ 37 8. Car. 402. 

» aters v Monarch lAfe Asa. (1846), 5 El & Bl. 870 Cratffurd v Hunter (1198), 

8 T. Rep. 18 «t p. 26 ; Brithan v. Boyd, 4 Paige [N, IT.] 17. 

Ltucena v. Crowford, 2 B & P. N R. 268. For other anthoiities see Entiar, 

P 712. 
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liimitations imposed by the princiiml would ordinarily be 
binding upon tho factor,^ but not upon persons dealing with him 
Unless they had or muld be charged with notice thereof. ^ 

A factor may^ if he buys goods for money and on his own 
credit, exercise the right of stoppage in transit,® 

Although a factor has no power to delegate his authority 
to another he can do so in certain very exceptional circumstances 
where such power is necessarily implied in the contract of 
agency itself.4 

As to the rights ot third persons dealing with him in good 
faith, see infra. 

The extent of a shipmaster's authority to bind his principals 
personally by contract, or to sell or hypothecate the ship or 
cargo, or freight, is determined by the law of tho country to 
which the ship belongs,^ and tho ship’s flag operates as notice 
to all the world that the master’s authority is limited by the 
law of that flag.^ Thus, if the master of an Italian ship give a 
bond hypothecating an English cargo under circumstances 
which according to English law do not justify the hypothecation, 
the bond will be held valid and will be enforced by tho English 
courts.® 

A shipmaster is appointed for the purpose of conducting 
the voyage on which the ship is engaged to a favourable temii- 
nation, and has implied authority to do all things necessary 
for the due and proper prosecution of that voyage. ^ has 
also implied authority to enter into eontrants in resiiect of the 
usual employment of the ship.^ Thus, a master may make a 
charter, m his own name so as to bind his owners, if this is done 
at a foreign port and there is a ilifficiilty in communicating 
with his owners, and it is made in the usual course of the ship’s 
employment, and in cireumstances which do not afford evidence 
of fraud, or if it is made at the ship’s home port in the cireum- 
stances which afford evidence of ^he as'^ent of tlie owners,^ 
provided that, in making a contract for the lure of the ship 
ho does not substitute it for a contract already made by his 

1. V. At Hold, B Vt. 2 j 2 ; //«// v. Stott 7 Wife. 25,3 , Bat ksdnle v. Bntun 

9 Am. Doc, 720. 

2 Moohom, H 2504 , Bowstoad, Aitielea B7 to B9, pages 216 to 222 

3. Feise v. HVn*/, 3 Es&t 93 

4. Ah for mslanco, whcio the employnifent of a bub-ageiit is justihed by the uwage 

of tho trade, Trueman v, Loder, 11 A & E 589 , H'atnet v Matttn, 11 How. 
IH. H.J 209 or by aii ostabhshed rourso ot dealing [Ji/ru e v. Sutton, 3 Moiiv, 
237 , Wattter v Martin, snpia ,* Combe’s oases, 9 Cnko 75J oi where it is 
required by the necessities ot the transaction MrMon't'i v. Stmp^on, 21 Wend 
[N Y J 010 ; Johnson v 1 Ala. 249 ; Dorchester, etc Bank v 

Ken England Bank, 1 Cush [Mass 1 117 ; elc Bank v. Fust Sattonal 

Bank, 75 N. 0. 534 ; See Katiar, p. 711. 

5 The Karnak (1809), L R 2 P C 505 ; lV\e ihietanu mid Maria (1882) 7 P. D 
137 ; Ihe August, (1891) P. 238 ; Lloyd v. Ouihert (1065), 33 L. J. Q. B 241 
6. The Oaefano and Marta (1082), 7 P, D, 137 

7 At'ihur v. Barton (1040) 6 M. & W 130=55 H R. 542 ; Beldon^v Campbell 
(1H51), 6 Ex. 806. Whether he has implieri authority to make an agieement 
binding his owners to arbitration quaere ; Hie Ctiy of Calcutta (1899) 79 L. T 
517, 0. A. See Bowstead, p. 70, f. n. (o). 

8, Grant V. Borway (1851), 20 L. J, C. P. 93=84 R. R. 747 ; Me Lean v. Fleming 
(1871), 2 H. L. Sc. App 128. 

9, Messngenes Imperials Co. v. Baines, 1 Mar. L. C. 285. 
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owners. But he can only bind personally those persons who 
appointed him or were privy to his appointment. The mere fact 
that a person is a regristered owner of the vessel is not sufficient 
to render him liable on the master’s contracts ; it must appear 
that the master is, or has been held out as, his a^ent.i Thus, if 
the ship is chartered, and the possession and control tliereof 
(jiven up to the charterers, who appoint the master, the owners 
are not liable on a bill of lading or other contract entered into 
by the master.The same principle applies if the vessel is 
fdiarterod, and the possession and control given up, to the master 

liiinself.3 

The master of a British ship has tlms implied authority to 
contract for the conveyance of merchandise according to the 
usual employment of the hliip,^ to enter into a charter pa]i:y on 
behalf of the owners, when he is in a foreign port and there 
is difficulty in communicaiiiig with the owners,^ to render 
salvage services to vessels in distress,*^ to enter into reasonable 
towage agreements'^ and to enter into reasonable salvage agree¬ 
ments if necessary for the owner’s benefit ; but not merely for 
the purpose of saving the lives of the master and crew without 
regard to saving the owner’s property. A salvage agreement 
operates as a charge on the property saved, and is only binding 
to the extent of the value of that property.^ 

The master lias implied authority to jirocnre all ‘hioct'.ssary 
^upi>lic‘s'’ for the ship i. e., such things as an» tit tiud proper 
lor tlie ship upon file voyage.^ He may j)ledge his principal's 
< redit, at home or abroad, for necessary repairs or stores 
iiecc''sary for 1 he equipmemt of the vessel on her \ oyugc, siicli 
as a prudent owner would himself orderj*^ wheic it is reasonably 
nef•(^ssary. under th(‘ eircnmstances of the ease, to obtain them 
on eredit.ll ffe may also borrow money on the ert^dil of his 
l)ririfnpal at liome or abroad, if the advance is jieeessary for tln^ 

1 Mftrhf'nztr v PooIfi/ (IHIiK), 11 Ex. li3H—105 K. 11. Bl+8 ; v. fthi'f-r 

(1855), 5 E Ar R. 419, Ex. Oh , \ infhs. (1K50), 25 L J. C. P. 25*5 , 

J}okf>r V. liucklf (1H22), 7 Moo. 349; 

2. JiautMivoV Manufactur v. VHrnenff (1893) A. P 8 

S Frttzer v. Marshy (1011), 13 Enst 23H ; Prev v. IJuriti (1834), 1 A & E. 312 ; 

V. N^iber/i/ (1832), T C. & F 2H3. Comp. jSHtef v Usfrr (1877), 3 C. P. 
J). 121 ; A*tf,or?Cffe(( ]*uriland (^enient Manufacturers \. ls/;^c>o, (1915) 2 K. 11. 

I ; 8el^ Bowsteftd, pp. 7 0, 79. 

4 ftnn^/uisf v. DitcheU (1001), 3 Esp. fi4. 

5 The Ftinnu, The Mathilda (1883), 5 At»p. M. f’, 75 ; ffrunt v Noncatj (1851), 

10 c. n. oerp. 

n The Thetis (1069> E. K. 2 Acl 365. 

7 Welifielti V. Adamson [The AllrodJ (1884), 5 Asp M. 0. 214 , The Arthur (]0(}2), 

6 L, T. 556. 

'' The Uenpor (1883), 8 P D. 115 ; The Marijtona, (1896). p. 273 ; The Inchmaree 
(1899), p. 111. The Court will not enforce unreaHonable or inoqoitahle 
rontraetH for ualva§re or towage herviee^ ; The Medina (1876), 2 P. P. 5 C. A. ; 
The Silesia (1880), 5 P. D. 177 ; The Crusader, (1907), P. 196, C. A 

^Webster v. Seekamp, 4 B. & Ad., 352 ; The Sophia 1 W. Rob., 368 : The 
Alerander, 1 Uodsoii, 278, 1 W. Rob., 346. The Jiit^a, E. R. 3 A. & E., 516. 

0. Frost V. Oliver (1853), 1 C. L. B. 1003 ; ef/ster v. Seeknmp, ^npra ; Th 4 t Ififfa, 
HUpra. 

Gunn V. Hoberts (1874) E. B. 9 C. P. 331 ; Edwards v. HaviU (1853), 23 L. J. 

P. 8 ; Mackintosh v. Miteksson (1649), 4 Ex. 175 ; Pocahontas Fuel Co. v. 
Ambatielos (1922), 27 Com. Cos. 148. 
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prosecutiou of the voyage, communication with the principals 
in impracticable, and they have no solvent agent on the spot.^ 

To render the principals liable for such an advance, the 
lender must prove—(1) that theio was a reasonable necessity, 
according to the ordinary course of prudent conduct, to borrow 
on their credit (this is a question of fact) ; (2) that the amount 
was advanced expressly for the use of the ship ; and (3) that the 
money was expended on the ship. There is no implied autliority 
to pledge the credit of the principals when they can reasonably 
be coinmunicated with, or for the purpose of paying for services 
already rendered, or when there is a solvent agent on the spot.2 
But the state of accounts between tiie master and his principals 
does not affect his implied authority to borrow on their credit.^ 

The master of a British ship has also implied autliority to 
give bottomry bonds, hypothecating ship, freight, and cargo, 
for iieceasaij'' su])plies or repairs in order to prosecute the voyage, 
when it is not possible to obtain them on personal credit, and 
communication with the respective owners is impracticable.'^ 
But there is no implied authority to hypothecate either ship or 
cargo for necessaries already supplied,or for the purpose of 
obtaining personal freedom from arrest,^ in any other way. 
Where ship and cargo are liypothecated for repairs, the ship 
owners are bound to indemnify the owners of the cargo from 
liability under tlie bond.7 Tlie cargo alone may be hypothecated 
rrespondentia) if neresf^Firy for the benefit of the cargo, or for 
the prosecution of tJic voyage, but the owners must in all cases 
be first communicated with if possible.® The master has no 
implied authority to hypothecate or do any act seriously affect¬ 
ing the value of the cargo without first communicating, if 
practicable, with the owners thereof. 

The master lias also implied authority to sell the ship, in 
the case of absolute or urgent iieces'-ity, as where in cnnse((uence 
of damage it is inip(.>ssible to coiitinuc voyage, and the ship 
cannot be repaireil except at such a cost as no prudent owner 
would incur.But to justify a sale, the iicce^^sity must be such 
as to leave no other alternative and commuiiical ion with the 

1. Horhf*}' V, liusher (iBl'i), 1 27=1B B 11 742 ; h thuv v. (1840) 

0 M. & W. 13H . v ii^nt (1841) 2 Q. B. 4.11 ; hrhinn v. 

(18,^1), t) Ex 880 , JoJins y iSn*ion*>, (1892) 2 0 H. 425 , \ HaviH, 

(185.1), 14 C B. 107 ; Rohuirton v. Li/ulh (1819), 7 piuM 592 

2, Bowstead, p. 80 iiiid authoiihoa I'lted tlioroin 

8. Wtfnam'^ou V. (1844), 1 <fe K. 581 

4 Kieinu'ort v. Cut<sa Mat titmift Genua (1877) 2 Ajjp. (las. 150 , The Staffot dahtre 
(1872) L. li. 4 P. a JU4 , JIussetf v, ChHstteilHOl) 13 Vps. 599 “9 R B 585 , 
Stainbank v. Shepard (1853), 13 C B. 418—93 B B. 509. 

5- The Mersey (18.37), 3 Hag-g. Ad 404 ; Htunme v. Chtufte, bUpra ; The Ida, supra : 
The Faithful, (18«2), 31 L. J Ad. 81 ; Heathm'n v. DaHinff, (1836). 1 Moo 

P. O. 5. 

6. Smith V. Gould (1842), 4 Moo P C C. 21, P. C. 

7. liuncan v. Ben^oti, I Ex. 537 ; afiiimed in (1849), 3 Ex. 644. 

8. The Sultan (1 859) Hwa 504 ; The Onward (1873) L B. 4 Ad. 38 ; l^e Hatnbut y, 

(1863) 2 Moo. P, 0. TN 8.] 289—41 B. B. 77, The Qratiiudine (1801) 

3 Bob. 240. 

9. The AustraJia (1859) 13 Moo, P. C* 132 ; Bohertbon v. Clarke (1824), 1 Bing 
445 =s=25 R. R. 676 ; Ireland y. Thomaon (1847) 4 C. B. 149=72 R, R. 560 
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ovYuer mHBt be impracticabie.l The burden of j)rovinfr necessity 
lies on the party seehiug to uphold the sale. It must be such a 
strinifOHt necessity as leaves the master no alternative as a 
prudent and skilful man. acting in fyood faith for the best 
interests of all concerned and with the best judgment that can 
be formed under the ciremnstanoes except to sell the ship as 
she lies. If he sells hastily, either without sufficient examination 
into the condition of the ship or without having previously 
made every exertion in his power with the means then at his 
disposal to extricate her, the sale is invalid, even if the dangf^^r 
at the time appeared exceedingly imminent/** But if in conse¬ 
quence of damage it is impossible to prosecute the voyage, or 
there is no prospect of completing it,3 or if the shix^ is in 
foreign port, and cannot be repaired except at such i\ cost as no 
prudent person would venture to inrmr, the master has implied 
authorily to sell her.^ 

Where repairs are absolutely necessary in order to prosecute 
.the voyage and communication with the owners of the cargo is 
impraotioablo, the master has implied authority to sell a portion 
of the cargo to enable him to continue the voyage.*> But his 
authority as agont of the owners of cargo is strictly one of 
necessity'^ and he is not justified in selling any portion thereof 
until he has done everything in his powej* to carry it to its 
• lcstinatioii.^> In no case has he implied autlujrity to sfop the 
voyage and soil th(‘ whole of the c’argo in a toj'eigii fiort, even 
if a continuation of the voyage is impossibli^ anrl to sell appears 
\n tlic best course to take in the owner’s inten\st under the 
(‘irc’umstances.'^ Modern facilities of communication however 
tend to make obsolete earlier authorities on this branch of law ^ 

The master of a British sliip has no implied authority to 
vary any contract made by tlie owners/^ 1o ,jgrcc for the siihsti- 
tution of another voyage in place ol‘ tliat agreed upon between 
ilif’ f>wncrs and freighters or make any cuntraet outside the 
'^copo of that voyage,t** to hold <mt any person ns an agent io 
clinifer tlie vessel,to sign the bill cd Jading at a lower freight 
than the owm'r contracted for,i^ or making tlie freight payable 

1 Cttbi^tjuid MatuH Co. liarteaui (1875) L. K O P. C. liiy ; TVk 

Bomtu (1861) 30 I.. .7 Arl. 145. 

^ Cohf>tjnt(1 Marinf> IttAarnnee Cn. v. Bartpanr (1875) 1^. Jl 6 1\ 310. 

^ v, TZ/onison (1847), 17 L. J. C\ P. 241 ; JIunfet \ VurJter (134(t) 

7 M. A: W. 322. 

* Tht Ausirnha (1H59), 13 Moo. P. C. 132, P. C. ; \ Ru^fuJ Kxrhangi? 

Af^Hurance Co. (1819), 3 Moo. 115. 

> Australnn-inn fitvam Navigation CV>, v. Morse (1872) I<. R. 4 P. (\ 222 ; Benson v, 
Jhmran, (1849), 3 Ex. 644 Ex, Eh ; The Gt aiitmitne (1801) 3 Roh. 240. 

Gibbs V. Grey |1857j 2 H. N. 22=115 R. R. 408 ; Kreeman v. Kasi India Co. 
[18221 5 R. A Aid. 617=24 K. R. 497. 

Atlantic Mutual lnsuraf%ce Co. v. Jinth [1879] 16 Ob, I>. 474 , IVilson v. Mihir 
[18161 2 Rtark. 1 ; Aentos v. Burns [1878] 3 Ex. 282 ; Van Omeron Duwick 
[18091, 2 Camp. 42=11 R. R. 656. 

8 Pollofk A Mulla, p. 645. 

Grant y, Noiuvau [1851], 10 C. B. 665 ; Pearson v. Gosrhen (1864], 33 L. J. 

C. P, 265. 

10. Burgnn v, SDmrpe [1810], 2 Camp. 529. 

11. The Panny, The Mathilda [1883J, 5 Asp, M. C. 75. 
l^iekerneit v. Jauberrg, [18621 3 F. A F. 217. 
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to any perpon other than the ownerJ His authority to sign bills 
of lading is limited to signing for goods actually received on 
board,2 and all persons taking a bill of lading, by indorsement 
or otherwise are deemed to have notice that his authority is so 
limited.3 

The term ‘‘necessaries’ includes anchors, cables, rigging, and 
matters of that description,^ coals,^ provisions and clothing for 
the crew,® copper sheathing,screw propeller,® money 
advanced to pay for necessaries,'^ or to pay a shipwright’s 
lien,^'* towage and dock dues.^l and insurance on freight, 
such repairs and other things as the owner as a prudent man 
would have ordered if he had been present at the time.^® 
Though the supplies come within the category of necessary 
things for a ship, yet a person who supplies them must show 
that they were necessary for the ship at the time, and if it is 
provided that there were oilier things of the same description 
on board, he must prove that they were not sufficient.!^ 

The relationship between counsel and his client is not that 
of agent and principal. The duty of counsel is to advice his 
client out of court and to act for him in court, and until his 
authority is withdrawn and this withdrawal is made known to 
the other side, he has, with regard to all matters that properly 
relate to the conduct of the ease unlimited power to do that 
which is best for his client e. jr/. he can assent to a compromise 
upon certain conditions and terms.!-'’ “Counsel is clothed by his 
retainer with complete authority over the suit, the mode of 
conducting it, and all that is incident to it, and this is understood 
by the opposite party/’!® 

1. Retfnolds v. Jex flSfiS], 34 L. J. Q K 241. 

2. Cvf V Rfuce [ISfifi] IB Q B. D 147 ; v. Ward [1R531 8 Ex 330—91 

K n, 519. Tlip movstcr’s signntaie is prime fnne pvjfleru-e ftgain&l thu owiiPis 
that tliP goods signod for wero put on bonrd, but it is not ponclusive against 
thorn. Broun \. J*oiret Dnifryn Vouf Co (18751 L. 11. 10 V P. 562 ; Smith \ 
Bedouin Sfeum Nai lyuUun ('u., [1896] A 0. 70, uiiloss there is an agioonioiit 
tliat the bill of Indiiig shall be eonrlii'uve ovidonoe against the owneis as to 
the q[uaiitity shipped. L%hhman v Chvisiie [18871 1^^ 0 B. I). 333. 

3. See Bowstead, p 82. 

4 The Alejeander^ 1 Win. Boh. 340 

5. The Friesland, 1859 Swa 454; The Comtes'^e dt AVer/MP) pi//p, 1861 Lush 

329 ; The Mecca. 

6. The Ft H. (rOKfabncl, 1858 Swa. 344 ; Thf Winuxm F Safford, 1060 Lush 69 

7. The Ferla, 1958 Swa. 3'13 , The Tiirham, 2 Asp M. C 603, 

8. The Flecha, 1 E. & A. 43H [4411 

9 Arthtxr V. Bufdon G M & W. 138 1144] ; The Sophie, I Wm. Boh 368 , The 
Albert Crosby, 3 A. & E 37. 

10. The Albert Crosbif, supra. 

11 The St Lawrence, 5 P. D. 250. 

12 The Buja, 3 A. & E. 516 

13. lh%d. 

14. Halsbnry. Vol. XXVI [lat Ldn |, Art. 124 ; The Alexander, anpra ; see Katiar, 
p. 768. 

15. Per Lord Esher M. K in Sdatihews v. Munster [18B7J 20 Q. H. D 141, 142. 

16. Per Bowen L. J. 20 (J, B D. 141, at p. 144 ; Jantf Bahadur v. Shanker Bni 
[1890] 13 All. 272 ; Kundo Lai v. Nistatdm [1900] 27 Cal, 428 ; Jagannath Das v. 
Bam Das [1870) 7 B. H. C. O. C. 79. See CanHson v, Rodrigues, 1886] 13 Cal 
115, where the Couit set aside a eompromise made by counsel lor the plaintiff 
against her express prohibition, the consent degree not having been sealed, 
and tbo plaintiff having notiiied her dissent before the decree was drawn op. 
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TJiidi«r tte Eaerli^H law* it has been held that whore counsel 
h» employed to conduct a case, he has implied authority, subject 
to aay express instructions to the contrarj"^ ^ ^ 

1, To consent to a non-suit,^ or to the withdrawal of a 
juror-"* 

2, To compromise or abandon the claims of his client, or 
gfive an undertakinjpr on his behalf, in respect of all matters 
within the scop© of the suit or matter,but not in respect of 
anything beyond the scope thereof.® 

3, To enter mto an agreement with the counsel on the 
other side as to the subjeil-inatter of the suit or matter, or as to 
costs J but not as to anything beyond the scox>e of tlje suit or 
matter.® 

4, To consent to an order.® 

5, Generally, to do all other things appertaining to the 
conduct of the case according to his absolute discretion.*** 

In India also a counsel has the same implied authority to 
compromise an action as a counsel in England. But this 
authority may be withdrawn or limited by the client, in which 
case it is destroyed or restricted.^ * This authority does not 
<*xteiid to a compromise of matters outside the scope of the 
particular case in whtcli lie is retained,*** nor to referring the 
^•ase itself to arbitration on terms difierent from those which the 
tlient has authorised. If he docs so the settlement may be set 
aside.^ ^ 

In AsJearan v. £J. I. UlyM, the Calcutta High Court pointed 
out that an advocate ( whether a counsel, a vakil, or attorney^ 
lias authority to compromise a suit if he assents to the arrange¬ 
ment in court but his client is not bound by the act or admission 
of the advocate out of court unless it is in fact authorrf^ed by the 
client or ratified by him. But this disiinctioii has not 
JidoptecJ in subsequent cases iii wdiioh tlie whole subject has 

1 S<'« p. 7r Biid auUmiities Oh i-cmd. 

.i SiiB V, (Jot'tiun [[902] A C 405, v. .> jCh. 

1) 281 ; jSht'p/ft’j Ifohtftjsoft, [1919| 1 K 15, 474 
Lf/nrJi V. CW Ll8fi5], 12 1. T 548, 

4 \ /'Vonrf.s [JS^fi], L. K 1 Q B 379, 

> /iV lVoo</, p. ir^nham [1872], 2l W. R. 1U4 ; nnnnhft k w |l858l, 

2H Ij. J. C P. lU ; Ilaigtffrf^ \ HargrfW^ [1850J, M) L ,1 CU 2bl , MttftfiefCf; 
IJ8B7J, 20 Q. 15 1) J4L 
V. Wood [1888], 4 T, L. R. fiHO, V A. 

' S/fftftjts V. >Vawri#f, supra ; Sofinfen v, Stttnft^n^ IJ85H), 27 Ij J Ch 35 , 
Ap l^ri^on Mine, [188SJ, 88 Ch. U. .51. 

« V. ntd/and, [1895], 14 li. 336, C A. 

9 Moie V. [1920]. 1 Jnc. & Tf7r/A-. 673; JieffoMet 11844), 8 lOt , 

J^'urnii>ai v. Hotfle, [1827], 4 Ruas. 142 
1*1 Stmi4AB V. J^ranris, bupra , hffnch v- Coe7, [18661 12 L. T. 64K 
11 Shermandan v. Abdul, 39 C. W. N. 1185 P. C. 

Nundo hftl V. NiMfurint, [1900] 27 Cal. 428 ; Johurmidl Bbutra V. Kedcir NafM 

Bhutra, 1927 Cal. 714=55 Cal. 113=1041. C. 387. 
l«t locale V. Gof^dttn L^hnox [1902] A. C, 465 ; Chuni Lai Mandal V. Htr<i 1 a» 1 
Manual Ud27] 32 C. W. N. 44=106 I. O. 309. 

** 52 CaI. 386=1925 Cal. 696=88 I. C. 413=29 C. W. N. 566. 
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been; ret^iewed ai?itl it has been held that the authority of » 
counsoKto compromise is implied and inherent in his position.^^ 
No power o^f aitorney is necessary to empower a eounset 
to agree to a vali<l and binding compromise.^- Where the com¬ 
promise extends to collateral matters, outside the scope of the 
particular case in which the counsel is engaged^ in order to bind 
the client it must be shown that the counsel had a special 
authority to compromise. If counsel under a misapprehension 
of his client’s instructions and believing himself to have autho¬ 
rity acts in fact without it, he cannot bind his clients> A com¬ 
promise of a case notwithstanding the express prohibition of 
the client was set aside> A counsel has otherwise implieil 
authority to (‘onfess judgment, withdraw or compromise or 
refer to arbitration the suit in which he is instructed if his doing 
so is for the client’s advantage or benefit even though he has 
no express authority from his client,& and even though it had 
been effected contrary to the express instructions of the client 
unless the prohibition has previously been communicated to the 
other side. « The advocates have no doubt ostensible authority 
to compromise a suit, but in cases where they took express 
instructions from their cliemts, and it wslh doubtful whether the*- 
clients appreciated that they consented to a cninpromise in the 
same sense in which it was appreciated by the advoeates^ it wai4 
held that it was open to the court to refuse its assistance for the 
purpose of implementing the eomproniise if iii its rliseretion it 
i bought it right and proper to do so.'^ 

Unless the authority of a coniisel is limited, a compromise 
entered into by him in the absence of the client and without 
his consent is binding on the client as a c'omproimse within the 
apparent general authority of a counsel is binding on the 
client.^ A compromise made by a counsel duly authorized by 
"^^akalafnama to enter into a compromise on behalf of liis client 
will be binding on the client even thongli the c oiiri'-el acted 
under the instrnetions of a tliinl person.** C^ouiisel has apparent 
authordy to compromise in all matters eoiinef'ted with the 
aetion and not merely collateral to it; if he aets witliin his 
apparent authority and the other party has no notit^e- of any 
limitation or restriction on that authority tlie client will be 
bound by the agreement made by his counsel Before a consent 
order has been drawn up and perfected, the consent given by 

1. Johtfi ntnti V Kedtn noth, Cal. 130 Tlie fiift thfil ilu* rouphBJs on eitlu i 
siili* hax' tM»nwi(icrod inattrr outsjile the fouit loom ilofs not vitmto the 
(•onst*nt jjiHtlc to the ctniit in it« prc^niU'f* , Stmrrndra > Tarnbufa, 57 I. A 
133, authority ol rouiisol to offei-t n romproinireviewed 

2. Jiatttzftti V. (JojKt?, 1, Jj. n. 17 Ijah. 456, 

3. Nando La! y, Nifttarini^ 27 Cal. 428, 438, 448 ; Swinfen v. I. C IJ N S 

364, rotd. to ,* M}ithin Karnppan, 50 Mad. 786, c*iled in limiuran i 
M.i}hammQdt 33 A. 1j. J 953 ; Sirinfen V Cltehnftford, 5 If. A N. 890, 922. 

4. Oarrifton v 1 L Jl, l3 Cal. 115. 

R. Muihiah v Knruppnn. 50 Mad. 786=105 I. C. 5=l927 Mad. 852. 

6d Askaran v. K‘ 1. H!y,^ 52 Cal. 386 ; Nando La! Nn*tat tni 27 CnI 428 ; st o. 
Jiowevcit, Mafhtah Vhefy v Knruppan^ 50 Mad 7H6, if a connaol i« instruet^Ml 
not to do ao without oTtpresfl aathority from his flieiit, he has no power to 
<iomprtnni8P, make admission iii oi r^ter to arbitration a suit. 

7. iVa Ahma y. Ha Khin. l3 B. 3l9. 

H. *s'en V. Ch-uni, 83 I. O. 6ll. 

9. Y. f/nra, l08 I, 0. 262. 
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oouasel er solicitor may be withdrawu by the cJieut if the 
<*oaas6l or solicitor gave it under a misapprelieusion.^ If a 
party is by the fraitdiileat action of his vakeel or other legal 
a,dvisor committed to a compromise to which h-e did not wish 
to consent, his proper action is to gel the decree set aside as 
having been obtained by fraud ^ 

The case of a pleader stands cn a different footing, and 
lie cannot enter into a compromise on behalf of his client 
witliot his express authority,nor can he apply for an order for 
referring a case to arbitration.'* 

An attorney is entitled in the exercise of his discretion 
to enter into a compromise, if he docs so in a reasonable, skilful, 
and bma fide manner, prox^ided that his client has given him no 
-express directions to the contrary.^ In Jagan NatMass v. 

Ravndas^ the only Indian case on the subject, the court found 
that the client had authorised his attorney to compromise, and 
that the compromise was reasonable and proper. 

It has been held that counsefs consent to a decree is 
without authority if it be given without consulting the client 
when the client is present in the court even thougli the counsel 
be unaware of the fact.*^ When a consent decree is set aside 
on the ground tliat the decree was passed on a compromise in 
excess of the authority of the pleaders of tlie parties the effect 
IS to revive the original suit ® 

When a person engages an advocate or a rakil to conduct Arimmonty 
Ills cas^ it must follow that he authorises him to make binding 
admissions before the coitrl, in course of his conduct of the 
case.* But admissions in order to be binding must be within 
the scope of authority,and upon a question#!' fact within the 
■^f'Ope of the suit.^* And the greatest caution sliouhl be exercised 
hv the Courts before acting upon the stateiiKUits outside the 
ordinary sciopo of the vakiVs authority in the particular matter 
for which he is employed.Similarly, parties are bound by 
Ilnur counselhs admission unless he has been induevd or mislcfl 
by some circumstances to make the slatoment under mistake.''^ 

So an admission by an attorney unless satisfactorily explained 
away fiiriiishes cogent evidence against the client 

1 Nilonti V K€(U(t\ 67 I. (t. !»6 
i Ufxma V. liixmH, l63 I C. l6l 

Jayjnpati V Ekamhara^ !il MrO. 274 , VefxXaianxmO't’in v ChariVfX, 6 Bl. H. (J. Ji. 
l27 ; Dighijoif v. Ain Italmnn, 17 C. W. N 156 ; see also Arhampm uMhnih 
(inntz^ 3 Mad 18H ; lia)tnngo}X dn v. f^hurrhigiriffonrin^ 34 Horn 4oa 
+ Hnm Jiwan v. Knit Charan^ 4 A. Jj. J. 342. 

5 Pratf V. VottJe'i (18,59) 1 IS. ^ B. 839—117 B. R. 483, Pveatmrh v. (1805) 

18 C. B. N 8. 806=144 K.K 683 (Riithonty of a rlork to rumproniiflo)i 

« (1970) 7 B. H. C. O. 0 79. 

7. Ghntd Hnm v. ^arihujc, 34 C, W. N. 2l0. 

® i<(tj Kumar v. Kara Kruxhna, lO I. (;. .355. 

* Bhutnath v. Ram Lai, 6 C. W, N. 82. 

AVfrt Ram V. tfciya, A. I. E. 1923 Pat 37. 

fl iRgmjay v. Ata Rakman, l7 C. W. N. 156 ; Barmihf v. Emp^y .52 BoiU. 086=112 
1. 0. 110=1928 Bom. 241. 

f J Jang Bahadur v. Shadkar Lai, l3 All. 272, 276. F. B 

Loddam Konn v. Yelltnoa KonUy 1922 Bom 233—70 L C. 417 ; Venkntn 
^nrnnimha v Bham/akartuy 29 I. A. 76=25 Mad. 367=6 0. Wi N. 64l. 

Keiohey v, Saraf Kumariy 20 C. W. N. 995 ; Chandra v. Karpaty 34 I. A 27. 
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But a party la not bonnet, generally speaking by a pleader^a 
admission in an argument on what is a pure question of law 
amounting to no more than his view that the question is un¬ 
arguable.* Similarly, an admission made by a counsel on a 
point of law cannot in any way bind the client.2 Similarly, a 
wrong admission of a Mukhtar on a question of law would not 
be binding on the principal.^ 

Admissions in court by counsel on matters of fact relevant 
to the issue bind the client but not admissions on a question of 
law.^ Where counsel had given an undertaking that no appeal 
would be filed to the Privy Council an appeal in breach of the 
undertaking was declared to bo not maintainable.^ If a client 
is in court> and desires that the case should go on and counsel 
refuses, if after that he does not withdraw his authority to 
counsel to act for him and acquaint the other side with thi.s, 
he must be taken to have agreed to the course proposed.’’^ 

Tlie same rule applies to other professional agents. Every 
such agent wlio is authorised to do any act in the course of his 
trade, profession, or business, as an agent, has implied authority 
to do whatever is usually incidental, in the ordinary course of 
such trade, profession or business, to the exceuhoii of his express 
authority, but not to do anything which is unusual in such 
trade, profession or business, or which is neither necessary for 
nor incidental to the execution of his express authority.’^ In 
V.an architect was employed to make plan for 
building certain houses. Having made the plans, he instructed 
a quantity surveyor io take out quantities, and then invited 
tenders, all of which exceeded the limits of the building owner’s 
proposed expenditure. TJie quantity surveyor sued the building 
owner for his for taking out the quantities relying on an 
alleged custom in the building trade, by which the liability for 
such fees was thrown on the building owner in cases where 
no tender was accepted. The jury having found that there 
was no custom by which an architect was authorised to employ 
a surveyor without the sanction of the building owner, and 
the owner not having expressly authorised the employment, 
it was held that the defendant was not liable. 

An estate agent is instructed to find a ])urcha8er for certain 
property. lie receives an offer, which he sulunits to his principal 
^Phe principal then in.stnirts Inni to withdraw part of the 
property, and iiame.s the lowest price for the remainder. He 
has no implied authority to enter into a contract for the sale 
of the property, though the price is specified, because it is not 

1. Narayan v. Vt^nkatatharyu, 2S Bom 408 , hitnhfiya v Shfo Nathy 1925 Ondh 
565—87 1. C 956 , Chundot} v. Murhdhm 1926 Umlh 811—92 I V 732 , 
Laxmi \ Vfnknt Ffio, l925 Nag. 207; hop, howcvei, JVrrtjrf Kttthmt v 

1929 All 446. 

2. Nanak rha ml y. Mir Miihammody 1924 Lah. 702=^75 IC lo48, VJufn 

Kntnyyu v. NalUtmain, lU28 Mad 900=109 I (’ 98; Thahrar Piannd 

V 102.5 Cal. 1171=90 I C 98=42 Cal L J 71, lliakur Pjaftad 

V, Chandnka 1925 Omlh 850=81 X. C 742 

3. Nojsa Btht V. //flwfifw Ah, 144 I. V. fllO (lalO. 

Jiashiven v Midinmmad, 158 I. (' 97. 

5 Amir v, Indprjif, 14 M. I. A. 2U8j Bo 1/mtm Suqnr Mtfhy l27 J C. 4J8, 433 | 

6 Mattheiri^ v. Muwtpr 20 Q. B D 141 oited in Ghnftt Rntn y Cal, 31 

7. BowMtead, Article 40, p. 68. 

H. (1899) 2 Jr. B. 275. 
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usual for eRt«tte afifenl^s to outer into contracts on behalf of tlieir 
I^rinoipals, unless expressly authorised to do so, their diity hv>iu^ 
merely to submit to thoir principals any oilers which may 
1)© made to them.^ But where an owner of certain liouses 
instructed a house and estate a^eut to sell them, and agrrocJ to 
pay a commission on the price accepted, it was held that the 
a^ent having: submitted an offer to the principal, who notified 
to him his acceptancje of the price offered, the agent had 
authority to make and sign a contract for sale on the principars^^ 
behalf. 

A bailiff' authonse(l to distrain for rent has ijiiy^lied autho¬ 
rity to receive the rent and expenses duo ^liid tender to him 
has the same effect as a tender to the landlord.^ 

\ccording to English law^ a solicitor has implied authority:— 

1. To receive payment of a debt for which he is instructed 
to sue.* 

2. To receive the coiiside^ralion for a deed upon its pro¬ 
duction duly executed and containing a receipt for siicli 
consideration by the person entithnl to give a receipt therefor.*^ 

3. AVhere he is authoiised to conducti an action— 

{a) to compromise^ or refer the subject-matter thereof to 
arbitration;*^ 

il)) to abandon the claims of his client, provided that they 
arc within the scope of the a(dioii but not where they 
are collateral thereto;^ 

(r) to enter into an undertaking in reference to the 
subject-matter thereof 

4. Where he is authorised to proceed to satisfaction- 

1 ('ftfnihurn v. Moot p (1892), Gl, 11#. J Ch. 1574; HnufPt' Sftxtrp (1874), L, 11- 19 

iilq l09; Thiunnn v. UpM (1997), 97 L. T. 239, J.intoth \ lironi/fff (1920), 37 
T. Ij. 11-48. Hoe also ^'a/p of Xprfih f'o/fipt’t/ \ h'urtipHs (1871)), 4.t I#. (’li. 

27G; rf. Kpen v -l/err/, (1920) 2 oh r»74 

*J- Hosenhawtt v. BeUon, (lUOO) 2 i h, 2(57, iffpn v. Whifetnmi fl920), «9 L J 

Ch. 534. 

3. llafrh V. Uaff* l5 (J. 11 I(• : ttlht) tioullon \ 2 FJ it E, 309, Kihi^ti' 

sUL’li 1en«ioi VIas iiimle tf) a innii k‘tt iii pos«oMsioii of flic ilistrniiierl prfipi'itv 
bv the bRilill'. 

howstr^Ril; cp. 7R to 7S 

4. Bowhtoacl. pp. 76 to 78. 

5. Yntpfi V, l^^rerkleton (1781), 2 Poiif'. 62,1. Tlio nulbonty rxt* iicls to tlio 

Hoiicitor’s Ijondnn who iHsuoh aiul mdorsos the wril“ Wfttttf v. Alder/fon 

(1837). 2 M. & Kob 127. 

6. Law ol Propprty Aot. 1925 (15 (reo. 5, c. 20), a. 09 , Trostei* Act, 1925 (l5 Cleo. 
.5, c. 19). M. 23, exteTiding- the principle to solicitors of fruHtees. 

7. Buii^r V. ffniffht (1867); L. R. 2 Ex. 109 ; 36 L. J. Ex. 66 ; VreMwirh v. PoIph 

(1885), 34 L,'J. a P. 189 ; 18 C. P. (N. S ) 806 ; CAoow v. Parroif (1863), 32 

L. ,T. C. P. 197 ; 14 C. P. (N. R ) 74 ; Rp Npwpn (1903) 1 Ch. 81 2 ; 72 L. J. 

Ch. 356 ; WpUH y. Roe (1918), 87 L. J. K. B. 520. Hee also UWp v. Ritrpndhur\j, 
(1910) 2 KB. 658 ; 79 L. J. K B. 1119. (’oiiip. Rp A Debtor. (I9l4) 2 K. B. 
758 ; 83 L. J. K B. 1176. 

8. Pavietl v. MitMfem Pountip& Hy. (1848), 2 Ex, 344 ; 17 L. J. Ex. 297 ; 76 R. 11. 

615 ; Smith v. Troup 1849), 7 C. B. 757 ; 18 L. J. C. P. 209. 

9. lie Wood, Ex. p. Wenham (1872). 2l W. K. l04. 

lO, Up Vommonwentfh Lnnd, etc.. Co., Air. p. JfolUnyfon (1873), 43 L. J. Ch. 99, 
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ia) to issue and indorse a writ of j®. /h-v and do ail other 
acts necessary to obtain the fruits of the judgment;i 
(/>) to order the sheriff to withdraw from possession under 
a writ of ft, /a.;a but his manag'ingr clerk has no irDplied 
authority, thoug-h left in charge of the office and 
business during the temporary absence of his 

employer;^ 

(c) to compromise, after judgment.^ 

Under the same law a solicitor has no implied authority, 
as such ;— 

1. To ifiterpfead or agree to postpone execution after a 
judgment in his client’s favour, he being then functus officio, 
unless authorised to proceed.^ 

2. To direct the sheriff to seize particular goods, when issu¬ 
ing a writ of fi. fa., or otherwise to interfere with the sheriff in 
the performance of his duties.^ 

3. To institute any action or suit7 

4. To compromise a claim on behalf of his client before 
an action has been commenced in respect thereof.^ 

5. To sign a memorandum of a contract of which ho is 
instructed to prapare a draft, so as to satisfy the provisions of 
the Law of Property Act, 1925.» 

6. To receive the i)urchase-money for property sold (ex¬ 
cept on production of a deed, as above. 

7. To receive payment of a mortgage debt, though autho¬ 
rized to receive payment of the interest and permitted to have 
possession of the mortgage deed.n 

8. To take a cheque in.lieu of cash in j^ayment of a mort¬ 
gage debt, of which he is authorised to receive jjayment.^^ 

9. To pledge the credit of Ins client to counsel for fees.i^^ 

1. .Tarmrtin v. Wntpe.r (1843), 1 I). & L- 769 ; 64 R. K. H6l ; Mtn'ris v. Sulhertf 

(1889). 22 9 R. D, 6U. 0. A. 

2. Levi V. Ahhott (1849), 4 Ex. .^88 ; l9 E, J. Ex. 62. 

3. Whyte v. NiUiing. (1897) 2 Ir. B. 24l. 

4. Riitler v. Knight (1867), E B. 2 Ex. 109 ; 36 E. ,7. Ex. G6. Coiui). J^e. .1 Debtor, 

(1914) 2 K. k 758 ; 83 L. ,7. K. B. 1176. 

5. Jmnes v. RiekneU (1887), 20 Q. B. 1). 164 ; 57 E. J. Q. B. 113; Lovegrove v. 

White (1871), L B. 0 C. P. 540; 40 E. J. C. P. 253. But. sue v. /*orte/\ 

(1912) 2 Ir. B. 551. 

6. .Vmith V. A'ew/ (1882), 9 Q. B. D. 340 C. A. 

7. Wright v. Cattle (^^81 7), 3 Meriv, 12 ; AtJ.’inson v. Abbott (1855), 3 Drew, 251- 

8. Macaulay y, Polley (1897) 2 Q. B’ 7 22 ; 66 E. ,/. Q. B. 665, C. A. 

9. Ifoivard v. Braithwnife (1812), 1 Ves. & B. 202 ; iimith v. Webster (1876), 

3 Ch. D. 49 ; 45 E. J. Ch. 528, C. A. Bat see Griffiths Cycle Corpn. v. Ifutnher 
(1899) 2 Q. B. 414 ; 68 E. J. Q. B. 959, C. A.. North v. Lomnes, (1919) 1 Ch. 378 ; 
88 E. J. Ch. 217 ; 7/orner v. WalJcer, (1923) 2 Ch. 218 ; 92 E. J. Ch. 573. 

10. Viney v. Chaplin (1858), 27 E. J. Ch. 434 ; 2 De G. A J, 468 ; 719 R. B. 213 ; 

Kx, p- Swinbnnks. Re Shanks (7879), 17 Ch. Ti. 525 ; 58 E. J. Bk. 120 G. A. 

11. Wilkinsmi v. Candtish (1850), 6 Ex. 91 ; 19 E. J. Ex. 166 ; 82 R. B. 588 ; 

Kent V. Thornas I H. A N. 473. 

12. Blumherg v. Life Interests, etc.. Carp,, (1897) 1 Ch. 171 ; (1898) 1 Oh. 27 / 

66 E. J. Ch. 127 ; 67 ib. 118, C. A. 

13 Mostyn v. MoHyn, Ex, p, Barry (1870) E. B. 6 Ch. 457 ; 39 L, J. Ch- 780. 
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10, To take special journeys, or go to foreign 
client’s behalf.^ 


parts, on his 


An insurance agent is a limited agent not a general agent, 
and has no authority to contract for the company.A local 
agent of an insurance company has no implied autliority, as 
such, to grant, or contract to grant, policies on behalf of the 
company, that being outside the ordinary scope of his emjiloy- 
merit and duties.^ Where A is the agent of an insurance 
company, and has authority to receive the payment of premiums 
\nnthin fifteen days of their becoming duo, he has Jio implied 
authority to accept paymeni after the expiration of thal liine.^ 
Similarly, an agent cannot bind the company as to tlie t^orins of 
the policy,® or waive a torfeiture.® Nor can he novate oven 
though the premium is paid to him.'^ 

A partner has implied authority from other members of 
the firm to procure an insurance to be efiected for them and 
liimself in partnership property,« but this rule does not apply 
to part- 0 wners^^ unless tlicy are jointly interested in the parti¬ 
cular adventure insured in such a manner as to be partners 

thorei 11.10 


(</) 


A consignor or commission agent to whom funds are 
remitted for the purpose of pundiasing and shipping goods for 
his employee has not, merely as consignor, an implied authority 
to insure the goods ou behalf of his principal, but such aulho- 
nty can be inferred from the established course of dealing 
between the t wo parties or by the usage ot a particular trado.it 

Similarly,'a consignee to whom goods arc consigned for 
sale has no implied authority to insure them on behalf of the 
consignor and cannot .therefore, charge liim with the premiums.!!^ 
But where he has made advance on the gomls consigned to him, 
ho acquires authority to insure them in order to safegard his 
own interest and then by alleging interest in himself and his 
oousignor can recover the wlioh‘ amount from tlie underwriters 
in the event of a Joss to the gooils.*-^ Hnless the agent has 
lumself acquired an interest in tin* subjeet of insurancei'i an 
authority to insure may be revoked at any time b<d'ore a binding 
contract is made.i® 


1. //e (1B77), 5 Ch D. HI.'), (\ A. ; h't Vmt (IH4i)), 9 IJcav. 2:\4 ; Hf Bpi(tn 

20 Benv. HC. 

2 Arpy v. Fprnif 7 M. A W. ]5l. 

■'1. Ltnfovd V. Prurinciah Insurance Co. Bea\ 201 

4. Acey v. Fetme, ‘^upra ; hin- alho London rt Lnruh AH'iyjranvt‘ fV). v. Fleminf^ 
(1807) A. r 499. 

5. Fotrler v. Sroffinh Ffjuitable Land Assuutnre i o. i!H L. J N. S. Cli. 225. 

0. V, Fernte, aopra ; bu( see M/wy JIann/. 5 Uep, M A G. 2155. 

7 icey V. Ffi me supra. 

«. Halsbury, Vol. XVII. (l.st Edn.) Art. 690. 

0. BeU V. Humphries^ 2 Stark, 345 ,■ Pober/s v. ihfdby, 0 Price 269. 

10. Robinson v, (Headowe^ 2 WiriK. N. C. 156 

11. IhCer on Maiino IiiHurnriee (Jo., Vo) IT, pp lOl, 104. 

12. Ibid., PI). 107, 108 ; Katiar^ p. 756. 

13. Wolff Horncafttle. 1 B. A P. 'M6 ; CarnUhere x. Sheddon 6 Taunt, 14/ 
Cranfurd v. ITvnhr, 8 T. It. 13 (2.3)/ Ebrnroi th v. AfUa^ice Marine Insurance Co.. 
L. R. H. C. P. 596. 

14. Smart v. Sandars, 5 0. B. Ho5 (.917, 988). 

15. Halsbury, Vol. XVII (Ist Edn.), Art, 700. 
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A person may have an express or implied auihority to 
insure on behalf of another but unless he has such authority, 
he cannot recover the premimn from the other person.i 

It is to be observed that ^he Indian Insurance Act of 1938 
now bring'rt under control and places restrictions on persons 
acting as convassers and commission agents as well as on rebates, 
commissions or any gratification paid to any person in order to 
induce him to take out a policy, or insure his own life. No 
person can now take or contract to pay any remuneration or 
reward by way of oommissicn or otherwise for soliciting or 
procuring insurance business in India to any person except an 
insurance agent or a person acting on behalf of an insurer who 
for the purposes of insiirdiice business employes insurance 
agents. An irisuraiioe agent is now defined as “an insurance 
agent licensed under section 42 (of the Act) being an individual 
who receives or agrees to receive payment liy way rf commi¬ 
ssion or other remuneration in consideration of his soliciting or 
procuring insurance business.” Under that section the Supe¬ 
rintendent of Insurance or any officer authorised by him in 
this behalf lias power to issue licenses to such agents on pay¬ 
ment of a prescribed foe. The lieoiico issued is to remain in 
force for twelve months only from the date of issue and is then 
renewed from year to year. 

The Act further lay§ down that in case of life insurance no 
insurance agent shall be paid a remuneration in any form 
exceeding forty per cent, of the first year’s premium payable on 
any policy or policies and five per cent, of a renewal premium, 
or in the case of business of any other class, fifteen per cent 
of the premium. However, insurers in respect of life insurance^ 
business only, may pay, during the first ten years of tlieir 
business to their insurance agents fifty-five per cent of the first 
year’s premium payable uii any policy or policies afiected 
through them and six per (-(mt. of the renewal preniiums (si'ctioii 
40 of the Act). In addition to this, the Act iurtln*r lays downi 
that'no person should allow or offer to allow either duectly or 
indirectly, as an imluceiiient to any person to take out or renew 
or continue an insurance in respect of any kind of risk relating 
to lives or proiierty in Tiidfa, any rebate* of the whole or part of 
the commission payable or any rebate of the premium shown 
on the policy, nor shall any person take such a rebate under the 
said circumstances, except such rebate as may be allowed in 
accordance with the published prospectuses or tables of the 
insurer (section 41), TTndiT this section the person wrongfully 
giving or receiving rebate is punishable with fine which may 
extend to one hundred rupees in the case of a person or agent 
inducing and rupees fifty in the c*ase of a person taking out. 
renewing or continuing the policy. 

As regards partners in a firm, tlie law is that the act of a 
partner whieh is done to carry on, in the usual way, business of 
the kind cariied on by the firm, binds the firm.2 This is subject 
to the proviso that in order to bind a firm, an act or instrument 

HaJsbury, vol. XVIT, (1st Edn.) Aft. C99 Frent'h v. JinrKhowf, 5 IJurf 272 

S, 19 (1) Indian Partnership Act, 1932. 
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doae or executed by a partner or other person on behalf of 
the firm shall be done or executed in the firm name, or in any 
other manner expressing^ or implying an intention to bind 
the 

This authority of a partner to bind tlie firm is called his 
“implied authority.” The Act, however, lays down^ that in tlie 
absence of any usag^e or custom of trade to the contrary, the 
implied authority of a partner does not empower him to 

{a) submit a dispute j’olating to the busijiess of the firm to 
arbitration. 

(W open a banking account on behalf of the firm in liis 
own name, 

(c) compromise or relinquish any claim or portion of a 
claim by the firm, 

(d) withdraw a suit or proceeding filed on belialf of the 
firm, 

(e) admit any liability in a suit or proceeding against the 
fi.rm, 

(f) acquire immoveable property on behalf of the firm, 

ig) transfer immoveable property belonging to the firm, or 
(/*) enter into partnership on behalf of the firm. 

The Act, however, further prescribes that the partners in a 
firm may, by contract between the partners, extend or restrict 
the implied authority of any partner, and that, notwithstanding 
any such restriction, any act done by a partner on behalf of the 
firm which falls within his implied authority binds the firm, 
unless the person with whom he is dealing knows of the 
restriction or does not know or believe that partner to be a 
partner.3 

Hence a partner's act binds the firm only if the other 
partners have in fact authoriseif or ratified it or if it is done in 
the course of carrying on (lie jiaj’tnership business in the usual 
way4 I. e. in accordaiict* with the ordinary practice of the 
partnership.* Tlio’rule of the Kngli.^li law that “a power to do 
what is unusual, however urgent,”t» lias been modified by the 
enactment of section 21 of the Act.'^ 

It follows, therefore, that if the partnership be of a g(Mieral 
commercial nature, a partucir may pledge or sell the partnership 
property ; he may buy goods on account of the partnership ; 
he may borrow money, contract debts, and pay debts on account 

1 Indian PartnerHhiii Aot, S, 22, 

2. iWd, 8, 1» (2), 

3 S, 2o, Indian Partnership Act, 1932, 

4. Sobhomai v. Pohumal, 13 I. C. 226 (8). 

5. Ja^abhai v. i$uatomJ\^ 9 Bom, 311, 3l7 ; but tin- question of nec»ew.ity i» not 
essential under this section though it may bo ho under section 21. 

6. Lindley, pp, 179, l80. 

7. Section 2l of the Act reads as follows :— 

A partner has authority, in an emerg^eney, to do all such acts for the pai*t>oae ot 
protecting the firm from loss as would be done by a person of ordinary prudenre, 
in hm own case, acting under Mnular circumstances, and such sots hind bht.' 
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of the paitnership ^ he may draw, maie, si^, mdoi^ie, accept, 
transfer, negotiate, and procure to be discount promissory 
not^s, bills of exchange; eh^^ and other negotiable papers in 
the name and on account of the partnership.l When one 
partner enters into a contract in course of the business, such 
contract bimls all partners^ and even a sleeping partner is bound 
by contracts made by the ostensible partners in the ordinary 
course of the partnership business,^ though the liability should 
be consonant with the principles of justice, equity and good 
conscience.^ Thus, in a business of catching elephants a 
partner has been held liable on a contract of indemnity entered 
into by other partners for the possible loss of an elephant taken 
as a loan for the purpose of the business.*'* 

Each partner is the agent of his co-partners for the purpose 
of contracting debts and obligations in the usual course of the 
partnership business.® Thus, a promissory note received by 
the managing partner in course of the business and on behalf 
of the firm is binding on the other partners.'^ So also, in a 
trading firm any partner has an implied authority to borrow 
money for the purpose of the business on the credit of the firm,® 
>nd in such cases a part/iier has an implied authority to draw, 
accept, and endorse bills of exchange and other negotiable 
instruments on behalf of the firm.^^ 

Even a dormant partner in a mercantile or ordinary trading 
partnership is liable upon every bill drawn by a partner in the 
recognized trading name of the firm, although his name 
rloes not appear on the face of the instrument,but the liability 
extends only to sums borrowed by the active partner in his 
capacity as a member of the firmd’ A trading business is one 
which involves the purchase of and sale of goods, but it is 
wrong to say that every business, whioli necessarily involves 
the expenditure of money for the purpose of buying goods 
which the business requires is a trading business. ^2 Where a 
jyartiier of a trading firm borrows there is no duty cast on the 
Vicrson advancing the money to make any further enquiries, 
and the other partners are liable though the borrowing partnei* 
nusappropriates the moueyi**^ and the transaction is unauthorised 

1. story On ARPiu-y, 124 ; adopted in Bank [yf Amtraiamn, v. tl847) 6 Mon. 

P. C. at p. 193, See Uam v. 2H C. W, N. 824. See also notes on psjfes 

28 to 31. 

2. Ahdul Rahman v. Afzal limaain, 1923 Oudh 259~145 I. C. 233. 

3. Bfr-kham v. Drake, (1841) 9 M. A W. 79. 

4. Kundeeput v. Urquhart. 9 W R. 3E>ri. 

ft. Mathuranath v. Begesu^an, 1928 Cal. ft7—1()6 1. C.*ftI6=^4() 0«J. L. J. 362. 

6. Chundf.e Charnn v. Kdufjee Cuwejee, 8 (tal. 678, 604. 

7, Oardhandas v. Haghuvirdat^, 1932 Rom. 539, Maung Pf Thaung v. Toungon 

10 Kanff. 2 <i 4-0 932 Rang. 118—138 L 

8. Saremat Puranchand v. Kapnrcimnd^ 1924 Bom. 260=:77 I. C. 548. 

9, i/ari'isen V, ,/rtcjtaoi», ( 1797)1 7 Term Rep. 207 ; WiHiwnmm v. Jahnmn (1813), 

1 B, ft C. 146; Afoti7al V. Ura t Oofwwarrfa/RanA, 1930 P. 0. 238=35 C. W, N. 1. 

10, Humruee (DmUhn Huasain, 13 W. B. 29, 30, P. C. 

11, iiow C’/mttdra V. 28 C. W. N. 824. 

12, Higgine v. Bettuehamp, (1914) 3 K. B. 1922, where it hae been held that a 

partnorahip with the object of ronning a cinematograph entertainment ia not 
a trading partnerahip. The term trading flrm has been likewise defined in 
SaremtU Puranehund v. Kap%rchaf^^ 1924 Born. 260. • 

18. iSVirewia^ Puranehand v. Kapurcliwd, supra. 
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if the creditor hay no notioe of l-he fraud.l But iho poaition 
would be otherwise if he has notice of auHjpieiouu circumstances 
which ought to have put him on inquiry/-* In the case of a 
partnership not of a mercantile character there is no implied 
authority in one partner to bind the others by negotiable 
instruments. He must have express authority.^ 

Power to bopow is incidental to power to trade and power Authority to 
to pledge the business asset*’is incidental to power to borrow^ 
and so the managing partner may borrow anti pledge partner¬ 
ship, asaefs.* According to English rule one partner can effect 
an equitable mortgage of immoveable property l)elojigiug to the 
partnership but not a legal mortgage unless with the express 
authority given by all the partners by deed, and it has been 
held that there is no reason why, following the English rule, 
he should not effect a legal mortgage as well.® The observation 
of Straight J. ^liat in India the presumption is against the 
existence of such a power was made in the case of a partriershiii 
between English men aad the case was not followed in the above 
Madras case especially as applied to natives in India. It has 
been held by the Judicial Committee that a mortgage by one 
of t he partners of partnership property for the benefit of tlm 
firm is binding on a member of the firm, although lie did not 
execute it.”^ So, the managing partner has authority to execute 
mortgage of partnership property in order to raise money to 
carry on the business.® 

Similarly, a mortgage by tlie managing ineiiibei 
of a joint Hindu trading family for the purpose of the business 
is binding on all partners.® Mortgage of the assets of a firm 
by the member wit li the consent and informal co-operation of 
the undisclosed partner, is valid and binding on the latter as 
principalBut a partner cannot give a valid charge upon 
partnership property (which he holds as trustee) for liis private 
debt to a lender who knows tlie property to belong to the finn.ii 
Objection under this score docs not arise wlieiv there is int 
agreement between the jiarties i-eslrioting tlie /j^irtner frciii 
executing a mortgage.*- 

Put negatively, it may be stated that one partner cannot 
create a charge on partnership propeit>, nor borrow iiion(*y foi 
the purpose of the partnei’ship so as to make the otlier partners 
liable except under their authority, express nr implied But 
when they allow him to conduct tlie business of tlie partner- 

1. Suremal Parcindinnd v. Kapurrhand, nupra, v. (lHri,l) 8 L. T 

637 ; /food v. A^fon, (1820) liuhs. 412 

2. See OJke// v, rC OA-f//, (1874) 31 L. T. 330 , fJovd v h'reHhfieJd (1820) 

2 C. A P. .325 : Htid v. HoUinshed (1825) 7 I)(»w. k Jiy (K H) 444 

3. MaMng Photnff» v. Oatvnod 6'«., 66 1. C, 584. 

4. Grfof Atertion Estate d' Monetary Co. v. Emith (1891) 3 Ch 432. 

5. Asan v. Somasundarum., 31 Mad. 206. 

6. Harrison v. Delhi London Bank, 4 All. 437, 459. 

7. Juggettundas v. Hamdas, 2 M. I. A. 487=6 W. R 10 J* (’ 

8. Jaffer AH r. Btandard Bank of South Afrien, 1028 P. C, 1115=107 1. C. 453= 

30 Bom. h, E. 762. 

8. Bemola v. Mohun Dossee, I. L. K- 5 Cal. 792 

10. Jefhahhfti Kerafbhai v. Chotmlat Chunilaf^ I. L U. 34 Koni. 209 

11. Wilkinson v. Eykgn, (1866), 14 W. R. 470 

12. Asan v. Somnsundaram^ 81 Mad. 306, 210. 
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ship in mch a manner as to make it appear that, to all intents 
and purposes, the whole control and management was vested 
in him, mey would be liable to make good all advances that 
were made for the necessary purposes of the firm.i 

A partner has authority on behalf of himself and other 
partners to apply the assets in making payments on account of 
the outstanding debts which would have the effect of preventing 
them from being barred by limitation. On the same principle, 
he would have authority to pass acknowledgmenta which 
would have the effect of staying off the claims of creditors 
and would have on the other hand saved the claims from being 
barred by limitation.'^ But it must be shown that the 
acknowledgment was an act necessary for or usually done in 
eariying on the business of the partnership.^ Mere writing 
or signing an acknowledgment by one partner does not neces¬ 
sarily of itself bind his co-partner, unless it can be shown that 
he had otherwise power to bind that partner for the purpose of 
making such acknowledgment and in effect purported so 
to bind him ^ It should be Tiotcd however that any person 
having a general authority to pay the amount of a claim 
must nece.ssarily have also authority to make part-payments 
to prevent time from becoming a bar to it.^ Hence the authority 
that has to be shown may be express or implied, and in a going 
mercantile concern such agency to strike balances in the firm 
account® is to be presumed as ordinary rule."^ In respect of 
partnership debt a partner’s authority thus exiends to making 
an acknowledgment by part-payment so as to bind his co- 
partners.*^ 

The Madras High Court iu its earlier cases held that a part- 
payment by one partner of a going mercantile firm will not save 
the operation ot limitation against the other partners, in the 
ab.senc'^* of evidenc e to show that ui the course ot business the 
partner who made the payment had amhority to do so on 
behalf of the firni.^ And the more iact that one of the partners 
ot a going concern is in charge ot a branch ot such concern 
cannot load to the inference tiiat such partner lias authority 
to bind the firm by an acknowledgment when pressed for 
payment.Ifollowing the above cases it was held that evidence 
of authority from the other partners is iieces.sary and cannot he 
presumed But the Court, at the same time, observed that 
the above decisions require to be reconsidered in the light of 
the rulings of the English and other Indian High Courts*. 
The point again rose and so far as those cases may be taken 

I. ffftrrtnon v The Dflht tt London Bank 4, All 437 

2 Ahdullah v Ranchodfaf^ 19 Bnm L R. 9B, Dahnlhrmn v KoUduft 26 Bom. 42 

3 Ualmkhntm v. Jiaiidnn, 26 Bom 42, 49. 

4. Gadu V. Parsotofn, 10 All. 418 

T) Bala Sintfh v, Bhagwan Btnghy 1925 Ran^. 30—2 Bong 367“84 T. C. 391 
6 Kam Rattan v. Sohha Bam, 1929 Uah 512 ; Kulfas Jiam v. W%nhan 1932 

Lah. 456—137 1. C. 771. 

7. Jh%d, Premjt, v. Doetia Doongersejf^ 10 Bom. 358. 

8. Mahadem v. Bamn Krishna^ 1926 Mad. H4=S0 I. C'. 653. 

9. ValoJifUnramania v. 8. V R. R. M Ratnanathant 32 Mad. 421. 

10. Shaikh MokidF^ v. Official Attsignee^ Mrtdroa, 35 Mad. 142. 

11. KB. V, Firm v. Scctharamfnmmi^ 37 Mad. 146. 
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to meau that direct evidence uf specific authority is necessary 
they have been held not to be good law by a Full Bench which 
held that direct evidence is not necessary but the authority 
may be infen^ed from surrounding circumstances such as the 
position of the other co-contractore or partners.^ There is thus 
nO practical divergence of judicial opinion now with respect 
to the authority of a partner to acknowledge a partnership debt.^ 

One paifner is bound by the act of another partner in seitimg 
settling an account between the partnership and a third person.^ a#uuuntsi. 

Olio partner has no implied anthority to take a lease of a 
house which would be binding on the firm though the lease is 
taken for partnership purposes.^ In liagoonathdas v. Morarji"^ 
it was held that where one partner takes a lease of premises 
in his own name, though on behalf of the partncrslnp, and 
with the assent of his partners, the latter are not liable to be 
sued by the lessor for the rent reserved by the lease. The 
ground of the decision wa.s that a lease is not a mere contract 
but a conveyance and effects a transfer ot property, and so far 
as the lessor is concerned, it must be deemed to be only on 
behalf of the person to whom the demise is made. But this 
view was dissented from by the Madras High Court in 
Chinnarantanuja v. Padmanabha,^ and the ratio devideiuii of the 
Bombay case was met by the case of mortgage as to which 
there is no doubt that, although ex(‘ciited by one person it may 
be binding upon the partners or others wlio have autliorised 
the act. But the Madras case does not seem to be a case of 
implied authority because in that case it. appear(‘d that by an 
agreement between the defendants any one panner was cm- 
fiowcred to tako a lease aud exoeute any necessary <iocumenl, 
such docnrmnit being taken to be binding upon all the partners 
.c^ if execidcd by them. 


It may be ol)sf»rved that in the Hill, as originally di*afted 
lease was specifically includc<l in sub-section (2) nf section It) 
nf the Indian Partncrsliip Act, but that clause was subsequently 
deleted, leaving the Courts free to dcM-itlc parlicular ca^cs (in 
tlicir particular facts. 


Section 22 of the Iiifhail Partnership Act, 101)2, pn‘S’( nl)cs 
that in order to bind a firm, an act or instrnmciit done oi 
executed by a partner or other person on behalf oi tlu* linn shall 
be done or executed hi the firm name, or in any other manner 
expressing or implying an intention to bind the firm. Subject tf) 
the provisions of section 22, unless there is any particular 
restriction express or implied, in respect of any liability to be 
incurred by Oh<* partner with regard to a bill or promLssory note 
which may be executed by one partner for the purposes oi 
the partnership, and such restriction is known to the creditor 
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by 
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1* Pandi}l VMranna v. Vpfrnbhadraswamt, 4-1 Mad. 427 F. B. , Ihuftd <t (’t;, \ 

, Hadha Kinhan^ 1935 Lab. 559-=!58 I 260. 

2. ' See Htihadetm v. Ham Krishna, 1926 Mad. 114=90 I. C. 

3. Manju v. J)f»vamm, 26 Mad. 186. 

4. Sharp v. Milliffan, 22 Beay. 606. 

3- 16 Bom. 568, 574, 575. 

19 Mad. 471. See also Raja Ram v. Ditalaf Ram, 1937 Lah. 715 --169 I (’ 535. 
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(see section 20) the other partner cannot eKcapo liability for 
the partnership debt.^ Even a minor partner may become a 
member in a partnership and in that capacity bind his co¬ 
partners by executing a promissory note on behalf of the 
partnership.*-^ En partnership of a limited character, where there 
is a document of debt wLi.h on its face binds only one partner, 
other partners can be made liable only if it is shown that tlio 
obligation incurred by one partner was within operations 
natural to the partnership and for tlie partnership.® So a bond 
executed by tlie managing partner for the purpose of the firm 
and within the scope of his authority is binding on the 
remaining partners.'* The principle that only the maker of a 
promissory note can be held liable thereunder is not applicable 
ill a case where an independent contract is alleged and, there¬ 
fore, the promisee can be allowed to adduce evidence as to 
the independent contract. If the plaintiff can show that 
there was a contract with the partnership and the promissory 
note executed by a partner in hi^ own name was merdy 
evidence of such contract, all the partners would appear to be 
liable.® 

It is to be observed that a partner is an agent of the firm 
of which he is a member and while acting within the express 
or implied authority his act binds tlie firm But in order that 
the firm may be liable for liis act or any inslriiuu it executed 
by him ho must act as agent of the firm, and not on his 
own account a& principal in which case the firm would not 
be liable inspite of the fact that it derived benefit.^’ The mere 
fact that money, borrowed by a partner in his owiinam^on secu¬ 
rity belonging to him personally, has been used for the purposes 
of his firm with the knowledge of his partner does not 
render them liable,though he may be entitled to be indemnified 
by them.^ En other words, the ultimate use by the firm of 
money borrowed by one of its members on his own credit 
does not render the firm liable for the loan, and so the question 
upon which the liability or non-liability of the firm depends 
is not whether the firm obtained beiieril under the contract 
but did the firm by one of its partners or otlit*rvviisp enter into 
the contract The cireuinstanoe that the firm obtrims tin' 
benefit of a loan contracted by a single member is only a 
piece of evidence to show that he enteied into the transaction 
as a member of the firm So where one member of the partner¬ 
ship borrows money on his own credit by giving his own 
promissory note and he afterwards used the proceeds of that 
promissory note in the partnership of his own free will 
without being under any obligation to or contract with the 

]. U H P. R. R, Shanmu</anatha v. K Srtmvtisa, id Mad. 727. 

2 Maungt Aung Gyau v Hujt Dada Shnnff A To., 42 I. 98 

3 KaramaU AbduRu v Vova Kartmji^ 39 Bom 2(!]'=:19 C W. N 337, P, 0 

4 Hahim Syed Ahmed v. Bahukurneedan, 24 W K 60, 61 ; see also Jugjeenan \ 
l{iimd(»a, 2 M. 1. A 487^6 W. R. 10 P 0. 

5 VentdkaehdiapaU v Ramakrthhnayyet^ 1930 Mad 168=^123 1. C 3n8. 

6. Empty vr. Lye^ 15 East 7. 

7. Bfvon V. Leivia^ (1872), 1 Smi, 376, Halabury, Tol. 22, p 33, para 56. 

8. Brainyp v. Gihhinb, (1726) 5 Bro Pari. Gaa, 491 ; /?« Oundic Union Utfwery Co, 

Crojdon'a ense^ (1662) 5 l)e G. A Sm 432, ' 
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londor so to do, the partnership is not liable for the loan.i 
A partner is not therefore liable for the action of the other 
partners unless the same is on belialf of the partnership,^ 
nor for a loan <*oiitraeted oy another partner although the 
money w-as utilised for joint benefit unless the former assumed 
any liability for the same.^ 

The pi'iiiciplo of agency does not exist in the case of a 
{)artnership which has ceased to be a going (ujricern. After 
dissolution by death of a partner, another partner eannot hind 
t he representative of the deceased by sn acknowledgment of 
a debt without special authority.'* If at the time (d the 
transaction the business was not a going concern, a balance 
struck by one of the partners or a loan raised by him does not 
l)ind the other partners, for in sucli eiroumstanocs it could 
not be said that the executant was acting as the duly authorised 
agent of the firm^ WJien a firm is being wound up one partner 
cannot' borrow money and mortgage the firm’s as.sets except 
perhaps in the case of necessity, and cannot give an 
acknowledgment of a subsisting debt which would bind the 
firm.® After a partnership has been dissolved and accounts 
settled any balance struck by a partner is without authority and 
eousideralion. It does not f5reate any liability on the firm,? 
However, the presunijitioii continues to operate in favour of 
tlie firm’s creditor so long as no notice of dissolution of partner¬ 
ship is given.® Thus, an ackiiowledgnieiit maile in the usual 
(‘ourse of ancl essenlial to the business hy one of the paifners 
in the absence of notice of dissolution to the creditor by the 
resigning partner is binding on the resigning partner,*^ 
Similarly, an acknowledgment made by one part ner after tlie 
death of one of the partneis in resp<H*l oi a (l(‘ht due on 
transaction (*ijh‘red into hefon' the dedtli was 1 m‘ 1(1 to 1>(‘ himling 
on the heirs of the deci^ased partner when no noti(*e oi dis¬ 
solution was given under sf'ction Indian Ooniract Act.^ti 

It has l)(*eii held under tlie Knglish law that a surviving 
partner can give a valnl seiuirity on the [lartnersliip assets for 
a debt incurred hefoj*e the death of his partner, urul a partner 
has authority to phalgi* partnership property for i>ailii(‘rsliip 
fmrposes after, as well as la'fore, dissolution, in th(‘ (*()tirse oi 
winding up the business.i^ 

t. fiHtH Chiuidm Kasnn Khun, 1925 (’al. 29 2H C W N HJl hi 1 i .)18 
2. Keth Ahde \ A^kanun, 1924 4I1“B4 1 (' f99 

3 Hummed Knuthfir v Aijfuppa, 1940, Rani:;. tJO 
4. Sheonarain v Jiuhu Lai. 1925. Nag. 269^85 I ('• 775 

5 /far lihujan v. Stn Unpaid 14 Lah. 188 — 1933 Lah 41.5 , fiutnmui v. Kiildu, 

40 P. li, 188!l ; I*/ytn/t v fhittuti (roon^erheff, 10 Rom 3oS 
0 Mafat/untli v. \urapurt, 3fi T, (! 225 (Bum) 

7, Bhanun v. Jurunda, l92fi Lah. 522—"95 I. (’ «8 

9. Dalm^hram v. Katidffn, 26 Horn. 42, 45, 49 

9. Bengal Satiannl Hank v. Jutindru Suth. 56 C’al 561)-- 1929 (’al. 714“33 
U. W. N. 412. 

10. Rahu V. Da^amhai, 60 Bom, 6 (^f. /'roMfUf/zu v Bhugu'nadfrt, 1932 Cnl. 236-69 
Cal. 40.=136 I. a 529. 

11. He Clough. Bradford Com. Banking Co. v. (1885) 31 31 Ch I>. 324 

12. Bwlchart X. Dreneer. (1853), 4 De «. M. & <1 542, C. A.; Brown Kidger. 

(1358) 3 H. & N. 853 ; Be Litherfand, Erparte Hotrden, <1842) 2 mont. I) & De 

0.574; Be Bourne Bourne V. Boarne. 0906) 2 ch. 427 ; Ilalhbnry, Vol 22, 
p. 27, para 47. 
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It has been held that where a person wants to escape 
liability on a document on the ground that he oeased to be a 
partner long before the document was executed, he must prove 
unequivocally that the partnership, which according to the 
terms of the document was still in existence, had determined by 
agreement between the parties, and if the ^documents on 
which he relies to prove that agreement can with equal justifi¬ 
cation be read as having two different meanings then he has 
failed to satisfy the onus which lay on liim.^ 

Matters in which in the absence of any usage or custom 
of trade to the contrary, a partner has no implied authority 
have already been referred to.*-* In order that submission to 
arbitration may be binding on other partners it must be shown 
that the reference to arbitration was sanctioned by usage 
or custom of trade governing the particular business. Courts 
would take judicial notice of the custom of certain importing 
firms not to do business with any firm unless the latter agrees 
to refer matters in dispute to arbitration, and the Court ^vlll 
presume that a partner of a firm dealing with such importing 
♦ firm has authority to bind his firm by agreeing to refer disputes 
to arbitration.*'* In any case the special authority may, however, 
be implied from conduct and the submission may be binding 
on others, by ratification,^ and where the partner submitting 
to the arbitration has to make payments m accoidance with 
the award passed, he is entitled to claim contribution from 
his partner.'*’ 

As an agreement to refer to arbitration by one of the 
partners though not originally biniling may become so hy 
acquiescence or acceptance of benefits, it has been held that 
the question whether an award on a reference to arbitration 
by one of the partners without the concurrence of the legal 
representatives of a deceased partner is binding on them is not 
a simple question of law and therefore cannot be taken for the 
first time in appeal.^ 

A partner similarly has no implied authority in the absence 
of any usage or custom of trade to the contiary, to compromise 
or relinquish any claim or portion of a claim by tlie firm. Thus, 
one of the partners cannot compromise a suit instituted in the 
name of the firm unless all the partners assent to it even if 
there is no fraud or collusion in the compromise which stands 
on a footing similar to arbitration.'^ With regard to relinquish¬ 
ment, it seems taat the cases contemplated by this provision 

1 P. 8. B Chairy, v PohoomaJ, 50 Bom 065, 672=1926 Bom 585=99 I C. 495- 
28 Bom L. B. 1275 

2 Sop note8 on page 126. 

ShimweU y Banff am, 3 8 L B 5=1 1 C. 937 , Firm uf Khaim Bro« v 
Kartrnm, 1924 Sind 29 =83 I. C 539 ; see alw Fttm Bishambt'r Mai v Fti'fn 
Ganffa Sahat^ 1923 L«h 212=71 1 C 734, where the award was held to bo 
valid against thie linn though the submission was signod by the managing 
partner 

4 Punmah v. Srfe Venagopala Hire Factory, 22 M. L. T 520 

5 Venkatachalam v Ramanathan 18 C. W, N 1025 P. C. 

' 6 Rat Dtearkanaih v Uajt Mohomed, 18 0. W N. 1025 P C 

7 Bam Hifoaii y Ditcan ChamI, 1933 Lah 618=144 1. C. I , Crane \ Lewm, 
36 W U 480. 
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should b® distingfuivshed from cases iu which a partner gives 
a disohargo upon payment. Each partner is an agent of the 
firm, and therefore, “as a debtor may lawfully pay his debt 
to one of them, he ought also to be able to obtain a discharge 
upon payment.”^ On. the same principle, it has been held in 
a number of cases that in the absence of fraud and collusion 
with the defendant, release given by a partner of a cause of 
action, in which all the partners are jointly interosled operates 
as a release by the firm oven though the release is given after 
an action is brought on the saine.^ But “as a general proposition, 
an authority to receive payment of a debt does not include 
an authority to settle it in some other way” and “although 
each partner has power to receive payment of a partuersbip 
debt, and to give a discharge for it on payment, it does not 
follow that he has power to compromise or settle the debt in 
any way he likes without payment.In Leake on Contracts 
(page 673) it is stated that “a release or agreement amounting 
to a release, upon a valid consideration and in the form of a 
binding contract may be cfiectual in equity in discharge of the 
debt but a voluntary release without deed and without 
consideration is equally inoperative in law and in equity.*' 
The law is thus stated by Ilalsbury: “In the absence of fraud one 
partner may release a cause of action iu which he and his 
partners are plaintiifs ; but he must have express authority 
to consent to judgmejjt, or to submit a dispute to arbitration, 
or to compromise on action.”’* The last observation is based on 
Crane v. Lewis.^ Hence it seems tliat the implied authority 
of a partner to i*eceive payment of a partnership debt and to 
grant an effective discharge of the same is not affected by this 
clause. 

TJiough a payment by a debtor of the partnerslnp to one 
of the i)iirtners is prima facie a payincjit to the partnership.'^ 
an agreement by one jjartiicr to discharge a d(d)t due to tli(‘ 
firm by setting off his individual liability against it is not 
binding on the firni unless made within the consent of the other 
partners or subsequently ratified by them.^ A releas<‘ by one 
partner would not operate as a i^dcase by the firm wh(*ii the 
person released knew of an agr(*eni(‘ut between tlie i)artn(‘rs 
that no one of them, acting singly, would have authority to 
give such release. Such knowledge can be proved i>y eircum- 
stances as much as by notice of the piiitnership deed, eontaining 
such restriction.® 

1. Rest, C- J. in v. 3 Bing 103 

2 J^'urntval V. H^eston, (1882), 7 Moofp C P. 350 . At ton v IJouHi, (1820), 

4 Moure (C.P.) 92; Btulcer v Utchardsun, (1827), 1 Y. A J. 302; JoneH v J{erheri, 
(1817), 18 E. B. 520; ManyuUen x Ftrm of rihaywandaft^ 1925 Sind 63=80 
I. C. 538 ; see, howevei. Crane v Letiih (1888) 36, W R. 480. 

3. Tjindley, p, 195. see also Naf/ap^fo v liharfatfanji^ 59 Mad 1036-—1936 Mad, 
593=164 I. C. 239 

4. Vol. 22, p. 28. 

.5. Vol. 22, p. 28. 

6. <1888) 36 W. B. 480. 

7, Moore v, Smithy (1051) 14 Beav 39J 

B, Baihunt v. Hira 13 Cal. h. 3 234, 

9. Krishna Kinkar r. Tarak Noth, 38 (' W N 545 
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A partner in a trading firm has an implied authority to 
assign a debt due to the &rm ; but he has no such authority to 
assign a decree for money obtained by the firm for aji amount 
which is less than the decretal amount,! 

In an ancestral Hindu joint family buhiness the managing 
member can give a valid discharge without the concurrence ot 
the minor member, when the discharge by an adult partner 
under the same circumstances would bind the minor.^ But 
the son of a deceased partner cannot give a complete discharge 
of a debt due to the ‘partnership,® and a release of property 
mortgaged to a firm as a whole is useless unless it js known 
who the individual partners are and whether the executant 
of the release is authorised by them to act on their behalf, 
because a conveyance to the firm operates as a c onveyauee to the 
individual partners.^ 

Although payment made to one partner is generally good 
payment to the firm, payment to a firm of a private debt duo 
to one partnei is not a discharge unless it is shown that the 
firm had in fact authority to receive it ^ 

The right of some of the paitners of a firm to avoid a 
fraudulent release of a debt by the other partners and to recover 
their share of the released debt is personal to them, and their 
legal representatives are not entitled to such a right,<> 

A partner has similarly no implied authority, in the absence 
of any usage or custom of trade to the contrary, to withdraw 
a suit or proceeding filed on behalf of the firm'^ It seems un¬ 
reasonable to hold that a partner cannot compromise a claim 
by the firm but that he can withdraw the suit Hence this 
clause. 

A partner has no implied authorit^^ also in the absence of 
any usage on custom of trade to the contrary, to acquire im¬ 
moveable property on behalf of the firm, or to transfer immove¬ 
able property belonging to the firm ® 'I'liis, however, does 
no affect ihe implioci authority of a partner to sell any pait 
of the goods or personal property of the parhicrship unless it 
IS known to the purchaser that th(» intention of the partner is 
to convert the proceeds to his own use ^ Similarly, it does not 
affect the implied authority of a partner to buy on credit of 
the firm any goods of a kind u>ed in its busiqess.*^’ 

See also notes under “authority in cmeigency” and 
“disclosed and undisclosed principal.^’ 

1 KuHhnajt Bhannafjt d f’o, v ibdufrmnl 1/n^ffcfh/iot/ 4.1 Bmn L. R 
8S8=^A 1 R 1942 Bam 22 

2 A^rfduflftA/ran v /i/tanainal, 58 P. R 1882 

3 /jdl v Dhanna Sinqhy 1928, Lah 832=109 1 C 50 

4 linachand v Jmjngopa/, 49 Bom 245=1925 Bom 66=89 1 C 553=26 Bom 
L B 1049 

5 Finvf/l V JirodJn4i fit, (l90l) 2 Ch 160. 

6 I'nlantapjm v. I’r’ernppa, I. L. B 41 Mad 446 

7. C'lanse (b), H 19 (2) Indian Partnership Act, 1932. 

8. Claaaea (i) and (g), B. 19 (2), Indian PartneiBbip Art 1932 
9 Ex-partf Bonbonwtf (1809) 8 Ves. 540 

10 Bond V. OibsoH, (1808) 1 Camp 185; See Moitia's Indian PaitnerBliip Act (2nd 
Edn,) pp. 62 to 76. 
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A resident ageat and manager of an unincorporated mining (i) imphea 
company lias implied authority to purchase goods necessar5^ auihunty 
for the working of the mine—but not to borrow money, how- of 
ever pressing may be the necessity for the loan‘d — on the credit 
of the shareholders. So also directors of an unincorporated ('ompmnes, 
mining company have implied authority to employ mining 
officers, and purchase on the credit of the members of the 
conHiany goods necessary for working the mine, and to make 
any other contract usual or necessaiy tn the management 
thereof in the ordinary way,3 but not to bind the members by 
negotiable instruments, nor to borrow money on their credit, 
either for the purpose of carrying on the mine or for any other 
purpose, however useful and necessary, the general rule being 
that directors of unincorporated companies have only such 
powers as are expressly or by necessary implication conferred 
upon them by the members.^ The directors of an ordinary 
trading or banking company have, however, implied authority 
to borrow money for the purpose of the business of tho coin- 
pany,® It has been held that directors who have express autho¬ 
rity to fix the time and place for, and to adjourn general 
meetings ol the company, have no implied authority to postpone 
a general meeting which has been duly ooiiveiied.® 

An agent in charge of a business has implied authority to 
bind his principal by raising a loan for the purpose thereof, 
if his act is necessary, or is usual in tlie management of the 
particular business or is justified by an emergency. Thus 
though the managing agent of a company has no general power 
TO borrow money on behalf of the company, he is authorised 
to incur a temporary loan in an emergency for protecting the 
interests of the company.? If, however, the implied authority 
of an agent to rais(‘ a loan is not eslablishod. but it is proved 
that the sum borrowed*or a portion thcreot has been applied 
for the benefit of the business, the creditor is entitleii to be* 
reimbursed b> the principal to the extent lie has been benefited. 

Thus\ where the agent raised a loan for tlie urgent need of 
niiiniiig a pn^Sh belonging tu bis principul and it appeared 
that the press would have stopped if the money had not been 
borrowed, held that the agent had implied authority to boiTow 
and that the principal was bound to jjay the sann^.*^ Simihirl.v, 
an agent having general power of attorney to aci in some big 
business or series of transactions may be presumed to have all 
usual powers including the power to transfer decreevs foi’ 
consideration.^ 

1, fiawken v. Bourne, (l84l), 8 M. & W 703. 

2. Haietayne Houine, (1841), 7 M W. 50.^ ; litrkitt*> v. Bennett (1847), 17 
L, J. C. P. 17. 

3 Tredwen Bomne. (1840), U M. & W. 461; l^Utgent^ryei v. Can (1841), 

3 M. A a 191. 

4. JHckinson v. Valpy (182,9) 5 M A K 126, Burmenter v. (1851), 6 Ex. 796. 

5. Er. P Pitman tC Edwardf> (1879), 12 Ch D. 707 , Mar/ce v. Sutherland (1864), 

3 E. A B. 1 ; Boyal Britt/th Bank v. Turquand (1855), 24 L. J. 0- B. 327. 

r>. Smith Y. Pnrinqa Mmeh^ (1906), 2 Ch. l93. _ 

7. Dehradun—Museorie Electric Tranitray Co. Y’Jugmandar. 1931 All. 820—134 

I. a 244. 

8. Dhanpat v AUahabad Bank, 2 Luck. 263=98 L 0. 788 ; See also Kaninafk v 
Hiramha, 1 Cal. L J. 199. 

9. KHuhna v. Baja of Vizionayram, I. L B 38 Mad. 832 
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A manager of a business has ostensible authority to order 
such things as are necessary in the ordinary course of business,i 
but it is not part of such ostensible authority that he should bo¬ 
rrow money,nor that he should buy on behalf of a limited com¬ 
pany its own shares.^ If, however, the manager does borrow and 
uses the loan for the principal’s benefit, the latter is liable for 
it to the third party as money had and received to his wqA 
And giving a promissory note as security for an advance has 
been held not withfn the authority of the general manager of 
an importing business.® If a person not only allows another 
to act as manager, but has the business coiiduoled in such 
manager’s name, then the manager has ostensible authority to 
do whatever is incidental to carrying on the business. Drawing 
and accepting bills of exchange are incidental to the ordinary 
conduct of such a business. Suc h a manager has therefore 
implied authority to accept a bill in the name in which the 
business is carried on (i. e. his own name), and the principal 
is liable on a bill so aceepiod.® 

In Watteau v. Fenwick'^ the ijlaintiff sued the defendants, 
the owners of an hotel, for the price of cigars suiiplied to the 
manager, and the ease was argued on the ground that as the 
plaiutift* did not know that the manager (1 he licensee) had a 
principal, there was no holding out, and Hie principals w(‘re 
not liable, or at the outside only to the extent of the authority 
they had in fact given him, viz. to buv for cash only. The 
Court, however, held that the principals were liable to the 
extent of the ostensible authority that the agent had, and 
decided that onlering cigars was within sucli authority. 

It has been held under the Englisli law tiiat the servants 
of a railway company have implied authority to remove passen¬ 
gers from carriages in which they are misconduobing themselves 
or travelling without having paid the fare,^ and to do whatever 
else is necessary for the enforcement of the company’s bye¬ 
laws.'-^ They [lavc, therefore, implied riutliority to arrest person^ 
infringing t he bye-laws where that remiMly js pn‘scril)ed by 
statue. Si), a railway bcoking clerk, part ot whose duty is to 
keep ill a till under bis charge inom*y btdouQini) to the company, 
has iuipliiMl authority to do all acts necessary for the protection 
of sucli money: but he has no implied .uithonty to give into 
custody a person whom he .susspeuts of having attempted to 
steal from the till, after the attempt has eeased ami there is no 
further danger to the jiroperty of the eoinpany lii Edwards 
V. A. it was held tliat a torenian porter wlio was in 

1 Jkniken\ linutnr (1841) 8 M. & W, 703 ; \ ('’/trttmr/hf (1844), 

1 & K. 328 ; S\nfh v. Hutl Gla*,*} (’u, 08.>2), 11 (' » 807 

2 HdHkif/ne V. Bourne, nupra. 

3 f^iu'tmelVs (JttSP (1874), 9 Ch. Ap 691 

4. Keifi V. Rtghy rf rV>. (1694), 2 Q B. 40 

5. Be ihmm 'mthmn Co, (1887), 36 C. 1) 532. 

6. v hu^heV (1865), L. R. 1 Q B. 97, 

7. (1893), 1 y. B. 346. 

H. V U. V. (1893), 62 L. J Q. B. 524. 

9 maunh v /,. rC JV. W. (1870), L. B. ,5 C. P. 445 

10. AUen v. /.. B W. %. (1870), L K. 6 Q. B 65. 

11. (1870). L. B. 5 C. P. 445 ; Forru v. 6\ R. Rif. ; (1898), 2 h. K. 352. 
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charge of a station in the absence of the station-master, had no 
implied authority to give into ( uatody a person V'honi he suspec¬ 
ted to be stealing the company’s property, because such an act 
was not within the ordinary m opo ot liis employment or duties. 

Similarly, it has been held that a station-masthas no 
implied authority, as such, to pledge the credit of the railway 
company for medi(‘al attendance to an injured passenger.^ But 
the general manager ot a railway company has implied auMiority 
to order medical attendance for a sen vant of the company, on 
the company’s credit .2 

A is the manager of an estate, lie Uhh implied authority 
to contract for the usual and customary le.isos/'t and to give ami 
receive notices to quit to and from the tenants;*^ anil to enter 
into agreement^ with tenants authorising them to change the 
mode of cultivation, and providing for the basis on which com¬ 
pensation for improvements shall be payable on the determina¬ 
tion of the tenancy.^ 

The foreman of a saw-mill has implied authority to enter 
into a written contract for the sale of staves. 

The matron of a hospital has implied autiiority to pledge 
the credit of the managing committee, for meat supplied for the 
use of the hospital.'^ 

A is the bailiff of a large farming establisliment, all pay¬ 
ments and receipts in reference thereto passing through his 
hands. Ilo has no implied authority, as such, to draw or indorse 
bills of exchange in the name of his principal.^ A rent collector 
has no implied authority, as such, to receive notice to ijiiit from 
a tenant .2 So, a steward has no implied authority, as siieli, to 
grant leases for terms of years,l^Mior the casliier of a picture 
engraver to sell his masters’s engravings.'^ 

A groom or coaclimau has no implied authority, as such, 
to pledge the credit of liis nrister toi forage for t In* ^nll^ter’s 
liorscs, where it is not |)int of liis business to supply loi\ige for 
his master’s liorses.^^ 

A is the managing owner Kljij)’s hiisb,nid) of n slop He 
has implii'H authority to pledgi^ the credit ol Ins co owiu^rs for 
all su(*li tilings, including repairs, as are necessary foi the usual 
or suitabli* employmeut of the •^Inp.*'* But h(‘ has no implied 

1. Cox \ SUdUn\i{ lt\f (1S4‘J), ;i K\ S'i also tirnnhioo v Cifkiofftnn, 

,S H n .^08 ; L(i»uiin v (J. IC /O/ (1874) In L T 17 1 
J Walket V. G W Ii}f (18fi7) L 11 2 E\ 228 

3, V Sneydy (1853), 17 IIorv !.'>! 

4 Paprffon \ linnitotu (1800) 20 U J Tx 2i>ri , fonts v Hupps U. It 

3 Q. B. .567, 

n He Pe(frf^tln, (1899) J Q. K. 618 
(» Jiidtarilson v f^artn (1844), 1 C A H 328 

7. Peal fC- PerHvmil iifnmee Co \ Phuhmpiu ^ L H .560,0 A. 

8. Daviiison v, Slanhy (1841), 3 N. 11 4w 

9 Peurse v. Boulter (I860), 2 F. & F 131 A sLawaKl Ims snrh implnal authority , 

Itoe d Rochester v Pierce (IboO) 2 Camp 96 ll K K 67.J 
lO Colfen V. Gardner, (1856), 2l Hoav .’>40='1H R It. l95. 

11. (irares Masters (1863), 1 C. & E. 73. 

12. Wriffhf V. Gli/n. (1902), 1 H. W. 745. 

13. The Huntsmiin, (1094) p. 2U ; Bml'er v lUyhUif (1«63), 32 h J C P. 270. 


(b) Othor 
MiHi-eltnuH- 
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authority, as inaua^?:iug owner, to insure the vessel on behalf of 
his co-owners,^ or to agree to pay a sum of money for the 
can(*ellation of a charterparty made by him on their behalf.^ 

In Howard v< Chapman,^ a traveller for the sale of goods 
in the provinces on behalf of a principal in London was held to 
have implied authority to receive payment in money for the 
goods sold by him, but not to accept other goods by way of 
payment. 

An agent in charge of a business has implied authority to 
raise a loan for the purposes thereof only if his act is necessary 
tor, or IS usual in the management of the particular business or 
is justified by an emergency. An implied authority to agree to 
the payment of a particular rate of interest must be made out 
ill the same maimer as an implied authority to raise a loan.^ 

Where goods are consigned to a foreign merchant as secu¬ 
rity for an ailvauc(‘, alheit he may be a factor entrusted with the 
sale of geofis on commission, and by reason of the fall in the 
market or other causes his security is declining in value and 
becoming insufficient, such foreign merchant is invested with a 
power of sale over the goods after notice to the principal, 
although the latter may place a limit on their sale, and de-sin^ 
to hold them on, if ho does not put his factor in funds to make 
up the deficit so caused 

As it is necessary and useful for all persons who soil jjro- 
duce to European firms on ATamr/i/Pas.v to bind lliom- 

solvcH by an arbitration clause, under which all disputes are 
referred to two Europoan merchants in Karachi, an agent who 
has authority to enter into such a contract, has also authority 
to sign the ordinary form of contract, which includes a reference 
to arbitration.® 

An authority to purchase docs not imply an autliority to 
sell, and the more fact that the principal did not (piestion tln‘ 
Mgout^s right to sell does not prove that he consented to tiie 
latter’s exerei.siiig such right. 

A gomaf^lita has a general authority to manage his emplo¬ 
yer’s business, not as a mere agent, but hns power to do all acts 
necessary for carrying it on, and to authorise brokers to make 
contracts.^* A broker authorized to sign w particular contract 

1 I^ohinson v (rleadoK (1B35), 2 N C I'll! i| 

2 Ihomas \. Jjftriit (J878), 4 Ex. D l8. 

3 (l83l), 4 C. P. 508 ; IntfrnattoHff! Imjttfrft'j II rr//, (1911) 

A. C. 279. 

4. Ihramba Chandra Pa/ Chuwdhanf v Kast Nath Suku/, 1 Cnl E J. 199 ; 

• Dehi'a iPun Munonie E/rctrtc Tfumdai/ Co. \. JdfjftMauda*, .*>3 All 1009^1931 
All. 820—134 1 C 244 See also (wlinsi Ham v HafB. Uahmi fiikram Sha, 

6 Cal. L. J. 539 ; FfrguMon v. Vmi Chami ttotd^ 33 (.'nl. 343 ; linnwareeial 
Sahoo V. Mohenhar Sinyh^ Marsh 544 , 2 Hay 44 ; Kr P. Pitman <!*• Edivarda^ 
l2 Ch. D. 707 ; Maetar v Hather/and^ 3 £» ik B 1 ; HoytiU hank v 

Turqt4and, 5 E & B. 240 

See per coutra Uirktnfam v. \ tdpy, 10 BAG. l2B , aiul v Harri's ^ 

6 Er. 796. 

5 Jafferbhat LudJtah/aa/ (liattoo V. Churlesn arth^ 17 Uoin. 520 

6. Loais Dreypn^ d- Co. v. Araro Mni, 4 I. C ll5l ; see also Thotnah BMram 
ShimiP&U V. Bemirnm GoHndram, 1 I. C, 937. 

7. Goturk Chundfr Choindri/ v. Kantu Pftskad Hazaree, 15 W. B. 317. 

8 Jardirte hkinner tk Ca., v. Kufho Ram., Bourke, A. O. C, 122. 
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no authority to sign it if it coiitaios a stipulation unknown 
ro the employer and vice ver^a. Whcire general authority ia 
given to an agent, it implioK a right to do all subordinate acts 
iiicitleutal to and necessary t\»r execution of that authority, and 
if notice is not given that the autliointy is specially limited, the 
principal is bound.i 

It has also been held under tlie English law that a bank 
manager has no implied authority to arrest or prosecute' suppo¬ 
sed offenders, ()ii behalf of the bank.^ Authority to arrest or 
give persons into cusl ody is only implied when the duties of the 
agent would not be efficiently performed without such autho¬ 
rity. Thus, a servant has implied authority, as a geru^ral rule, 
to give persons into custody when sucli a step is necessary tor 
the protection of his master’s property, hut not merely for the 
purpose of punishing a supposed wrong duer.^* So, tlu' manager 
of a restaurant lias implierl authority to give into custody 
persons behaving in a riotous manner.^ 

It has also been held tlial if A is employtMl sis a generdl 
agent for the sale of goods intrusted to his possession, ho has no 
implied authority to pledge the goods.■’» A house furnisher's 
salesman employed at a salary and commission, has no autho¬ 
rity to cancel a sale effected by hiin.*^ A (commission agent is 
authorised to buy goods in England on behalf of a foreign 
principal. It is not usual to pledge the credit of the foreign 
principal in such cases. The agent has no implied authority to 
pledge the principal’s credit, and the fact that they have agreed 
to share the i>rofit and loss does not affe(‘t this rulc.'^ 

Commission agents have implied authority to settle at the 
market rate the. goods purchased by them on behalf of tlie 
principal on his failure to pay the iirice at their notice.*^ 

Where the evidence goes to show tliat a Dailiciilar person 
‘-aid to be an agent of the defendant rr^ally his general 

agent, and did transact business of various kinds tor his princi¬ 
pal, it is unnecessary to prove spc(;ial iiowci* (oititling liira to 
(Miter into a particular contract of \ argain ainl salc/^ The clerk 
of a (’lietty fiTin appointed to d(‘a] gcnei a 11> \a irii t In* firm’s 
land and wHo lias .sj)okeii and ac-ted as tlu* Iikm 1 niannger oJ' 
such land has been held to have autliorily to le( (nil tin* lands 
and thendjy to hind his mast(M-.*‘^ 

1. (Jo/feti V. 2l Hor\. 54(1. 

2. Hunk of Soiilh v. Oirstun (l87!l). 4 App. ( :(s 27(1. 

:j. Sferf‘n^ v. IlmshHIn ood (IfiUl), 5.5 J. T. a4l, C. A. ; Ktngfd v. ^^urih Tu 

Cu. (1898), 7H L. T. 927 ; v. WaHer. (l!Mll), I K. R. 390. 

4. Aftkton V. tSpierM (1893), VI T. L. U. 60(1; Comp. iSfedman \. /iaAet (iSlMn, 
12 T. L. B. 451 a A. 

5. rUtj Bank V. Bnrtntr (1H80). 5 App. Cas. 004, H. L. AuUion/y to woll hhiiros 

dopK not eorifpr authority to plodgp. WaUho v. Hvnnfi-s (1H85), 1 T. Ij. K. 505. 

0. L^ckenh^f v. fCrjlman^ (1921), W. N. 100, 

7. Jlutton V. Hnirnrk, (1874), K U. 9 Q- B, 572 K\ CU. ; Buirit’v v. (1853). 

2 El, Bl. 89=22 L. J. Q. B. 313. • . .o . o 

8. Firm Boo}? Ram v. Firm Banak Bam 1927 Jjali. 4 9.t—103 J. ('. 543 - 
P. L. R, 470. 

9. Bam Baki*h v. Kifthoree Mohun, 12 W. K. 130. 

10. H. JbT. K. S. Finn V- .^fauny Ba Oyaa\ 1927 Rang. 44“ 99 1. C. 748, 
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AVhere a jyeneral moktear empowered to act on behalf of 
all oo-sharers does formal acts to enforce the rights of the 
principals <the zamindars)^ it is not necessary to trace back his 
authority in each case to the explicit sanction of every single 
member of the family. Mooktears must be considered to have 
a certain discretion and unless contrary is showiL to do such 
acts as come within the ordinary scope of their duty with 
authority. ^ 

An authority to j eceive money for the principal implies 
an authority to do every lawful tiling which is necessary in 
connection with that ai*t, e. g., accepting money in payment of 
one particular instalment or waiving the default made in paying 
an overdue instalment 2 When a pleader of a bank receives 
money and certifies payment under a decree on behalf of the 
})auk, he does so as an authorized agent of the bank which can- 
not say that the amount has been witheld by the pleader.^ 

An agent authorized to carry on tlie business of a money¬ 
lender and financier is authorized to pledge* the credit of the 
firm."^ 

A power of attorney to collect outstandings inelmU*s a 
power to collect decree amount based on debts incurred even 
before the grant of power.^ 

Whore goods purchased by a xjerson are received by ano¬ 
ther and dealt with by him, it is a sufficient inference in law 
that the former is an agent fur the latter/’ 

The binding character of a contract done by an agent may 
be inferred from the facts and circumstances of the case, or the 
contract must be shown to fall within the class of contracts 
which the agent was authorised to foitcM* into in course of his 
duties or to be necessary in order I 0 do tUi act whitli the agent 
was authoi'ized to do.'^ Where, tlierelort*. the son of a s7i<'ha?t 
did the ordinary duties of managem(‘nt of the (lehutter properties 
p g , passing patfani orders for small he hail Jio iinplied 

authority to settle a hi^ jalkar mehal belonging to tlu* di buffer 
estate/ 

Unless expressly so empowered an agent cannot make his 
principal a surety for another’s loan nor ran he borrow money 
in his principal’s name for another nor can lu* tlirust a partner 
upon his principal or sign a pronote tor his iiriiiripat Jointl.\ 
wuth another person.^ 

The manager or managing director of a mill company has 
no implied authority to purchase on behalf of his mill liability 

1 . Hurry Ki^to v. Mvtee Lai, l4 W B 36. 

2 Manohar Lai v Sakina Begum 37 I. C 442 (Oudli) 

3 Unao Hank y. Muhar G^oiund, l9iJ0^=All. 659 

4 Bank of Bengal v. Hamanaihun, 1. L. B 43=^Cal, 527 

5 Snniraha v, Ttrumalul 16 M L T 3J7. 

6 Pultn Behary y. Malf/iut anath, 1928—Cnl 8fi3=—llO I C 817 

7 Bri Gopai Sash^ Bhutan, 60 Cal 111—1933 Cal 109—142 IC 4t.—36 
C. W. N. IlOH, 1117 

8. Ibtd. 

9. liamanathan y Hank of Bengal 23 I. C 516 (Bar ) 
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of ft fttiungsr and still less of their own manai^er or his partner 
in ft private transaction of his own.^ 

An estjaite or house agrent authorised to procure a purchaser 
has no implied authority to enter into an open contract of sale. 
He must be authorised to make a bindiiiff contract of sale as 
there is a substantial difference between an authority to sell and 
an authority to find a purchaser.^ 

The mere fact that the defendant used to write letters on 
behalf of hia principal is not sufficient for an infereni’e that he 
was an authorised apfent for the purpose of niakin;^ an acknow- 
ledfi^ment of liability.^ 

An agfent has no authority to execute a pronote when the 
principal is not doing: business involving execution of bill of 
exchange.^ 

A gomashta employed to collect return is not entitled to 
distrain unless he has been expressly authorised by power of 
attorney; and the principal will not be bound by the agent’s 
acts done without authority unless he ratified them® A motfu- 
ssil naeh has no power to grant jnafto.? at fixed rents as it does 
not fall within the scope of his duties.® So the grant of a 
mokurari lease is beyond the scope ot a naeb's general 
authority.'^ 

Power given to an agent to grant leases does not include a 
power to contract with the lessee for recovery of costs of litiga¬ 
tion from the lessor. In such cases the agent is liable to tlie 
lessee,® as an agent who acts contrary" to the authority given to 
him by his principal is himself liable on the transaction in winch 
he has so acted.® 

A special authority is required to empower a mercantile 
agent to draw or endorse bills and notes, but tlie authority may 
be implied from circumstanccs.it^ 

Where a principal lias allowed an agent to make payment 
of money for biin, the knowledge of the agent must lie imputed 
to the principal. In such a ease the principal cannot be beard 
to say that he was acting under a mistake of fart when the 
agent who made the payment and who was permitted to do it. 
was aware of all the facts.ti 

"Where the money advanced was the firm's moiu^y, but the 
mortgage was in favour of the firm’s agent, the mere fact that 


1. Itaja ItaAadur v. Jtomhai/ Cotton Mfy Co.^ lil (’. W. N. r)21 P. 

2. TJurga v. Rajindt’a, 1923 Cal. 57—36 Cal. Tj. J. 467—77 I. C* 558, Spu 
Pusha V. Indra, 1922 Cal. 397—49 CaL 389^69 I. C. 978. 

3. r/mer Shankar v. (i-(krind Nurain^ 1924 All. H55—=-46 All 892—81» 1. C. 6. 

4. Ram ffet v. Bunwari^ 1938 Lah. 41—171 I. C. 412. 

R- Ramjny v. Katli/ Mohnn, Marsh 282. 

6. Oolttcktnonfe v. Attsitnoodpen, 1 W. R. 56; hpp also Oonta Itnn v 2 

W. It. 155; Pumphattun v. Penrey Mohun. 2 W. R. 255; Kaftt hoornar v. Anee^, 3 
W. R Act X. 1. 

7. Vnn(Mia Pershad v. Chunder, 7 W. B- 394. 

8. ICeHny v. Mookta Soonderee^ 7 W. B. 419. 

9. GomanPe v. Jeetran^ 2 Agra 38. 

19. Pvttonjee V. Mohammad^ 7 Mad. B. 0 369. 

H. Shipa Proirad Stn^h v. StHechandj’n Natidt, 1943 Pat. 327—22 Pat. 220 210 

L C. 426. 
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he used the firings initials would not show that the transaction 
was entered into by the firm.^ 

33. Authority conferred by custom or usage. 

As already noted ,2 section 1 of the Indian Contract Act, 
1872, expressly saves any usagre or custom of trade. The term 
‘'usage of trade*' is to bo understood as referring to a particular 
usage to be established by evidence, and perfectly distinct from 
that general custom of merchants which is part of the law of 
the realm and is to be collected from decisions, legal principles, 
and analogies, and, according to the opinion now received, can 
still be increased by proof of living general (not mi rely local) 
usage.3 Such a usage remains unaffected by the provisions of 
the Act, even though it may be inconsistent with those 
provisions.^ 

Section 92 (5) of the Indian Evidence Act, 1872, enacts 
that, though a contract may be in writing, oral evidence may 
be adduced to prove any usage or custom by which incidents 
not expressly mentioned in the contract are usually annexed to 
contracts of that description, provided that the annexing of 
such incident would not be repugnant to, or inconsistent with, 
the express terms of the contract.^ And further such incident 
should not be inconsistent with the general provisions of the 
Contract Act, having regard to the words ' nor any incident 
of any contract not inconsistent with the provisions of tK*s 
Act/* 

This is a reproduction of the English law on the subject.^ 
As to the evidence necessary to prove a usage of trade, it is 
enough if it appears to be so well known and acquiescinl in that 
it may be reasonably presumed to have been an ingreilieiit 
imported by the parties into their contract. To prove such a 
usage, there needs not either be antiquity, the uniformity, or 
the notoriety of custom in its technical sense ; the usage may 
still be in course of growth, and may require evidence for its 
support in each casc.'^ See aKo Evidence Act, S. 13 (b). 

Thus, wliere a principal confers upon his agent an authority 
of a kind, or empowers him to transact business of a nature, in 
reference to which there is a well defined and publicly known 
usage, it is the presumption of law, in the absence of 
anything to indicate a contrary intent, that the authority was 
conferred in contemplation of the usage.^ According to the 
English law, every agent has implied authority to act, in the 

1. Mohamsd llBman \ JamtfUltmfam 1941 Ranf^. 122—195 I C 221 

2. See notes on pages 7 and 6 ; See also Pollock & Mulla, p. 8 to 10. 

3. See Bechuanaland EsplorttHon Co,, \ London Trading Bank (1898) 2 Q. B. 658 ; 
Edflgtetn v. Schuler Co (1902) 2 K. B. 144. 

4 Yides notes on pp. 7. 8. 

,5 See Buttortfn Howji v. Bombay United Spinning tL Weat^ng Co. (1917) 41 Bom. 
510, at pp. 538, 640=37 I. C. 271. 

6 JTer Cur, in Brown v. Byrne (1856) 3 E. A B. 715=23 L. J. B. B. 316 ; and in 

Tiumfrey v. Dale, (1857) 7 E. ft B 274 26 L. J Q. B. 137. 

7 Juggomohun Ohoee t. Monirkchand, (1859) 4 W. B. 8, 10^=7 M. I A 263, 282 ; 
mttenbaker, v. Galetaun, (1917) 44 Cal. 917, at p 925=48 I. G. 11 

The allowance of new usage involves the possibility ol allowing change in 
previous usage ; Moult v. Holliday (1898) 1 Q. B. 125, 130, 

8. Meohem. S. 716. 
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execution of his express authority, according; to the usaft-e and 
customs of the particular place, market, or business in which 
he is emploj^ed. This is subject to the proviso, that no agent 
has implied authority to act in accordance with any usage 
or custom which is unreasonahh, unless the principal had 
notice of such usage or custom at the time when he conferretl 
the authority or to act in accordance with any usage or custom 
which is unlawful.! Further, the question whether any 
particular usage or custom is unreasonable or unlawful is a 
question of law, Tn particular, a usage or custom which 
changes the intrinsic character of the contract of agency, 
or a usage or custom whereby an agent who is authorized to 
received payment of money may receive payment by way of 
set-off, or by way of settlement of accounts between himself 
and the person from whom he is authorised to receive payment, 
is unreasonable.'^ 

Such a usage must also not violate ajiy positive law,^ it 
must be shown by clear and satisfactory evidence,^ and it must 
have existed for such a long time, and become so widely 
and generally known as to warrant the presumption that the 
principal had it in his view at the time of appointment of the 
agent.^ 

The word ‘usage’ would include what the people are now Kvidenn oi 
or recently in the habit of doing in a particular place. It be 
that this particular habit is only of a very recent origin, or it 
may be one which has existed for a loxig lime. If it be one 
regularly and ordinarily practised there would be usage.** To 
support on the ground of usage, there needs not cither be the 
antiquity the uniformity or the notoriety of custom, which in 
respect of all these becomes a local law. The usage may be 
still in course of growth; it may require evideuc.c for its support 
ill each case; but in the result it is enough if it appears to be so 
well known and acquies ed in, that it may l)c reasonably pre¬ 
sumed to liave been an ingredient tacitly imported by th(‘ 
parties into their contract. 

Evidence of usage of trade wliieh the parties making the 
contract knew or may be reasonably presumed to have known 
is admissible for importing the terms into the contract respec¬ 
ting which the instruineiil is silent.® It has long been settled in 
commercial transactions that evidence of custom or usage is 
admissible to annex incidents to written contracts in matters to 
which they are silent.** Similarly, when the custom of a country 

1 Dowstend, Art. 41, p. 7n, 

2. Ibid. 

3. Meohm, B. 7J6 and authorities eitod thermii, 

4. (rveetuvich Insitvancf Co. v. ]Vatt‘t'niun, 54 Fed. Bffhof 

l4l. 

5. Adamf v. Pititthurgh Inanranre Co. 95 pa. 348; Citiz€n*s Bonk v. Oraffifin, 1 Am. 

Rep. ft. ; See Katiai, p. 142. ^ 

6. DalgUsh v. Guzuffer, 23 Cal. 427, 429 ; SaHatuUnk v. Pnm Mh, 2© Cal. 184, 

187 ; (CuflBS under seetiouH 178 and 183, Bengal Tenaney Act). 

7. Juggomohwn v. Manickrhand. 7 M. I. A- 2B3, 202 P. C. 

8. Joy Lall db Co., v. Afantnnthu^ 20 C. W. N. 365. 

B. BtOtim V. If’nrm Cltrk, 1 M. * W. 466 ; Foil, in Piadj/oU KuMnr V. Onpi 
hrithna, 87 Cal. 822=11 Cal. L. /. 209. 
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ora partiGular plaoe i& established* it may enter into the 
body of a contract without beingr inserted; both parties are 
supposed to know and to be bound by it, unless provision to the 
contrary is made in the contract,^ The principle upon which 
contractual obligrations are allowed to be modified by custom 
nr usaf^re is that such custom or usajfe may enter into the body 
of a contract without bein^ expressly inserted as both parties 
arc supposed to know it and to be bound by it.3 

The usag'e must apply to a particular country or to a 
particular place and does not include the practice, for example, 
prevailingr on a particular estate or in a particular Bank. When 
a certain practice is not a usage, in order that the practice may 
be imported as a term of the contract it must be shown that the 
practice was known to the person whom it is sought to bind by 
it and that he assented to its being a t^rm of the contract.^ 

A customary right owes its origin to common consent, and 
when fully developed may be treated as incorporated into the 
contract by implication.^ A custom should be shown to be so 
notorious that all persons can be held to enter into the contract 
with knowledge and notice of the custom.^ The usage must be 
shown to be certain and reasonable and so universally acquiesced 
in that everybody in the particular trade kn ws it or might 
know it if he took the pains to enquire.® 

The law recognises the fact that men assume that the 
words of the contract will be understood in their trade meanings, 
and that the terms of their agreements will be governed by the 
well-recognized usages of the callings to which tliey relate, and 
necessarily looks to these usages to ascertain the real thought of 
the contract,'^ Where ambiguous terms or phrases are found in 
a mercantile contract evidence of usage is admissible to explain 
the meaning of the expressions in the particular trade or loca¬ 
lity; and when a contract is silent in respect of some mercantile 
term or condition which according to the course of business 
e.'^tablished in a particular trade it is customary to find included 
in such a contract, evidence of the custom is admissible to prove 
that such a term or condition formed part of the contract, unless 
the incorporation of the term or ouuditioii in the contract will 
have the effect of “introducing something repugnant to or in¬ 
consistent with the tenor of the written agreement/’® 

But though evidence of mercantile usage is receivable to 
supplement the written agreement on the hypothesis that some 
of its terms were implied or understood or unwritten, such 
evidence cannot be admitted to contradict the positive stipula- 

•1 Stultz V. I>9cke^^ 5 Biuii. 2B5, foil, m P>adyoie Kumar v. Gup* Krufh^ia, sDpra. 

а, Buzlul Karim v. SaU^h Chandra^ 13 Oal. Ij. J. 418, 424. 

3. Mana Vikrama v. Rama Ratrr, 20 Mad. 275. 

4. Pradyote Kumar v. Gopi Kiishnay 37 Oal. 222=11 Oal. Li. J, 209. 

5. Pries T. Brownsj 14 Mad. 420, 424. 

б. Volkari Bras, v VettiveU, 11 Mad. 469, 462. 

7. hakurka Caal Co. v. Jamnadas^ 23 C L. J 514=33 L 0. B36. 

8. Holmes Wilson v, Bata Kishore., 54 Cal 546 ; See a7ao Ruttofisi Roirji v. Bombay 
VrUied ef- Spinning Co., 4l Boin. 518, 588, 540, 
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tioiis in the written agreemenL^ and it is equally inadmissible 
whether the defendant was aware of it or was i^rnoraut of it^ 
existence.2 Such evidence is only receivable when tho incident 
which it is soufifht to import into the contract is consistent with 
the terms of the written instrument. Tf inconsistent, the 
evidence is not receivable and the inconsistency may In-' ('viiieed 
by the express terms of the written contract and by the inipli- 
catiuiis therefrom.3 Hence it follows that a usa^re inconsistent 
with a ooiitraet does not bind the parties thereto or become 
admissible in evidence iru'rely because the parties are aware 
of it.-^ 

The question whether, in order to affect a pei-son with a 
usage of trade, the usage should be known to the party to be 
charged, is an important one and needs to be carefully evaniined. 
In Kirchener v. Venm^ when delivering the judgment of their 
Lordships of ^he Privy Council, Lord Kingsdown saiil- *'Wheu 
evidence of the usage of a particular place is admitted to add 
to or in any manner to affect the coji.struction of a written con* 
tract, it is admitted only on the ground tliat the parties who 
made the contract arc both c'ognizant of tlie usage, and must be 
presumed to have made their agreement Avith reference to it. 
But no such presumption can arise when one of the partitas is 
ignorant of it.” With regard to this case Kelly C. B., in Buckle 
V. Knoop,^ said—“It only proves that people in Liverpool may 
well be supposed to be ignorant of rules in (existence on the 
other side of the world, at Sydney; they are not in such a case 
required to know them. But here the cjoiitract is entered into 
between merchants of London and laverpool. cognizant of the 
Bombay trade, and it relates to a subject matter eonnected with 
London, Liverpool and Bombay. Under these circumstances, 
a customary interpretation of the contract may be proved, 
although no proof be given affirmatively that one of the parlies 
had hoard or knew of the custom.’^ And Chaiinoll B., said - “It 
is contended that the evidence (of msage) was irai;roper]y admit¬ 
ted, because it Avas not shown affirmatively tliat both parties 
to the contract were aAvare of the usage, and in siqiport of that 
contention the case in the Privy Couned Kivvhenf'C v. Venus 
Avas cited. But the obj(‘rtion merely amounts to rhis tliat tin- 
evidence was iruidmissihle because it was iricomiiletc for vanl 
of other evidence, showing that 1 be usage Avas known to both 
parties. That is an objection j*atlier to the woigiil of evidence 
than to its admissibility.’’ In Satton v. Tafhant* a case decided 
in 1889, it was held that a person employuig a In oker on thcLon- 
don Slock Exchange impliedly gives him authority to act in 
accordance with the iiiles tin*re estaldished, even the principal is 
himself ignorant of siic'h rules. This rule was snbsequenily 

1. Chundunmull y. SaUtmai Bank of huhif. .M Cal. 43; liubites Wilmn riubf 
KiJthorf, 1927 CrI. 6C8“54 Cal. ,549=109 1 C 26«. 

2. JMmm WiUun v. Bnla Kinhure, 1927 Cal. 6«H ; app rIho 41 Bom, 918. 

3. Smith V. Jjudha, 17 Bom, 129 ; W^Uon v Bntu »opra. 

4. WUBon V. Bala Kishore, snpra ; see Moilra's Indian Contract Aid, 2niJ Edn., 
pp. 14 and 15. 

5. 15 Moo„ P. C. 361. (399). 

6. L. B., 2 Ek., 125, (129). 

7. 10 A. A En 27. 
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approved in Bayliffev. BuiterflddA In thisj case, however* the 
question whether the principal must be cogrnizant of the usagfe 
was not definitely decided- The rule laid down in Sutton v. 
Tatham was approved by Bovill C. J. also in Orissel v. Brutowe"^ 
and appears to have been followed or adopted in numerous 
casest^ Butin the year 1*^75, the case of Rohimon v. Mollef,^ 
came before the House of Lords, which dealt with the partic ular 
usage of the London tallow market. The question for conside¬ 
ration was whether the appellant was bound by a custom as to 
brokers existing in that market of which he was ignorant, 
merely by the employment of the respondents as his brokers to 
buy for him and their purchase in the London market of the 
quantity of tallow ordered. The following rules may be 
deduced from this decLsion:— 

1. That if a principal employs a broker to act for him on 
a market with the usages of which he is unacquainted, he 
authorises the broker to make contracts upon the footing of 
snch usages, provided they are .such as to regulate the mode of 
performing the contract and do not change its intrinsic 
character. 

2. That if the princijial is aware of such usages, and 
choses to employ a broker to act for him without restricting liim. 
he will be bound by such usages. 

3. But, that where the usage is of a peculiar character, 
anil is so inconsistent with the nature of contract to which it is 
souglit to be applied, as to change its nature altogether or to 
change its intrinsic character, it will not be binding upon a 
principal ignorant of such usage. 

It has been held that a principal ignorant of usage is not 
bound where it is unreasonahle. In Perry v. Barnett.^ the master 
of the Rolls, when speaking of the contention raised that a 
principal (who in that case was found to be ignorant of the usage 
of the Ijondon Stock Exchange) was nevertheless bound by 
the usage he had employed the broker to d(‘al for him on the 
London Stock Exchange, as being assumed to know such 
usages said:— '‘Now the proposition that a person who directs 
another to deal upon a particular market is to be treated as 
if he knew the rules of that market, has been adopted in .the 
law to some extent, but certainly not to this extent, that ho^v- 
ever unreasonable or illegal they may bo» he is still to be 
treated as if he knew them. There is a line of demarcation 
between rules by which he is not bound, and the rules of the 
Stock Exchange applicable upon this occasion would seem 
to come within the latter of these.” His Jjordship further on 
added—“therefore, adopting the rule I laid down in Robinson v. 
MoTlete, and which seems to comprise the rule in Keilson v. 
James,^ I am of opinion that even though it be proved as a 

1 1 Exch. 425, 

2. L. B„ 3 r. P, 121 ; L. K. 4 C. P. 3(1. 

3 Taylor v Strnif, 2 C.,B. ^ S 176 ; Stray r. 1 EJ & El. H88. OroieN v. 

Leygf, 2 H. ft N- 210^ 2lfi Uoyd r. ffuibert, 33 L. J. Q. B. 241; DMiran v. Ififf, 

L. B. 8 Ex 242; Cuthberf v Camming, 10 Exoh. 806; Larey v f/ill, L.B 8 ch 921. 

4. L. B., 7 H. L. 802. 

5. L. B., 15 q B. D., 388. 393, 394, 395. 

6. L. B. 9 g. n. D. 546, 
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m8<tt)6r of fROt tliftt tli6r6 sucli a rule on tlie Ijoiuloii Stock 

^xcliRiiiPfe as to tkat wliidi 1 kavo alluded, the usaji^e 

set up in tke case, it would ke wrong: to say that the defendant 
who was ig'norant of it, ouji^^ht to be treateii as if he knew it, 
merely because he instrnetcil the plaintifls to deal uptm the 
“London Stock Exchange,’' And Beggalloy L. also said in 
that ease:—“Then it was urged that if the defendant gave 
the plaintiffs authority to purchase on the London Stock 
Exchange he was bound by tlie rule of the Stock Exchange 
as to such purchase. But in my opinion, the defeiulant 
was only bound by such rules as were reasonable and 
proper rules. That point was distinctly recognized in A\eiison v. 
James.” 

But where the usage is one which treats as a valid legal 
contract for one person that whieli is im legal contract at all,ami 
which could not be enforced in law against the other (*ontracting 
party, it has been held that knowledge of the alleged usage is 
essential. In Perry Barnett where the question was whether 
a person, not a member of the Stock Exeliange, or acquainted 
with its customs, but an outsider, was bound by such a custom 
without knowledge: (frove J. said: *T am of opinion that he is 
not, I think that if a person, to use the language of Lonl 
Chelmsford in Robinson v. MolletJ employs a broker to transaist 
for him upon a market with the usage of which the principal is 
unacquainted, lie gives authority to the broker to make contracts 
upon the footing of such usages, provided they arc such as 
regulate the mode of performing the contracts, and rlo not 
change their intrinsic character. It seems to me impossible to 
say that in this case the alleged usage does not change the 
intrinsic character of the contract. The usage appears to mo to 
be one which treats as a valid contract for one jiurpose that 
which is no legal contract at all, and one which the ilcfendant 
could not enforce in law against the other c'ontraeting party. 
The authority given to the broker is to buy so many sliares in 
the Oriental Bank. The broker instructs his agent on Uie Stock 
Exchange, who forwards a note* which would, to any om* 
unacquainted with tlio practice of the Stock Excdimige. iippear 
to be a note of legal ('ontract whicli tin* buyt‘j* could himself 
enforce against a seller, but it appears that in f?jct, in conse¬ 
quence of TLOii-compliaiiee with the provisions of the Leeman’s 
Act, no valid contract has been effetded at all, and thereto re the 
buyer could not, if the sliares had risen in value, and tin* seller 
had reputliated, have enfor(*ed this cfmtract against him at law. 
It seems to me, under these cireunistanees that he docs not get 
what he bargained for. But then it is said that tliere is a usage 
on the Stock Exchange, not by wliich the broker employed Viy 
the purchaser may be made personally resininsible on the Stock 
Exchange upon suf‘h contract. If the purchaser knew of that, 
and if he contracted with his agent on that basis, he may be held 
to be liable, as was done in the case of Read v, AndersonJ 

1. L. R. 14 Q. B. D. 4tt7. 

2. L. R. 7 H. L. 802. (836). 

3. L. R. 13 Q. B. 1). 779. 
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because he has knowingfly changed the position of the agent 
and made him subject to certain liabilities in consequence of 
his carryijig out an order in the manner in which the person 
giving the order knew that it would be carried out. But if the 
purchaser is ignorant of the usage, and thinks when he 
authorises the broker to effect a contract, that a contract means 
a contract enforceable at law, can it be said that he is to be 
affected by that which is not a contract and is not enforceable 
at law ? It seems to me that on this ground there is a broad 
distinction in this case and Read v. Anderson tri the case of 
Read v. Anderson^ Bo won L. J., in delivering the judgment 
of the majority of the Court of Appeal, expressly bases his 
judgment on the fact that by the usage known to both the 
parties the letting agent became liable ; and in that ease not 
only was the usage taken to be known to both the parties but 
the plaintiff had actuallj^ effected that which he was authorised 
to effect. He was not commissioned to make a contract but 
a bet, and I do not think in that case it would be far-fetched 
to assume that the person employing the agent did know that 
a bet was void at law, because that is common knowledge 
In Seymour v. Bridge,^ where the selfsame usage was in qiie's- 
tion, but where it w.ss assumed throughout as the ba-iis of 
the judgment that the principal did know, or was taken to have 
known, of the usage ; Mathew J., held on the authority of 
Read v. Anderson^ that the broker was entitled to recover. But 
in all cases, it must be remembered that a custom if unreason¬ 
able is not binding, and that the knowledge of the person to 
be bound may be an important element in deciding whether a 
custom is reasonable or not .2 

Under the American law it has been held tliat where the 
usage is a purely local or particular one the principal mav 
ordinarily repel fhis presumption of knowledge by showing 
that in fact he had no notice of it.^ Where, however, an agent, 
for exampl(‘, a brokei or factor, is aulhoriHed to deal in a 
parbicutar place or maiket, as upon a certain stock exchange, 
at which particular rules or usages prevail, it is presumed, iii 
the absence of evidence to the contrary, that the principal 
expected and intended tliat the agent should conform to such 
rules and usages, although in fact the priiiciiial may have 
been ignorant of what they were. This is upon the ground that 
the principal, as a roasoiialde man, must have anticipated that 
such rules and usages were likely to prevail, and therefore 
must have authorized the dealing in contemplation of them, 
where no contrary intention was disclosed + 

Such usage may operate to limit as well as (nilarge the 
authority of an agent,but where the principal relies upon 
custom to impose restrictions he must show that it was so 

1 L B 14 Q. B, I) 400 

2 Perry v. Hat nett ^ L U, 15 Q, B. D. 397 , see Peaihou’s L&w of Agency in 
British Imlia pp 119 to 12R , see also Hohne» WiUntn v, Baht KiHltote^ 1927 
Cal. 668 cited at p. 

3 See Eatiar, p 142 and auihontios eited thoieiii 

4 Mechem. B 716 and aubhoiities cited therein , ste Katiai, p. 143 

5 Mechem, 8. 716 
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univeraal that the other party can well be presumed to have 
known of itA 

It is thus clear that any usagre which is unlawful does not 
operate to confer any implied authority upon the a^yent, nor 
any usagfe which is unreasonable does so. In the latter case, 
however, if the principal had notice of such usagfe at the time 
when he conferred the authority he may bo presumed to have 
contemplated it, and the a^ent may bind the principal by 
actings on even such usapfe,-^ The Question whether any parti¬ 
cular usage or custom is unlawful or unreasonable is a question 
of law. 

A usage or custom which changes the intrinsic character 
of the contract of agency,^ or whereby an agent, who is 
authorised to receive payment of money, may receive payment 
by way of set-ofF or by way of a setHement of accounts between 
himself and the porson from whom he is authorized 1o receive 
such payment on behalf of the principal^ is reasonable. Where, 
however, the usage or custom is valid in other respects, the mere 
fact that the principal was unaware of its existence does not 
affect its binding nature.^ 

It may be observed that any such usage may operate to 
limit as well as enlarge the authority of an Mgeiit,'^ but where 
the principal relies upon custom to impose restrictions he must 
show that it was so universal that the otljcr party can well 
be presumed to to liave known of ir.t* Usages liowevor, as 
already noted, cannot operate to change the intrinsic character 
of the relation, nor will it be permitted as between the principal 
and the agent, or as between the principal and tliird persons 
having notice of them, to contravene express instructions.’* 
or to contradict au express contract to the contrajyJ’^ An agenl 
is bound to conduct the business of liis principal according 
1 o the directions given by tlie principal, or, in tlu^ absence of 
any such dire(’tions, according to the tmstoin wliieh prevails 
in doing busiin^ss of the same kind at tlu‘ place where, the 
agent conducts such business. When the ag(nit aet> otherwise, 

1. henfley v. 37 Am. U<.'r. 8:^7 

li.. See also Vamfibell v. I .stark. 233 ; v. 12 Q H. 78,> ; 

Bontonk V. Jardine^ 34 Li. J. Bx, 142 ; Scott \. tiodfrexf. (lUOl) 2 K. H. 72<j , 
Hamiftftn v. Young, L. 11. 7 Ir. 289 ; licrWhu»mi i. Hanxhirft, (1901) 2 K. H. 73 , 
May V. AnguIiA 14 T. Ij. K. 5,^»1 ; CottHoUdafrd Gofdficffi v Spirge/, 100 L. 1’. .351 ; 
fJr pft 9 ‘fe Roget'ti Ke Rogertt, 13 Oh. D. 207 , Bhagu'ftndasH SurotomiluH v. Knnjt 
30 Bom. 205 ; Chandidat Sukhlai v. Hidhrufhrni Soojaywui, 29 Horn. 291 ; 
Kidardmnl Bhuramal v. Surajmat (ToiHndmm, 33 Wnin. 304^9 L. 11. 903 ; 

Fakircha-nd I^afchand r. Doolvh Gorindji. 7 Horn. L It, 21.3. 
o. See Row«>tead, Art. 41, p. 70. 

4. Havnilfon V. Yxmngt Li. B. 7 Ir. 289 

3. Suteetifig v. Bearrc, 1 C- B. N. S. 799 ; BitvMf v. t'cntlund, 10 B. ik C. 700 : 
Stewart v. Aherdein, 4 M. A W. 211 ; Scot v. Itviag, 1 B. & Ad. 605 ; Watrieff v. 
CroKfxeld, 51 W. K. 365 ; Feartton v. Scott, 9 Ch. I>. 16H . JUnckfmi n v. 

68 T. 510 C. A. ; Anderson v. Suihet fand, 13 T. L. U. 163 
Cropper V. Cook, Li. It 3 O. B. 1914. 

7. Mecheni, 6. 716. 

8. Bentley v. Uoggrtt, 37 Am. Hep. 827. i 

9. Bee Barkedaie\> Branm, 9 Am. Deo. 720 ; and oUn^r Amerif*an authonfcle.M 
at p. 149 ol Katiar's Law of Agency. 

10. Broum V. Foster, 113 Maas. 138 ; Katier, p. I 43. 
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if any loss be sustained, he must make it good to his principal, 
and, if any profit accrues, he must account for it.^ The subject 
will be dealt with under the headi^ig ‘agent’s duty to principal/ 
The following customs and usages have been held to be 
reasonable under the English law : 

1. A was authorised to sell manure. The jury found that 
it was customary to sell manure with a warranty. 
Held, that A had implied authority to give a warranty 
on a sale of the manure. 

2. A is authorised to sell a certain class of goods. It is 
customary to sell goods of that class on credit. A has 

■ implied authority jto sell the goods on credit.^ 

3. A custom among bill brokers in London to raise 
money by depositing their customers’ bills en hloc^ 
brokers alone being looked to by the customers, and 
the parties contracting in reference to such custom.^ 

4. A broker, a member of the Stock Exchange, it. autho¬ 
rised to sell certain bonds. He has implied authority, 
if it be discovered that the bonds are not genuine, to 
rescind the sale and repay the purchaser the price, 
in accordance with the usage of the Stock Exchange.^ 

5. A usage among the stock brokers authorized to buy 
or sell or carry over shares or stocl\ to execute the order 
by means of several contracts, or to execute .uiy 
portion or portions of it.® 

A custom in Liverpool whereby a broker authorized to 
buy wool may buy it in his own name or in the name 
of his customer without giving the customer even 
any notice that he bought it in his own name or not.’^ 

7. A broker is authorised to buy 50 tons of tallow. It is 
customary in the tallow trade for a broker to make 
a single contract in his own name for the purchase of 
a sufficiently large quantity of tallow to supply the 
orders of several principals, and to parcel it out 
amongst them. The broker has no implied authority 
to purchase a larger quantity than 50 tons and allocate 
60 tons thereof to the principal, unless the principal 

I was aware of the usage at the time when he gave the 

authority, because the effect of such a usage is to 
change the intrinsic character of the contract of agency 
by turning the agent info a principal, and thus giving 
him an interest at variance with his duty.^ 

1. S. 211, Indian Contract Act, 1872. 

2. V. Hare, (1869), 7 0. B. (N. 8.) 145. 

3. Pflham V. Hilder. (1841), 1 Y ft Goll. C. G. 3=r67 R. B. 208. 

4. FoHer v. Pearwn, 4 L. J. Exofa. 120. 

6. roung Y. Cole, (1887), 8 Bing N. G, 724=43 B. B. 783 

6. Toung t. Cole. 8 Bing. N. 0. 724. 

7 Cropper v. Cook, (1868), L. B. 8 C. P. 194. See, howerer, Itobineon T. MoUtU 
(1874), L. R. 7 H. L. 802 and Boeiock v. Jardtne (1666) 34 L. J. Ex. 142 ; 
wtiere a aimilar naage has beon held to be anreasonnble beeanee it tends to 
change the intrinsic natnre of the contract of agency. 

H. Rehtnsofi ▼. Molletf, snpra. Bottock v. Jardine supra. 
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8, Any usage of the stock exchange whereby a broker 
who is instructed to buy or sell or carry over shares in 
the same undertaking, may make one contract in his 
own name for the total number of shares and appor¬ 
tion them amongst the principals, and may include 
in the contract shares in which he is dealing in his 
own account; and thereupon the jobber with whom 
he deals and each principal become bound to carry out 
such portion of the contract aw is appropriated to them 
' respectively. In this case although in form there 
' is only one contract in effect there aro separate 
contracts between the jobber and each principal an 
which they sue and be sued.^ 

The following are instances of unreasonable customs and 
usages :— 

1. A broker is authorized to sell stock. A custom of the 
Stock Exchange, whereby he is himself permitted to 
take over the stock at the price of the day if he is 
unable to find a purchaser, is unreasonable, and such 
a transaction is not binding on the principal unless 
he is proved to have had notice of the custom.* 


liiatam<i^h (>( 
anrea«oiiabi 
onstoma flfirf 
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2. An insurance broker is authorised to receive from the 
underwriters payment of money due under a policy. 

A custom at Lloyd’s whereby the broker may settle 
with the underwriters by way of set-off is unreasonable, 
and the principal is not bound by such a settlement 
unless he was aware of the custom when he authorized 
the broker to receive payment. The same rule applies 
to stock brokers settling with agenbs.3 

According to the custom of trade in Bombay, when a cunt/om oi 
merchant requests or authorises a firm to order aud U) buy tra<ie m 
and send goods to him from Europe, uf a fixed price, net free 
godown, including duty, or free Bombay harbour, and no 
rate of remuneration i.s specially mentionef). the firm is not 
bound to account for the price at whicdi the goods were sold bo 
the firm by the manufacturer. And it does not make any 
difference that the firm receives commission or trade discount 
from the manufacturer, either with or without tlie knowledge 
of the merchant.4 


There is a custom of the Bombay Silver Market for forward HombFiy 
contracts that only shroffs are the ostensible buyers and sellers, 
though shroffs may have and often do have outside principals 
for whom they are acting. The shroff's, when acting for 
principals, work sometimes for Tcavhhi adnt and sometimes for 
pahki adat. In the case of kachhi ad at, the adatia shroff 


1. 


2 . 

3 


4. 


Scott V. Godfrey, (1901) 2 K. B. 720 ; lierkhuem v. Hawbleft, (1901), 2 K. B. 73 ; 
See also ISxp. Itogei’s, to Rogers (19b0), 15 (‘h. D. 20<. C A. ; Moy v. Angeti 
(1S98), 14 T. L. R. 551, H, L. ; Consolidated Gofdpetd, v. Spiegel 


L T. 351. 

Hfamilton v. Young, (1881), L, K- 7 Ir. 289, Ir. 

tweeting v. Pearce, 7 C. B. N. H. 449 ; Todd v. Rettl 4 B. & A. 2lU iHaeiett ▼. 
^eniland, 10 B. ft C. 760 : Stewart v. Aherdeln, 4 M. ft W. 2ll ; Si nit v irvtnft, 
[. B. ft A. 210 ; Matnefy. C^OBfietd, 51 W. B. 365. 

W Beir V. Chotafaf Jafiet^as (IflOe) 30 Bom. 1. 
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guarantees the performance of the contract to the other shroff 
but does not guarantee its performance to his own principal. 
In the case of pakki adat, the adaiia shroff, who then acts for 
a higher rate of commission, is liable as principal both to his 
own employer and to the other shroff. This custom whereby 
only shroffs are the ostensible parties is observed for two 
reasons agreeable to the Marwari shroffs ; first, that on every 
forward silver transaction a commission become.s payable to 
one or both of the Marwan shroffs ; and, secondly, that the 
adatia shroff guarantees to the other shioff performance of 
the contract. There is no such custom, however, that the selling 
shroff is not personally liable to th(» principal of the buying 
adatia. Thus if A enters into a contract in the name of his 
kachha adatia H whereby H agrees to buy and S agn^es to sell 
silver bars for the ensuipg vaida, A is entitled to <]emand per¬ 
formance of the contract from 

A reference has already been made to \tdafiai$' or 'nrhafias' 
and 'pakki (pacci) arhaf and 'kachhi arhat\'^ Usage of the 
Bombay market known as pakki adat (or nrhat) system was 
noted in Bhagican Das v. Kanji Deoji.^ In that case the 
plaintiffs in Bombay bought and sold in Bombay cotton and 
other products on the orders of the defendant who traded at 
Shahada in Khandesh. In respect of the tran.'^actions sued on 
the plaintiffs before due date had eiitcjed into cros*^ contracts 
of purchase with the merchants to whom they had originally 
sold goods on the defendant’s account. The transactions 
were entered into on pakki adat terms. The following were 
held to be the incidents of the contract entered into on pakki 
addai terms :— 

1. lihe pakka adatia has no autliority to pledge the credit 
of the up-country constituent to the Bombay merchant, and no 
contractual privity is established between the up-country 
constituent and the Bombay merchant. 

2. The up-couiitry constituent has no indefeasible right 
to the contract (if any) made by the pakka adatia on receipt 
of the order, but the pakka adatia may enter into cross-contracts 
with the Bombay merchant, either on his own account or 
on account of another constituent, and thereby for practical 
purposes cancel the same. 

3. Tho pakka adatia ih uniler no obligation to substitute 
a fresh contract to meet the order of his first (‘onstituent. 

The relation between the pakka adatia and the up-country 
constituent is not the relation of agent ancl principal pure and 
.simple. The precise relation may thus be described in the 
words of Jenkins C. J. :— 

'T think the contract between the parties was one of 
employment for reward, and the incidents proved appear to 
me to converge to the conclusion that the contract of a pakka 
adatia^ in circumstances like the present, is one wherry he 
undertakes or, to use the words in its non-technical sense as 

1. Ahrahmt v. Saruprhand (1917) 42 Bom. 224=41 I. C. 256. 

2. See notes on pages 50, 51. 

3. 1 L. B. (1906) 80 Bom. 205, in appeal from (1905) 7 Bom. L B. 57. 
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bumness men on oooasion do usft it, ^ruaranipes that delivery 
j^hould, on due date, bo given or taken at the price at which 
the order was accepted, or differences paid ; in effdc^t he under¬ 
takes oi' guarantees to find goods for cash or cash for goods 
or to pay the difference. 

I do not say that there is no relation of principal and 
agent between the parties at any stage ; there may he up to a 
point, a^d tliat this is legally possible is shown by jVlellish L. J. 
in JSx parte Whlte^ where he speaks of 'a person who is an 
agent up to a certain point.’ So here there may liave been that 
relationship in its common meaning for the purpose of as¬ 
certaining the price at which the orthn* was to be (‘ompleted, 
and to this point of the transaction all the obligations of that 
relation perhaps apply. But when this stage is passed, I think 
the relation is not that of principal and agent, hut of the nature 
I have indicated. Into this contract there is imported by 
the evidence of custom no such element of iiiireaHuiiableness 
as would compel us to reject it on that score.” 

The pakka adatia is thus virtually a principal entering into 
an independent coritraet with the up-country constituent. In 
case of the covering contract also (where one exists) he stands 
in the same relation to the Bombay merchants, in which 
covering contract of course the up-country constituent has no 
privity. In Monilnl Raglinnafh v. J?adhakisfion Ramjiwan'^ 
Macleod C. J. said the only distinction between u. pakka adatia 
and broker who is liable on his contracts is that the former 
does not contract as agent, but as principal ; in other words, 
the pakka adatia undertakes business for liis principal, but the 
particular contracts by which he carri(*s out that Imsiness are 
his own affair. 

Whore the plaintiff on a constituent’s instructions buy.s a 
particular number of bales of cotton at a given price, and later 
on his instructions sells a similar number of bales at the same 
price, then as between the constituent and the plaintiff, the 
former’s liability on the first contract is treated as bnlanccs 
and adjusted. To speak of these contracts of sale ajid purchases 
as being “cancelled” is perhaps not accurate ; but what is 
meant is that a contract of the one class is folbiwed by a contract 
of the other, having the effect of cancelling and reducing 
liability on the first. 

In Ram Gopal Para^ram v. Ugger^^ain Purnhotamdan^ also 
it has been held that a p^cca adatia is an agemt of his constituent 
only for the purpose of ascertaining the price at which the 
order is to be completed. After the price has been ascertained, 
he ceases to be an agent and assumes towards his constituent thf^ 
character of a principal. 

1. (1B70-1B71) L. B. « Ch. 307, at p. 403. 

2. (1920) 45 Bom. 38fi=:62 I. C. 361 

3. Chandulal SMUal v. Sidhruthrai-Soojanrai, (1005) 200 Bom. 221=^7 Boiru 

li. B. 165. Boe al»o Keda^mal Bhuramal v. Hurftjmaf Oot?tfuU‘nm, (1907) 83 
Bom. 364. 

4. A, I. B. 1942 Sind 115=201 I. C. 513. 
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Where an order has been gfiven and accepted, the constitu¬ 
ent and pakka artia stand to one another in the relation of 
,principals: t4^re is no relationship of principal and a^ent such 
as would justify a demand by the constituent of an account. 
The only claim which can be made by a constituent agrainst a 
pakka artia is for a liquidated sum. The calculation of the sum 
' in no sense involves accounting by the pakka artia; it is a matter 
of the application of simple arithmetical methods to facts within 
the knowledge of both aides.^ 

KpWkka adatia is entitled to demand margin money befof*e 
he enters into any transaction, whether ap^ independent transac¬ 
tion or a transaction b^^^ way of a covering transaction.^ There 
are three courses open to a commission agent to secure the 
payment of the full amount of the premium. He can insist on 
payment df the whole premium ‘ in advance, or he can take 
security for payment on the due date, or he can demand margin 
against the fluctuation in the rate of premium. If he has failed 
to adopt either of the first two courses and finds that the tran¬ 
saction if closed as on a particular date for want of margin, his 
own liability to his broker would be reduced, he is entitled to 
call ilpon the constituent to pay sufiioient margin so as to secure 
the payment of the whole of the moneys which may be due to 
him on the due date including the premium, and in default of 
payment to close the outstanding transaction.^ 

The position of ^pucca artia is not of an ordinary agetit 
who merely brings about a transaction between third parties fot 
he becomes personally respon^ble since both the buyer and the 
seller look to him for fulfilment of their contract. If the oHginal 
seller fails to fulfil the contract the pucra artia can claim 
damages from him.* 

In Chhogmal Ballcisandas v. Jainarayan Kaniyala!^ also 
it has been held that there is no obligation on the part of .i 
pakka adatia to find buyers or sellers. As between him and his 
up-country constituent the business is finisheil when an ordei 
for purchase or sale is accepted, such acceptance apparently 
being afiected by an entry in the Soda Nondh. Whether the 
paccka adatia takes the risk himself by selling again is entirely 
within his discretion. The selling client cannot claim as ot 
light the benefit of any covering contracts entered into on the 
same day as his sales. 

It was further held that the legal relationship between the 
client and theadat/a is that of vendor apd purchaser, 
whether the contract is written pr pral, or whether an order is 
sent by telegram and accepted by the The is 

entitled to charge commission and brokerage iii addition to the 

l, Balkrifthfia ft Co v, Bitm Satghaly A I B, Lah lR£> , fasc — 

reviewed, also Jot Jifnn \ Jfnrtn Ram^ A 1. R 1032 Lah 1133=130 I C 637 
{pakka adat contrary to public policy) and not unreasonable and did not 
involve a eonlliet between the pacca artias’ inteiest and dory. 

2 SdkarhhtM v Raim A T R. 1032 Bom 328=“34 Ruin Jj B 709=^138 

I, C. 244 

.1 md. 

4 Jot Ram v Jtvnn Rumf 1932 Lah. 633=130 I C €37=33 P L R 985 

5 15 Bom Tj K 750 
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price. If the client sends proodfe for the due date the €tdatia h 
responsible for the price whether he has covered hiitiself or not. 

Also, that there is iio privity between the client who if^ves 
jjjrders to a pakka adatia and the persons who buy and sell from^ 
and to the pakka adatia; the .existence of the latter can only be. 
relevs.nt if it affords an indication of the intention of the pakka 
adatia at the time of his accepting the client’s order. Even 
then, it does not folloAV as a matter of course that bocaasc the 
pakka adatia intended to do genuine business with Jiis buyers 
and sellers he also intended to do genuine business with his 
clients. 

Technically speaking, a seller may be said to deliver goods 
to his buyer by giving him a delivery order on a certain persoiL 
froni whom the buyer may obtain goods on paying the price,, 
but just as contracts in the usual mercantile firm may be used 
for the purpose of transactions for payment of ditferences only 
so also delivery orders which appear on the face of them to be 
of an unimpeachable character may be used and pass from hand 
to hapd amongst a siiccesSaion of persons who have no intention 
whatever of making use of such delivery orders or of doing 
anything also beyond adjusting diiforejices between themselves. 

In Wiagwandas v. Burjorjee,^ (he defendant employed the 
plaintiffs as his pakka adatias^ and entered with them into 
one forward contract for the sale of 2,(XK) bales of Broach Cotton 
and three more .such contracts for the sale of 4,(X>0 tons of liu- 
.seed. As security against the business, he gave them Rs, 61,000 
to be retained at interest. The plaintiffs dealt in actual 
sales of linseed on an average of 15() tons a year. The cotton 
contract yielded, without any delivery taking place, a profit of 
Rs. 6,800 odd, which the plaintiffs planed to the defendantV 
credit. The plaintiffs entered through brokers into thirty-nine 
sub- contracts by way of cover against the defendant’s linseed 
contracts, The sub-contracts contained tlie condition “not to 
be delivered to N. R. Co.,” a firm that always insisted on delivery 
of produce contracted for. In fulfilment of his contract, the 
defendant actually delivered only 3()0 tons of linseed, which 
appeared to have been made only for the pur|:)OHe of shewing, 
in case the matter wont into Court, that the transactions were 
not of a wagering character. The sub-contracts were settled 
by the plaintiffs on payment of difference.^. To i*eeover the Iohj^ 
thus occasioned the plaintiffs sued the defendant. The defen¬ 
dant contended that the transaction.s wc.re of a wagering charac- 
t.er. fields that a pakka adatia is a eomnlission agent and some¬ 
thing more. He receives orders from his constituents and places 
them in the open market. His obligations are briefly to find 
money for goods or good.s for money or settle differences on due 
date. A peculiar feature of his is that he can allocate his princi¬ 
pal’s contracts to himself when it .suits him to do so. Where a. 
puJdca adatia who has been compelled, owing to default of h:s 
client on one side or the other, either to find goods or money, 
seeks to recover from that defaulting client the amount he has 
been obliged to pay on his account, it becomes on the face of it 

1. 15 Bom. Tj. B. 65. 
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almost impossible to say that as between him and his client any 
defence of wa^jerinff could succeed. 

The above decision was, however, reversed in Surjorji v. 
Bhagtoandas^ holding that the 'sub-contracts considering their 
conditions were not sufficient indication of an intention oil 
the part of the plaintiffs to call for delivery from the defendant, 
while other circumstances in the case pointed to the conclusion 
that the common understanding between the plaintiffs and 
the defendant was that they should deal in differences, 
ti It has thus been held that as regards his constituent the 

pakka adatia is a principal and not a disinterested middleman 
bringing two principals together, and consequently a transaction 
between ix, pakka adatia and his constituent may be by way of 
wager like any other transaction between two contracting 
parties, and the existence of the pakki adat relationship does 
not of itself negative the possibility of a contract being a 
wagering contract as between thom.2 

When a constituent places an order with pucca arhti to sell 
or buy for forward delivery, the jjwrca can either appro¬ 
priate or allocate the order to himself or enter into a contract 
with another merchant in pursuance of the order. In either 
case, the constituent looks to the pucca arhti alone and regards 
his order as a contract with him as if he (pucca arhti) were 
so far as the conatituout is concerned, the principal. Where 
the pucca arhth instead of allocating the order to himself enters 
into a contract with another merchant, the constituent never 
inquires who the merchant is and the pucca arhti never gives 
the name of the merchant to the constituent. The reason is 
that the constituent and the merchant have nothing to do with 
each other ; each regards his transaction as one with the pucca 
arhti as the principal responsible to him. As an incident of 
this relationship, the pucca arhti is entitled in such a case to 
eater into a cross-contract before tlie due date with the 
same merchant either on his own account or in pursuance of 
an order from aiiotlier constituent. In neither case is thepwera 
arAti bound to substitute another contract, for the first contract 
entered' into by him in fulfilment of the order of the original 
contract ; and in either case the pucca arhti is entitled, 
without any such substitution, when the due date arrives, to 
give delivery, if the order was to sell, or to take delivery if the 
order was to buy, and to ])ay or receive difierenees, as the case 
may be.® 

It has been hold that a custom is well settled boH) in tin* 
Lyallpur and Amritsar markets that if the market going 
down and the deposit is found to be insufficient the arhti can 

1 15 Bom. L- R- 716—1. L, R, 38 Bom. 204 ; 8e« alMo Hhayiumdan v Butjorp^ 
(1918) 45 I. A. 29=42 Bom 373 in whicsh the decree waa reversed by the Privy 
Council, tftking a different view of the facts, but the prajcijial laid down hy the 
Bombay High Court was afdmied. 

2 See also Mamial Baylmnuth v. Radfm Kisffon Hatnjumn^ (1921) 45 Bom. 386 : 
Harcharandwt, v. J»i ./«» HaM 1940 All 182 ; Ram Gopai v. Uggemem 1942 
Sind 115 ; Ram Krishna Das v Mutsuddifal, 1942 All. 170 

Fivm Lata Ganpat Mat Sundardnn v Firm Bhai Khtf Ringh — Rmgh, 
ALB 1937 Lab, 581 
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make a demand from the purchaser for a further deposit, and it 
19 only if the latter fails to comply within a reascuiable time 
that the arJUi is competent to settle the transactions,! 

Under the kachcht adat system, when an (idfttia reccivi‘s hu 
border from an up-country coiistituoiit f(»r the sale or purchase 
of cotton, he sends for a broker and settles tije rate with him. 
The rate so settled^ becomes from that moment binding 
upon both the adatia and the broker, and the broker remains 
personally bound until he bring^s a party willing^ to take up 
the contract. The broker in such a case adopts one of two 
ways : he either procures a party willing: to take up the contract 
and introduce him to adatia, and tlie party and the adatia 
tliMB QXchiXJige kahalas (contract-s) with each other ; or, where 
the broker has gfot a contract of his own ready, he agfrecs to 
transfer it to the adatia and brings togrether the adatia aiul 
the other party to his (brokers) contract, and these two them 
exchange kabalas with each other. Jf, wlieij the party i.^ 
brought to the adatia, the market rate is (he same as the rate 
settled by the adatia with the broker, the broker gets nothing 
beyond his commission. If the market rate is less than the 
rate originally settled by the broker, tlie diff'ennuje b(‘tweeu 
the two rates has to be borne by the broker ajjd paid to the 
person with whom the original rate was setlh'd. If, on the 
other hand, it is more, that person has to bear the dih‘erem*(‘ 
and pay it to the broker. There is nothing nnivasoimble in 
such usage.3 

34. Authority inferred from an established course of dealings 

in the particular business. 

Allied to the subject of ‘implied anlliorily by custom or 
usage’ is the subject of implied autliority arising from an 
establised course of dealings in a particular trade or busiriesvs. 
Every trade or busim^ss I'ouducteil accordiJig to certain rules, 
which are often not written and not embndit‘d in any Cutli* 
ol liaw, still by their contijiued use have obtained tljc ‘sanction 
of the public opinion and have become so much I'ommonly 
known among the people carryijig on such trade or business 
and among the persons who deal Avith them 1 hat wheue\er an 
agent is authorized to conduct such trade or busi/iess in geiuMal 
terms without any specification suggesting a digression IVoni 
an. ordinary course, such agent aiif) overybofly who comes to 
know of such appointment can rensonably infer that lie is to 
conduct it according to those rules. In fact, these rules 
the unwritten code of such a trade or business which everybody 
who enters into it must follow. An agent therefore appointed 
to conduct a trade or business has implied authonty to 


1. A. 1. B. 1937 lah. 581. 

2. It is necessary to do ao as the rates flnHnale couslanlly m the market, which 

may rise or fall every two innmtes. 

8. Fakir ChaniLttJChandy Doom (iorindjt dm)! Bo^ 

the discretion to call for margin “'‘ho llmbay Cotton 
BJUkamChand, (1986), 29 Bom. L. R. W7—lOU I, C. 993 —A. 1. B. 1927 
Bom. 125. 
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conduct it in the mode and according to the rules ordinarily 
followed in such trade or business.^ 

The methods of dealing of the particular principal are also 
material in this connection inasmuch as they are sometimes 
a very material factor in determining the extent of the authority 
of the agent. The continued conduct of the principal, 
besides working up an estoppel against him in certain cases may 
be used to show how a grant of power was intended to be 
interpreted, The voluntary acquiescence of the principal in the 
known course of conduct of the agent may serve to show that 
such conduct wai in fact authorized.2 This does not depend 
upon estoppel but is an inference of fact to bo drawn from 
conduct. It is, therefore, not essential—as in cases resting 
upon estoppel—that the other party shall have known of the 
facts at the time and relied upon them, but he may, as in other 
cases of actual authority, prove the authority though he was 
ignorant of it at the time of the act.3 

“Normally,” observes Justice Pinney, “an agency arises 
from some conduct or other transaction or transactions that are 
between the principal and the agent and not ordinarily known 
to outside parties, and a third party is entitled to hold the 
principal on a contract made by the agent in the name of the 
principal even though the party does not at the time of 
making the contract know the particular course of the agent’s 
authority. In eases of this class before us the third party 
when litigation necessitates proof of the agency, may adduce 
evidence of the customary exercise by the alleged agent of 
the authority appropriate to such an agent under circumstances 
that give rise to the inference of knowledge and acquiescence 
on the part of the principal—not necessary show that the 
principal is estopped in favour of the third party to deny the 
agency, but rather to show that such agency was in fact 
created. 

In the cases of the professsional agents we must look to the 
established course of dealings in the particular profession in 
order to determine the full extent of their authority. In the 
cases of other agents we are to look to the e.stablished course 
of dealings by such agents acquiesced in by tlic principal or 
to the established course of conduct of the principal in cloaling.s 
with such agent which leads a reasonable man to the inference 
as to what authority was conferred by the principal.^ 

35. Authority by necessity or urgency. 

An agent has authority, in an entergency* to do all such 
acts for the purpose of protecting his principal from loss as 

1 . See Meehem, S. 717 ; Eatiar, p. 146. 

2. Batiar, p. l47, citing Murphjf v. CanHj N. 3. Xj. 62 Atl. 854 ; Btah> v. Domestic 
UanufactUfTing Company, S4 N. J. Eq. 480 ; fifth War^ SaHnya Bantr v. Firot 
Balional Bank, 4B N. J. Xi. 513. 

3. Mufphy y. Cane, sapra ; DIake v. DomeffHc ManufactuHny Co, enpra, 

4. Murphy v. Cane, supra. 

5. See Eatiar, p. 148. 
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would be done by a person of ordinary prttdence 
ease, under similar circumstances.! 


in his own 


ILLU 8TB A T10N8. 

(«) An aprent for sale may have goods repaired if it be 
necegyary. 

(b) A consigns provisions to B at Calcutta, with directions 
to send them immediately to C at Cuttack. B mav 
sell the provisions at Calcutta, if they will not bear the 
journey to Cuttack without spoiling. 

(a. IH9, Indian Cunfrnct Act, IS72). 

A reference has already been made to an implied 
authority of a master of a.ship in cases of cnicr^yciu y. Thug 
the ma.ster of a ship may sell the fronds of an absent 
owner in case of necessity when he is unable to communicate 
with the owner and obtain his directions 2 But tlip nntnafrer of 
a business which does not include borrowinpf money as part 
of its ordinary course has no iniplie<l autliority to borrow inonev 
on his principal's credit to carry on tlie business, even if the 
money is urgently needed.3 When however it is said “that tlu^ 
authority of the master of a ship rests upon tlm peculiar 
character of his office, and affords no analogy to the case of an 
ordinary agent,"3 it seems that this goes too far.** 

Illustration (b) above seems to be suggestcrl by Htory’s 
opinion that “if goo(ls are perishable and perishing, tlie agent 
may deviate from his instructions as to the time or price at 
which they are to be referred to.”3 Accordingly, it has been 
held that a seller of goods who cannot deliver the goods owing 
to war conditions can resell them purporting to act as the 
original purchaser's agent of necessity.^ It has also been held 
that a parent is an agent of necessity to arrange and prepare 
a marriage settlement of an infant child, ami the child need 
not bo separately represented by an indepcnclcnt l(‘gal adviser.^ 

It may be stated as a rule that generally it is tlje duty of 
an agent, in cases of emergency, to use all reasonnbh^ diligence 
in communicating with the principal, and in seekijigio obtain 
his instructions.® But there may arisr* a case ifi which it i'< 
not possible to do so without lus.s or detriment to the ])j'inci|)al. 


1. Bat see S. 2l4 of the Indian Oontracl. Act ,Jh 72, whicli jircsrribrs tlial it n tin 
du+y of an agent, in caaea cit difficnitv, to iihc all icastuiablc ftiligMOM in 
communieatiug ivifch his principal, and iii socking to obtain tns iiisti lu tiuii. 

2. AuatraffUiian Steam Namgation Co. v. Mot ne (lH7li), L. Jt. 4 P. tk 1!22. Wlietht'i 

there is such argent nocossity as to give no tiino or opportunity (or coinrnuuc 
eating with the owner is a question of tnet Ai'otos v. liitrntt (l87?i) 3 Ex. D. 

282 ; See notes on page. 

3. Huwtayne v. Bourne (1841) 7 M AW. .535, 600- .56 11. II, 806, «1(», apparently 
ov'erlooked iii Dhanpat /fa/ v. Allahahod ftnnk, (1026). 1-5/ Lui'k, 253—lB27 
Oudh 44 ; (See notes on page ) ; followed lie Cunningham rf- Co. (l887j 3(» 
Ch. 1). 532. 

4. Prager v. Jihttitpiel, (1924). 1 K. B. 566, where the agent who sold goods as of 
necesaity ooald not commnnicate with the principal, but the other requisite 
conditions of actual commercial necessity and good faith on the agent’s part 
were not established. See Pollock & Mulla, p. 546. 

5. Story on Agency, B. 193. 

S. Prager v. Blatspiel (1924) 1 H. B. 566. 

7. Turker v. Bennett, 38 Ch. D. 1. 

B. S. 214. Indian Contract Act, 1872. 
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which can he avoided by the agent by acting on his own 
initiative. In snch a case of supervening necessity or sudden 
emergency the law presumes an authority to act on the ground 
that the principal, if he had the opportunity to instruct or 
authorise the agent, would have adopted the same or a similar 
course as a reasonable and prudent man, or on the ground that 
as a reasonable man he would have approved the act of the 
agent if he had a previous notice. It is of course ordinarily 
for the principal to determine what shall be done in such 
cases of necessity or emergency as were not provided for by 
the original authorisation. He may prefer that nothing shall 
be done, or if some thing must be done, that the situation 
shall be met by means ot his own devising. He certainly will 
be vitally interested in being infortned of the situation and 
given an oi)portunity to deal with it himself, If, however, 
there be a real necessity or emergency, and the principal cannot 
1)0 communicated with, because ot the limitations of the time 
or place or means, and something must be done to protect 
the interest of the principal, authority to do a fair and reason¬ 
able act, apparently adopted to the needs, and not going beyond 
the demands of the occasion, may properly be implied.^ In the 
words of Smith, Ij. J. the impossibility of communicating 
with the principal is the foundation of the authority ot 
emergency ,2 

Liability to communicate with the principal is thus an 
indispensible condition.^ The need of action for the protection 
of the principal\s interest must bo apparently unquestionable.*^ 
The means adopted to meet the emergency must not be extreme 
or fanciful or unreasonable, but such as a prudent man 
would adopt in his own case.^ The power must be prudently 
exercised and must not be carried beyond the real or apparent 
necessity.^ The act must go no further than to reasonably 
meet the emergency.^ As absolute necessity is the cause of thH 
authority the implied authority ceases with the ceasing of the 
emergency. This necessity should be distinguished from the 
ordinary necessity of doing the business in the usual way, 
which has been already dealt with. It is not the necessity of 
dealing with a particular jierson in a particular way simply 
because we happen to he unwilling to deal upon any other 
basis, but a general necessity inhering in the situation or m the 
very nature of the casc.*^ Emergency, however, may conceivably 
operate to diminish rather than enlarge the authority in 
some cases, for it may not be in the interest of the principal 
that the agent should continue to exercise the whole authority 
conferred inspite of the emergency which requires some 
reservation to safeguard the interest of the principal.'^ 

Tlie implied authority of the master of ship or of the 
managing agent of a company in cases of necessity or in emer- 

1. Meohem, S. 718 ; Bee Katiai, p l48. 

2. Pei Smith, It. J. in Guillan v. Tuifft, 2 Q. B. S4-, 

9. Ihiti ; 0 oe aUin Hawtayne v. Bourne^ 7 M. & W. 595. 

4. Consohdaied National Bank v. Barifte Cunfit On., 95 Gall. 1. 

5. TenneMBe Co. v. Kavanauyh, 101 Ala. 1 

H. Bee Mccliein, B. llB. 

7. Bee Mechom, B. 7l9 ; Katiar, p. 149. 
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gency lias already been noticed 2 Likewise, it has been held 
that a guard or superintendent of a railway station is not an 
agent of necessity authorised to employ a surgeon to attend 
passengers wounded by an accident and so llu* surgeon cannot 
recover his fees from the railway company,*' but the general 
manager of the railway company is sucli an agent ^ Section 
189 of the Indian Contract Act, 1872, even authorises an agent 
to act contrary to the principalis instructions when a sudden 
emergency arises and when communication is impossible. 

A partner has authority in an emergency, to do all such 
acts for tlie purpose of prot^ting the firm from loss as would 
be done by a person of ordinary jirudence, is his own case, 
acting under similar circumstances, and such acts bind the 
firm.6 This is a departure from the English law. The English 
Partnership Act contains no provisions enabling a partner to 
bind the firm by any act done in an emergency for the preser¬ 
vation of the business or property of the firm, when the act 
is not in accordance with the usual method of transacting 
business. In fact the law may be stated to be tliat the power 
to do what is usual does not extend to do what is unusual. 
Hence under the English law if there was no necessity, for 
example, to borrow money to carry on the business in ordinary 
circumstances and in ordinary manner the firm would not be 
liable for money borrowed by its agents under extraordinary 
circumstances as being absolutely necessary to save the property 
of the firm from ruiii.'^ Provision has been made in section 
13 (e) (ii) for iiidtminity of a partner by his co-partners while 
acting in extraordinary circumstances.*' 

See also notes on pages 97 to 101 undet the heading ^agent of 
necessity.' 

36. Apparent authority. 

Areference has already been made to the creation of agency 
by implication or estoppel.^ The principal is bound to third 
persons by all those acts of the agent, which are apparently 
within the scope of hi.s authority, although, in reality, they may 
be beyond it, for it is the apparent state of things by which 
alone they can measure such authority, the real state of things 
being generally within the special knowledge of the princ^^al 
and agent and not always accessible to third persons. The 
authority conferred by the apparent state ot things is gent^ally 
known as apparent authority, 

Apparent authority shouhl be carefully distinguished from 
authority by estoppel, inasmuch as apparent authority is that 
which, though not really granted, the principal knowingly 
permits the agent to exercise, or holds him out as possessing, 
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See notee on p&gee 7. 

Cox V. Midland By. Co, 18 L. J. Ex B5- 
Walkfr V. Q, W. Rly, Co., L. B. 2 Ex. 228. 

Dayton Price Co., v, KohomotaUah rf- Co, C W. JN. 
8. 2l, Indian Partnership Act, 1932. 

Hawtyane v. Bowne, 7 M & W. 595. 

Bee Moitra’s Indian Partnership Act, 2nd Edii. p. 7**. 
See notes on pages 77 to 86, 
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while a^jency or authority by estoppel arises in those case«! 
where the principal by his conduct or culpable ne^lig^ence 
permits the agent to exercise powers not granted to him even 
though the principal may have no notice or knowledge of 
the conduct of the agent.2 Apparent authority is not founded 
on negligence of the principal, but in the conscious permission 
of acts beyond the powers granted, whereas the rule of 
estoppel has its basis in the negligence of the principal in 
failing properly to supervise and control the affairs of the 
agent. 3 

Apparent authority should elso bo distinguished from the 
express or declared authority, in-as-much as the apparent 
authority forms the basis of contract between the agent and 
third parties, who need not look to and generally have no 
chance to look to the express or declared authority, while an 
express or declared authority forms the basis of dealings between 
the principal and tlio agent both of whom are privy to it. It 
is not necessary that the authority to fall under this head of 
the apparent authority should be different from the express 
authority and not identical with it in every case, although, in 
such case whore it is identical it may generally be covered by 
the more explicit term, the express or declared authority. The 
apparent authority is the character in which the agent appears 
before the public. It may or may not be the same as the 
character actually given to him by the principal. Where it is 
different, it being the only guiding factor for the public, is 
even more important than the declared authority itself and 
always over-i:ides it so far as the third persons are concerned ^ 

In Neald v. Hemiford^ one Wedge, the Duke of Beauford’s 
agent, had a general authority to conduct the business of an 
Inclosure, to attend the meetings, and to lepresent the Duke 
upon those oeeasioiis The Duke gave liim particular instruc¬ 
tions, limiting his autliority as to one part of the business, 
which restricted him from exchanging a certain wood except 
for woodland ; but he did not communicate his instructions 
or those limits to his authority either to the Inclosure 
Commissioner or to the other party, although he did .so to the 
agent of the other party. The Commissioner allotted lands, 
which were not woodlands, for the Duke^s wood, and the Lord 
Chancellor said, that if “the agent had acted inconsistently 
with the instructions which he received in that particular, 
being a general agent for the purposes of tlie luclosure, he 
considered, so far as his acts went, they were binding upon 
the Duke.” Lord Campbell said the Duke’s agent was a general 
agent for the exchange “the secret limitation imposed by him 
on the authority of the agent uncommuiiicated to the other 
side goes for nothing.” Lord Cottenham also said, “Having 
given this general authority can he (the Duke) be heard to say 
that this authority was limited by private instruction of which 
those who dealt with the agent knew nothing.” Similarly, 

1. See Mechem, S 720 

2. Bee Meohem, B. 720 

3. Bee Katiar, p 150 

4. 5 Jar. 1123 ; 9 Jur., 813, an appeal , 12 Cl A F, 248 (273) 

5. Grant Smith v. Ju^gohando Shaw, 2 Hyde, 301 
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a European firm employed an agent to make purchases 
of jute for them in the bazaar^ upon orders which were in 
force for two days, and they imposed restrictions on their 
agent’s authority to pledge thoir credit, which restrictions 
were not made known to those with whom the agent dealt. 
The agent paid for jute purchased by his own cheoues, but 
gave receipts for the jute in the name of his principals. One 
of the vendors sued the European firm for jute applied Held, 
that the arrangement between the principal and agent as 1o 
credit not being known to tne jute dealers generally or to the 
particular dealer suing, the firm could not cut down or prescribe 
the apparent general authority by secret limitations and restric¬ 
tions of which the dealers had no knowledge.! So where A 
employed B to manage his business and to carry it on in the 
name of B and Company, the drawing and accepting bills of 
exchange being incidental to the carrying on of such business, 
but it was stipulated between them that B should not draw or 
accept bills, B accepted a bill in the name of B and Company, 
held, that A was liable on the bill in the hands of an indorsee 
who took it without any knowledge of A and B or the business. 
Cockburn C. J„ said, ‘The case falls within the established 
principle that if a person employes anoflu^r as an agent in a 
character wliich involves a particular autliority, he cannot by 
a secret reservation divest him of that authority” and Mellor J., 
said, "It would be very dangerous to hold that a person who 
allows an agent to act as principal in carrying on a business 
and invests him with apparent authority to enter into con¬ 
tracts incidental to it. could limit that authority by a secret 

limitation.”2 

37, Authority inferred from previous conduct of the principal. 

Agency by implication or e.stoppel, as we have^ already 
noticed, rests on the principle that when any person, by words 
or conduct, represents or permits it to be represented, that 
another person is his agent, he will not be permitted to deny 
the agency with respect to any third person, dealing on the 
faith of any such representation, with the person so hehl out 
as an agent, even if no agency exists in fac t.^ Where A, by 
words or acts, or by silence or inaction (if there is duty on 
him to speak or act), represents to B, or to the puVdic, or 
a class of which B is a member, that X is his (A’s agent), 
or has his authority cither generally, or lor the purposes 
of a particular transaction oi type ol husiness, and B is 
induced by such representation to alter his position for 
the worse', A is estopped from afterwards disputing, as 
against B, that X was invested with sucli agency or authority 
at the time at which he was so described.^ 

A man is not permitted to resist an inference which a 
reasonable person would necessarily draw from his words or 
conduct.^ "This agency (by estoppel)’ says Pollock U. j5., 
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Grant Smith v Jugf/ohando Shan, 2 301. 

Edmund v. Bunkfil, L. R.^ IQ. R . 
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See Bower on Estoppel, H, 232 rifcing v. Leivin, I j M. & W. 617. 
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“may be created by the representation of the defendant to the 
plaintiff that the party making the contract is the agent of the 
defendant, or that such relation exists as to constitute him such; 
and if the plaintiff makes the contract on the faith of the defen¬ 
dant's representation ; the defendant is bound; he is estopped 
from disputing the truth of it with respect to that contract, and 
the representation of an authority is, quod hoc, precisely the 
same as a real authority given by the defendant to the supposed 
agent. This representation may be made directly to the plaintiff, 
or may be made publicly so that it may be inferred to have 
reached him, and be made by words or by conduct.”^ It is, how¬ 
ever, to be observed that strictly speaking, no agency is created 
by .such representation but is only presumed; nor the repre¬ 
sentation of authority precisely the same as a real authority. 
As between the parties to the estopped, it has precisely the same 
effect as if there had been a real authority .2 

‘Tt is a well-established principle that if a person employs 
another as an agent in a character which involves a particular 
authority, he cannot by a secret reservation direct him of that 
authority” “Good faith requires that the principal shall be 
held bound by the acts of the agent within the scope of his 
general authority, for he has hold him out to the public as corn- 
patent to do the acts and to bind him thereby”.^ Lord Ellen 
borough C. I. observed in Pickering v. Busk.^ “If a person 
authorise another to assume the apparent right of disposing 
of property in the ordinary course of trade, it must be 
presumed that the apparent authority is the real authority 
It is clear that he ( the agent ) may bind his principal 
within the limits of the authority with which he has been 
apparently clothed by the principal in respect of the 
subject matter; and there would be no safety in mereantilo 
transactions if he could not If the owner of u liorse 

send it to a repo.sitory of sale, can it be implied that he sent it 
thither for any other purpose than that of sale ? Or if one sends 
goods to an auction-room, can it be supposed that he sent them 
thither merely for safe custody” ? In the same ease lie observed: 
“Strangers can only look to the act of the parties and to the 
external indicia of property, and not to the private communi¬ 
cations which may pass between a principal and his broker ; 
and if a parson authorize another to assume the apparent 
right of disposing of property in the ordinary course of trade, 
it must be presumed that the apparent authority is the real 
authority.” 

With reference to the sale or other disposition of goods, 
it has been held in a long series of authorities that, where the 
representor “holds out” to the representeet or to the class 

1. Per Pollock G. B. m Ryenll v. Le% 0 i 8 , 15 M. & W. 5l7. 

a. See Bower on Estoppel, p. 198. 

8. Cockbnrn G. J., in Edmunds Bushell (1665) L. B. 1 Q. B. 97, 99,. See 
Chatteylal Pannalalv. H. K. Railufay, A. I- R. 1932 All 640=54 All. 557=138 
I. G. 439. 

4. Story on Agency. S. 127. 

5. (1812) 15 East 38=13 B. B. 364, 366. C. C. 8 27 of the Sale of Goods Act 
1230. 
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of poPBOns dealings with hixni of whom the roprescntee if* one, 
a certain person as having his authority to sell, pledge, or 
otherwise deal with goods on his behalf, wliich representation 
may be made either expressly in language, or impliedly by 
conduct (e. g. by investing a person whose business is that 
of a broker or mercantile agent with sueh apparent autliority 
as may reasonably be inferred from his possession, in these 
characters, of the goods or documents of title thereto) the 
representor, in accordance with common law rules, and also 
certain statutory provisions partly declaring and partly extend¬ 
ing those rules, is estopped from denying the existence of 
such apparent authority, or from disowning the' agency so 
held out.i In respect of dealings with negotiable instruments, 
it has been held that one who hands over to another a stamped 
paper executed in black, thereby represents to any person 
into whose hands the paper may oomo after having been 
turned into a negotiable instrument, that the person to whom 
the paper was entrusted had his authority to till it up in any 
manner, and with any figure covered byihcstninp, and is 
accordingly estopped from denying such oslensibh^ autliority 
as against the representeo.^ Similarly, one \vlu» has handed to 
another an instrument on the face of it negoliablo, is precluded 
against a holder in due course, from disputing the authority 
of such person to negotiate it.3 

For illiistrafions see notes on pages HO to H!>. 

It is to be observed that as the whole doclrine of powers 
by estoppel rests upon the theory that the other parly has been 
led to rely upon api)earanoes to his threatened detriment, 
it is obvious that the doctrine can apply only to those i;ases 
in which this element of reliance was present, It can, tln'refore, 
apply only to cases wliero credit has been exltnided, action 
has been induced, delay has been obtainc'd, or soiue^ ntln'r 
change of position has occurred, in reliance upon the a|[)])r'iiranee 
of authority.^ The relianee on what the r)rineii)al has said 
or done himself or through an authorized agent is indispensable 
to create estoppel against the principal. The mere* acts of 
the agent in question an' not sufficient for this purr>r»M* uidcss 
there is also evidence of the prineipal’s knowledge anrl ae(pues- 
ceuce in them.-'’ Moreover in any case tbt^ reliance' must 
have been a reasonable one, eonsistenl with 1 he cxereis('of 
reasonable prudence, and the party who claims reliance must 
not have closed his eyes to warning or ineonsistenl nreum- 
stances. Authority is not appar('iit merely because the patty 
claiming has acted upon his coiicln^ious. It is not apj^areni 
in contemplation of law, simply because it looked so to ham. 
It is not a situation where one may read while hci runs. It 


1. Seo Pickering v. Busk, 15 East 38; Dyer v. Penr^un 3 B & C 38; v 

Draheford., 1 B. & B. 749; Bainen v. Swainmny 32 L. J- Q. B- W <»mr/ v. 

1 K. B. 285; 2'urner v. B'iHiftm'*. C4 E. A. Q. B. 30b ; Turner 

V. JSimpBon^ 27 T. L. R. 200. o « »7o 

2. Young v. Orofe, 4 Bing. 253 ; Nash t. Df FioviUo, 2 Q. B. 72 

3. Bower on Estoppel, 8a, 826—328. 

1%. Co-operative Shipping Aem-intion v, Adame, 84 NpB 752 ; Katiar, 

p. 154. 
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ia only where a person of ordinary prudence, conversant with 
business usages, and the nature of the particular buHiness, 
acting in good faith* and ^ving heed not only to opposing 
inferences but also to all restrictions which are brought to hi.s 
notice, would reasonably rely, that a case is presented within 
the operation of the rule. If the inferences against the 
existence of the authority are just as reasonable as those in 
favour of it there can be no reliance within this rule,i 

Section 237 of the Indian Contract Act, 1872, provides 
that when an agent has, without authority, done acts or 
incurred obligations to third persons on behalf of his principal, 
the principal is bound by such acts or obligations if he has 
by his words or conduct induced such third persons lo 
believe that such acts and obligations were within the scope 
of the agent’s authority. The subject will be dealt with under 
the heading “liability of principal”. 

38. Authority conferred by subsequent adoption of the unautho¬ 
rized acts of the agent by the principal. 

A reference has also been made to creation of agency by 
subsequent ratification.^ Ratification is the adoption as his 
own by a principal of an unauthorized act or contract of an 
agent or of an entire stranger. The law generally gives the 
principal an option to adopt the unauthorized acts of the agent. 
After they are adopted they become as much binding on tne 
principal as if they had been done with his previous authority. 
In fact, it supplies lack of prior authorisation. The principles of 
ratification’ will form the subject of a separate chapter. 

IMleohem, 8. 726, and authorities cited therein ; Bee Katiar, p. 1.54. 

Bee notes on page 101. 
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39. Gonstruetion of authoritien generally. 40. Construetioti ot powers of attorney. 

4l. Constraction of verbal auf^honty. Constrootion of coiitraots confemug 
certain flpecial kinds of authorities. 

39« Construction of authorities generally. 

The relation of agency being a contractual j:elalion, like all 
other contracts in a contract of agency also the intention is to 
be gathered from the contract itself. The duty of the courts 
is not to make contracts between parties but to construe and 
enforce contracts which they have already made for themselves. 

Authority may be conferred in writing or may be verbal. 
Where it is given by a formal instrument, su»‘h as a power of 
attorne 5 ^ it has been laid down that the authority given must 
bo construed strictly ; the special purpose for which the power 
is given is first to be regarded,^ and the most general words'^ 
following the declaration of that special purpose, will be con¬ 
strued to be merely all such powers as are needed for its 
affeotuation ;3 yet the authority will, even without the assis¬ 
tance of general words, be held to include all tlie means 
necessary to attain the accomplishment of the princiiial power. 
And in construing words in a power of attorney the rule apph- 
cable to other documenta, that the words must be looked at in 
connection with the context as well as with the general object ot 
the power, must not be lost sight of. * 

The intention of the parties is primarily to be Bathered 
from the language used by thorn in the document by which the 
authority was conferred. Where the plain and unambiguous 
language used in the document itself does not support the 
conferment of a certain authority, the court cannot read it into 
the instrument although the intention to convey such power 
may be otherwise clear.® 

Authority conferred in general terms is construed as 
authority to act only in the usual way, and according to the 
ordinary course of business.'^ 

The whole document should be looked into fortius purpose 
whether it consists of one piece of paper or is written 
nieces nrovided that the several papers are so physicallj 

attached or so connected by t^JeSier * 

relating to the same subject, that they must all be read together. 

X. L 0 W/» V. Sanudatf, W. N. (1886), 118- . . . t L R. 7 All. 258, (270). 

2. Slu>aratanKuttrv.MahipalK^y,l^r ^ m " Altwood v. 7 H 

8. Judahv. Addi Baja Queen B.bi, 2 n->^A.n.C. 11 1. 

& 0, 279, (284). Perry v. Holt, 6 Jnr. N. 8 661. 

4, Howard v. BalUe, 2 H Bl. 

6. Jonmenjoy Coondo y. R- • ' 

6. Minnesota Stoneware Co. v. Mr Crssm. HO Wis. 916. 

7. Bee Bowatead, Article 34, p. 56. 

B. MeaHean Nafional Coot Co., v. Frank. 154 Fed. 217. 
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Thus, where a power of attorney was accompanied by a letter 
it was held that the intention of tho parties was to be gathered 
from the language used in both.^ 

But a third party dealing with the agent in good faith♦ and 
in the exercise of reasonable prudence, in reliance upon an 
apparently complete document could not be bound by limitations 
contained in other writings of which he had no notice. So 
where a principal wired to his agent, “Employ Farrington and 
post letter will follow” and the agent acting on it showed 
the telegram to Farrington and engaged him, the latter, how¬ 
ever, did not inquire for the letter or see it, it was held that 
the telegram was sufficient authority for such employment not¬ 
withstanding limitations as in compensations contained in 
tho letter, and that it was not the duty of Farrington to inquire 
as to tho terms contained in the letter as reasonable business¬ 
man .2 But where the limitations on the agent’s authority 
were printed on the back of the contract made with the agent 
and conferring authority on him, it was held that the person 
dealing with the agent was bound by such limitations.^ 

If has been held that the power must be construed stricthf 
and that the special purpose for which the power is given is first 
to be regarded, and general W)ords following that special purpose 
are to be construed as being all such powers as are needed for 
its effectuation. In Keshan Bapuji v, Narayan Sharnran^ a 
power appointing a Muhtar a true and lawful attorney “to make 
accurate inquiries as regards the lands of a certain villaec 
mortgaged by the donor, and to redeem the same, to sue or 
make petition, to make an appeal, or special appeal, and to 
answer and sign for the donor, and to pass all maixiier of 
documents, and to register etc., the same and to do other work 
in connection with tho same wherever tlie same may be required 
to bo done, which the donor, if present, would have been called 
on or permitted to do” was held not to authorize the Muktar 
to enter into an engagement with a pleader to pay him Rs. 99 
as reward 011 the day of decision of the case instituted to redeem 
tlioir lands even though the suit be amicably settled, Sargent 
J. saying that a mere power to sue would not authorize an 
agent to do more than employ a vakil on the terms of paying 
him a reasonable remuneration, and that as to the power “to 
pass all manner of documents and to have them passed in 
connection with the lands and to register the same,” such a 
power was by its very terms confined to documents relating to 
the lands which the client was anxious to recover and not to the 
suit to be brought to recover them. 

So, a power authorizing the execution of bonds in lieu 
of former debts does not authorize the execution of a bond to 
secure a debt already barred by limitation.^ 

1. ClanniMhan v. fireeding, 172 Ind, 457. 

2. Farrington v. 65 Vt. 153 ; also HauheH v. Rea (0 Page Miil Co,, 

77 MO. App. 672. 

3. BuUer v. Standard Guarantee Co., 125 Ga. 371. 

4. I. L. B. lU Bom. 18. 

5. Hublal SuktU v. Ramgoti Deg Rog^ H C. L. B. 581. 
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Again, where a jamadar gave to his brother a power of 
attorney “to conduct cases on his behalf, to appoint any pleader 
or nxuktear, to receive money deposited and due to him from 
the Courts, to act in dakhil-kharij oases, to purchase villages 
under decrees, to file receipts and razeonamahs, acquittances 
and other documents,” and tlio donee of the power refeiTed a 
pending suit to arbitration, Mr. Justice Turner and Mr. Justice 
Broadhurst said, “The language of a written document of this 

nature when distinct must have its proper effect”. 

“in our judgment it is going too far to hold that these terms 
authorized the attorney to refer question to arbitration”^ In 
Budh Singh Dudhuria v. Derendranath HanenV^ uiuler a power 
of attorney executed by twenty proprietors of a joint estate, 
empowering their general manager “to raise loans for the 
purpose of the estate upon bonds, and to sign their names or 
his name on their behalf, and to pledge the whole or any part 
of the estate by such bonds” the attorney executed a bond on 
behalf of three of the proprietors; (Jarfch C. J., and Bose J., held 
that the manager was not authorised to oxeouto a bond on 
behalf of any one or more of the proprietors making him or 
them responsible for the whole money borrowed to tlie oxelusion 
of the rest; and that in a suit upon a boiul so executed the 
plaintiffs were not entitled to rely upon the general power 
which the manager mighi have, as the manag(‘r’s authority 
must be considered as strictly confined to the terms of the power 
of attorney. In Tyebtinnissa v. Kanis Fatima,'^ a power was 
given to a mooktar “to make arrangements for khas collc‘ctions, 
nr grant ticca and ijarah leases, and when advisable, sell, mort¬ 
gage and make gift of the whole or portion of the right of the 
proprietors.” Under this power the rnooktear granted a 
permanent tenure. Held, that so far as creating undertenures, 
the authority given to the rnooktear under the power was 
limited to the granting of ticca and ijarah leases; that tliere wa*^ 
abundant authority for the proposition that a power to sell 
would not authorize a mortgage; and the same reason wr)uld 
warrant the Court in holding that the power to sell or mortgage 
would not rend(*r a permanent tenure created by the mooktar 
valid; that as to the power of “making gift,” it was but reasona¬ 
ble to hold that it authorized the agent formally to execute a 
deed of gift only when the disposing power had been exerc ised 
by the principals; and that the agent had no power under the 
power to exercise the power of disposition by gift by his will 
and determination quite irrespective of the concurrence ot the 
ladies, and that a power of this kind must be strictly construed 
against the grantee.** 

In Harper v, Qodsellfi a partner in the firm of B. W. and 
Company, gave to another person a power of attorney for the 
pUrpuse ot exercising, for me, all or any of the powers and 
privileges conferred by an indentnrtT of partnership constituting 

1. Thahofir Pershad v. Kaiu Pemhad, 6 N. W. P. H 0., (1874), 210. 

2 . 11 o. n. B. 323. 

3. IS 0. L. R. 247. 

4. Bee also kSudi^hi Lai v. iSeoharat Kofr, L. B. 0 T. A., 39 and Pam ^arafn 
Potdar V. Pamnath Schf^a, 2 W. B. 23l refciTed to in this caae. 

5. li. B. 3 O. P. 422. 
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tKe firm of B. W. and Company, and generally to do, execute, 
and perform any other act, deed, matter or thing wliatsoever 
.... .in or about my concerns, engagements and 

business of every nature and kind, whatsoever.^' Lord Black¬ 
burn said that the power did not authorize the execution of a 
deed dissolving the partnership; that the speciel terms of the 
first part of the power prevented the general words from having 
an unrestricted general effect; and that the meaning of the gene¬ 
ral words was cut down by the context in accordance with the 
ordinary rule of ejusdem generis, which general principle was 
laid down in Arlington v. Merricke.^ 

The mother and guardian of an infant defendant 
gave to her agent a power of attorney by which she authorized 
him, “for her and in her name and on her behalf to appear in 
or sue or defend and to receive all papers and process ip any 
suit, appeal or special appeal, or other judicial proceedings 
whatsoever in any Court and to act in all such proceedings in 
any way m which I might, if present, be permitted or called 
on to act". The agent entered into an agreement with a vakil 
to pay him Rs. 4,000 if the appeal was decreed in full in favour 
of the infant; and in a case a less sum should be decreed than 
that fixed by the decree of the lower court, then that ho should 
be paid one-fourth of the difference; and lastly that if any 
money should be ordered to be paid to the appellant by the 
respondent, tlien that such sum should be paid to the vakil in 
addition to Rs. 4,000. The decree of the lower Court was 
reversed and the infant’s estate was benefitled to the amount of 
Rs. 21,487, In a suit by the vakil to recover under this agree¬ 
ment, Sargent, J., said: “It can scarcely be doubted, 
looking at the whole of this instrument that the particular 
object of it is to enable the attorney to represent the party to 
the suit in all judicial proceedings to the same extent as the 
party himself if present might be permitted or called upon to 
do. Authority is given, it is true, to sue and defend, but these 
words muvst, as Mr. Justice Story says in his work on Agency, 
be construed in subordination to the particular subject matter 
in connection with which they are used ; here from the 
position which they occupy, they plainly denote the two-fold 
character of plaintiff or defendant in which the attorney may 
be called upon to appear and act in any suit, appeal, or special 
appeal, or other judicial proceeding whatsoever in any Court; 
and whatever acts might otherwise be properly included in the 
expression, “sue and defend," if they stood alone, they are here 
clearly confined to acts done in the above proceedings 
Assuming, however, that the words “sue and defend" should, as 
was contended for the plaintiff, be read apart from the context 
which limits them, as we think, to acts done in judicial procee¬ 
dings, we should equally find it impossible to construe them as 
authorizing the execution of the bond in question. It was then 
said that a power to sue would authorize the appointment of a 
vakil, and that as special arrangements with vakils for the 
remuneration of their services are allowed by law and are of 

2 Wm Sanders, 411, (^) 818; but see the remarks ol Fry L J. as to this m 

Sfittcheson y. Eaton L. B. 18 Q. B. D. 861 
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©V6i"y dfty occurroiice, th© bond was, therefore, within the power 
as one of the usual and appropriate means for accomplishing^ 
the object of the agency. But the general rule, which allows 
of the agent resorting to all usual means for carrying out hie 
ag^enoy, has always received a restricied application in constru¬ 
ing formal and deliberate instruments of this sort as distingu¬ 
ished from ordinary documents conveying instructions and 
letters of advice which are of such constant use in commercial 
matters” In this case, however, the decision was more 

particularly grounded on the fact that the authority was given 
by a person in a representative character and for and on behalf 
of the estate of a minor.^ 

In Lewis v. Rantsdale/^ the defendant executed in favour 
of one Locke a power of attorney for the purposes hereinafter 
expressed, that is to say, “to sell, let, and manage real estate, 
and to sell, and convert into money personal estate and effects, 
and to enter into, sign and execute any contract or deed tlial 
might, in the opinion of the attorney, be necessary or proper 
for effectuating the purposes aforesaid, or any of them, and for 
all or any of the purposes of these presents to use the name of 
me the said and generally to do, execute, and perform 

any other act, deed, matter or thing whatsoever which ought to 
be done, executed or performed, or which, in the opinion of my 
said attorney, ought to be done, executed or performed in oi 
about my concerns, engagements, and business of every nature 
and kind whatsoever, as fully and effectually to all intents and 
purposes as I myself could if I were present and did the same 
in my proper person.” Upon the execution of this power the 
defendant loft with Locke a promissory note, some sliare^ 
jertificatcs, and paintings. Locke purporting to act under thc^ 
power of attorney executrd a mortgage of tlic promissory note, 
shares and paintings to the plaintiff; lield. by Stirling J., that 
the mortgage was not within the power of attorney, and that 
the “purposes” for which the power was given were clearly 
stated that the general clause was prefaced with the words “and 
for all or any of the purposes ot these presents’’ which govcriKMl 
the whole clause and referred to the special purposes defined. 

The words must be looked at in connection with the con¬ 
text as well as with the general object of the power, In If atson 
V. Jonmejoy (Joondoo;^ the plaintiff Watson gave to the members 
of the firm of Messrs. Nicholl & Oo., a power of attormw 
authorising them jointly and severally to negotiate, make sale, 
dispose of, assign and transfer, all or any of the G^ovemment 
promissory notes or other Government paper, bank shares or 
shares in any public company, and other slocks, funds 
securities of any description whatsoever now or hereafter 
standing in my name Rud for the purposes aroresairl 

or any of them to sign f-r me and in my name and on my 
behalf, any and every contract or agreement, acceptance or 
other document.” One of the membci>i of the firm ot Messrs. 
Nicholl & Co., (Thompson) without the knowledge or authority 

1. Rav Saheh v. Kmnalja Rai, 10 Bom H 0, 26. 

2. W. N. (1886), 118. 

3. L li. E. 8 Ottl 9U. 
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of the plaintiff pledfired tlieae securities to the firm of 
Ameer Sinijrh Shamah Mull as security for an advance of 
Bs. 19,000, and executed as attorney for Watson a promissory 
note for the amount of the loan, and the said firm on the same 
day transferred the note and security to the defendant. The 
plaintiff brought a suit to recover hia securities or the value 
thereof. The Calcutta High Court held that the defendant’s 
contention that if the word ‘‘negotiate” did not of itself 
authorize the transaction, it did so when coupled with the words 
lower down in the power of attorney, viz., “and for the purposes 
aforesaid to sign for me and in my name and on my behalf 
any and every contract, agreement, acceptance or other 
document,” could not hold ground as the general words could 
not be construed as enlarging the authority of the donee of the 
power, but were confined strictly in the doing of things neces¬ 
sary to be done in performing the acts authorized by the power, 
and that the defendant having failed to show that the pledge 
of the Government note was authorized by the power of 
attorney, it followed that he acquired no title to the note by 
its delivery to him. On appeal to the Privy Council, the 
Judicial Committee said :— “It seems to have been thought 
by two of the learned Judges of the High Court that it was 
laid down in this case (Bank of Bengal v. Fagan)^^ as a rule of 
construction, that words used in a power of attorney to express 
the objects of the power are always to be construed disjunctively. 
Their Lordships cannot agree in this view of the case. The 
words there may have been used disjunctively but they do not 
see any reasgn why the rule laid down by Lord Bacon copulafio 
verhorum indicat acceptationem in eodem senftu, which is intended 
%to aid in arriving at the meaning of the parties, should not be 
used in construing" a power of attorney as much as any other 

instrument.The power of attorney in the present case 

is not in the same form as that in the Bank of Bengal v. Macleod*^^ 
it does nob contain in express words a power to “endorse,” if 
it had, the question would have been whether there was 
anything to prevent it from being a power in the discretion ot 
the donee of it to endorse the note, and so convert it into one 
payable to bearer, whenever he thought fit tq do so for that 
purpose. But in this power the endorsement is not authorised 
in express words, but is authorized if it comes within the 
meaning of the words “And for the purposes aforesaid, to sign 
for me aud in my name and on my behalf, any, and every 
contract or agreement, acceptance or other document” 

The appellant’s Counsel relied mainly upon the word “negotiate” 
and also upon “dispose of.” In order to see what was intended 
by these words, they must be looked at in connection with the 
context, as well as with the general object of the power. 
This appears to their Lordships to have been to sell or purchase 
for Watson, Government promissory notes and other securities, 
not to borrow or lend money on them. If the word "negotiate” 
had stood alone, its meaning might have been doubtful, though, 
when applied to a bill of exchange or ordinary promissory note. 


1. 5 Moo. I. A., 27. 

Mon T. A. 1. 




COKSTRUCTIQN OB" AUTHORITIES GENERALLY 


177 


it would probably be generally understood to mean, to sell or 
discount, and not to pledge it. Hero it does, not stand alone, 
and looking at the words with which it is coupled, their Lord'* 
ships are of opinion that it cannot have the effect which the 
appellant gives to it, and for the same reason, “dispose of’ 
cannot have that effect.” 

The language should be construed in the light of the 
surrounding circumstances with reference to which it was used. 
Where, therefore, an authority is drawn up with reference to 
some statute it should bo interpreted in the light of such statute. 
If an authority is given to do some act provided for by a 
statute, the language and object of the statute are to be taken 
into account in determining the intent and the extent of the 
power. 1 For this very reason the purpose for which the 
authority was created or conferred is also taken into account. 
General words do not confer general powers, but are limited to 
the purpose for which the authority is given and are construed 
as enlarging the special powens when necessary and only 
when necessary for that purpose.^ Thus, where power was 
given “to demand and receive all money to the principal on 
any account whatsoever, and to use all means for the recovery 
thereof, to appoint attorneys to bring actions, and to revoke 
such appointments and to do all other business” ; held, that 
“all other business” must be construed to mean all other business 
necessary for the recovery of the moneys, or in connection 
therewith ; and that the power of attorney gave the agent no 
autliority to indorse a lull of exchange received by him 
thereunder.'* 

As a general rule, when a transaction has been reduced 
into writing, either by requirement of law, or agreement of the 
parties the writing becomes the exclusive memorial thereof ; 
and no extrinsic evidence is admissible either to independently 
prove the transaction, or to contradict, vary, add to, or subtract 
from, the terms of llie document, though the contents of such 
document, may be proved either by primary or secondary 
evidence.^ The grounds of exclusion are:— (J) that to admit 
inferior evidence when the law requires superior would be 
to repeal the law ; and (2) that when the parties have deliberately 
put their intc3ntions into writing, it must bo assumed as 
between themselves that they intended the writing to form 
a full and binding statement of such intentions, and one which 
should be placed beyond the reach of future controversy, bad 
faith, or treacherous memory.^ All parol testimony of conver¬ 
sations held between the parties, or declaration made by 
either of them, whether before, or after, or at the time of the 

1. See Mechein, S. 769. und tho authorities cited therein. 

2. See Bowstead, p. 59, citinf? Lewis v. Ramsdale, (1836), 5.5 L. T. 179 ; AUwowi y. 

Munnings (1827), 7 B. & C. 278 ; Re Bowies (1874), 3l h. T. 365 ; Harper v. 

GodseU L. 11. 5 Q. B. 422 ; Brtjitnt v. La Bangue du Peupfe^ (1893) 

A. C. 170. ^ ^ ^ 

3. Y. Snaith, (180B) 1 Taunt. 347 ; Haif v. Qoldsmidi (1804) 1 Taunt. 349 ; 

Ksdaile v. La Nauze (1835), 4 L. J. Ex, Eq. 46 ; Marrny v, Em India (V, 

(1821), 6 B. A A., 204. 

4. Section 92, Indian Evidence Act, 1872. 

5. PhipBOi’ 394 
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completion of the contract, will be rejected ; because such 
evidence would tencj to substitute a new and different contract 
for the one really agreed upon. 

Inorder, however, to protect people from fraud, mis¬ 
representation or mistake or from falling a prey to sharp 
practices or to correct or supplement incorrect or incomplete 
expressions in a deed due to defective draftsmanship or inform¬ 
ality of a document, tlie law allows extrinsic evidence, oral 
or documentary, to prove — 

(a) that notwithstanding a written agreement, there was 
no real agreement between the parties 

(b) that a writing does not represent a completed tran¬ 
saction 

(c) that an informally drawn document docs not contain 
the real agreement 

id) that there exists any separate oral agreement as to any 
matter on which a document is silent, and which is not 
inconsistent with its terms,^ or which constitutes a 
condition precedent to the attaching of any obligation 
under the deed 

(e) that there exits any fact which would invalidate the 
document or which would ej^title any person to a dei'rc^e 
or order relating thereto, such as fraud, intimidation, 
illegality, want of due execution, want of capacity to 
contract, want or failure of consideration, or mistake 
of fact or law 

if) that there exists any usage or custom by wliicji inci¬ 
dents not expressly mentioned in the deed are usually 
annexed to contracts of the description of the one 
contained in the deed ; provided that the annexing of 
such incidents would not he repugnant to or inconsistent 
with the express terms of the deed 

(g) that there are facts which show in what manner the 
language of the document is related to existing facts.^ 

Thus in doubtful cases evidence of the situation, surround¬ 
ings and relations of the parties may be adduced ; for though 
the writing cannot, in general, be contradicted by oral evidence 
yet the circumstance's may properly be used as aids, and for 
putting the court more or loss fully into the exact position or 
situation of the parties, to enable it to see the subject-matter 
as they saw it.® 

When, however, language used in a document is plain in 
itself, and when it applies accurately to existing facts, evidence 

1. Soa Muiiii'a Principles and Digest of tJie Law of Evidence, 2nd Edn p. 62(5. 

а. Ihidf, p. 628. 

3. Guddtilu V, Kvnnafier, 7 Msd. H. C. R 18» , Ft/m v CatnjjbeH^ E <t. B. 370 ; 

Harrts V. Fickett^ 28 L, J Ex. l97. 

4. Proviso 2, B. 92, Indian Evidence Act, 1872. 

5. Proviso 9, B. 92, Indian Evidence Act, J872. 

б. Proviso 1, B. 92, Indian Evidonoe Act. 1872, 

7 Proviso 5, S. 5)2, Indian Evidence Act, 1072. 

0, Proviso 6, B 92, levdian Evidence Act, 1872 

9. Mech'dm, fl. 770. 
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mAy not be given to show that it was not meant to apply to 
ffucn faots.^ So also when the language used is ambiguous 
or defective on its face, evidence may not be given of facts 
which would show its meaning or supply its defects.^ 

When the language used is plain in itself, but is unmean¬ 
ing in reference to existing facts, evidence may be given to 
show that it was used in a peculiar sense.^ When the facts are 
such that the language used might have been meant to apply 
to any one, and could not have been meant to apply to more 
than one, of several persons or things, evidence may bo given 
of facts which show which of those persons or things it 
was intended to apply to A So also when the language used 
applies partly to one set of existing facts and partly to another 
set of existing facts, but the whole of it does not apply 
correctly to either, evidence may be given to show to which of 
the two it was meant to apply* 

Where tlie authority of an agent is conferred in such 
ambiguous terms, or the instructions given to him are so un¬ 
certain, as to be fairly capable of more than one construction 
every act done by him in good faith, which is warranted by 
any of those constructions, is deemed to have been duly autho¬ 
rized, though the construction adopted and acted upon by 
him was not the one intended by the principal.® An agent was 
instructed to sell goods at such a price as would realise 16 s. 
per ton, net cash. He sold them at 15 s. 6 d. per ton, subject 
to two months’ credit. Held, that the instructions might fairly 
be construed as meaning either 16 s. net cash, or such a price 
as’ would eventually realise 15 s. after allowing for interest, 
or a del credere commission; and that the sale at 16 s. 6 d., subject 
to two months’ credit was within the authority.'^ 

A commission agent was authorized to buy and ship BOO 
tons of .sugar (subject to a certain limit in price, to cover cost, 
freight, and insurance), BO tons more or less of no moment, 
if it enabled him to secure suitable vevsscl. Ileld^ that a ship¬ 
ment of 4(X) tons was a good execution of the authority.® 

An agent undertook to sell and transfer certain stock when 
the funds should be at 86 or over. Held, that Jie was bound 
to sell when the funds reached 85, and had no discretion to wait 
until they went higher than that price.® 

Further, an authority is generally construed in case of 
doubt according to the usual course of dealing in the business to 
which it relates,partly becjause this may be presumed to have 

1. S. 94, Indma Evidence Act, 1872. 

2. B. 93, Indian Evidence Act, 1872 

3. 8 95, Indian Evidence Act, 1872 

4. S. 96. Indian Evidence Act, 1872. 

8 97, Indian Evidence Act. 1872. 

8. Bewatoad, Article 35, p 58. and the anthorities cited therein. 

7. Boden V. Ff^enrh^ lO C. B. 886. 

8. Ireland v. L^^yin^f»ton (1872), L. B. 5 H. L. 396=41 L. J. Q. B. 201. 

9 Bertram v. Godfratf, (1830), 1 Knapp 3Bl, P 0. 

10 r. p. PoU V. Z/f<wA;(]860) 28 Beav. 562. Bnt an aRent entmsted 'with goode for 
eale by a person who does not trade in sneh goods has no implied authority to 
bind His principal Hy a warranty : Brady Todd (1861) C. B. N. S. 592=127*’ 
R. K. 797. 
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been really intended, and partly because third persons may 
reasonably attribute to ati agent such authority as agents in the 
like business usually have. This last reason has been extended 
to holding an undisclosed principal liable for a purchase on 
credit which he had expressly forbidden the agent to inake,i 
As in the case of an undisclosed principal there can be no 
apparent authority, and in fact there was no real authority, the 
correctness of this decision is doubtlul.2 It rather seems that 
the rule applies only where credit is given not to the agent ^ilone, 
but t/O the principal or firm which he apparently represents.^ 

It has been held under the English law that where the autho¬ 
rity of an agent is given by an instrument not under seal, or is 
given verbally, it is construed verbally, having due regard to the 
object of the authority, and to the usages of trade or business.*^ 

It has been held that a written authority is capable of 
execution either verbally or by conduct. Such an authority is 
not so strictly construed as one under seal, and regard is had 
to all the circumstances of the agency business.^ The ordinary 
full authority given in one part of the instrument will not be 
cut down because there are ambiguous and uncertain expressions 
elsewhere but the docuineiit will be considered as a whole 
for the interpretation of particular words or directions.'^ When 
once an authority has been reduc’d into writing, the inter¬ 
pretation of the written document is, in general, a matter of 
law for the court and not a question of fact for the jury.^ 

40* Construction of powers of attorney. 

A power of attorney is a formal instrument (generally 
executed under seal in England, but not in India outside the 
Presidency towns) by which authority is conferred on an agent.^ 
Such an instrument is construed stric tly, and confers only such 

1. Watteffu V. Fenwiclc (1091) 1 Q B 34«. 

2. See Pollock A Mulla, Indian C'ontiacC Act, 7tli Edn, p 537 It ih not approved 
by Lord Liiidley, Pai^tneruhip, lOth Edn, 174, werp, and ace L. Q. B. ix, m : 
Hamchandra Saru v. Kanem Khun (1923), 2h U W. N. 824, 829—81 1 C 513=' 
A. I. B- 1925 CuL 29. Mi Floyd B Met horn in llarv. Law B. xxni, Oal, admits* 
that )Vafieau v. FenuHrk “ran clearly not br auntained upon the ordinaly 
principles ot estoppel,” but buppoils it on the giound of holding out, or 
“putting forwald’' an “ostensible principal,” Bui surely an “oBteu.mble principal” 
is not “put torward” by any one If thcie js no cbtoppol theie can be no 
holding out The case was followed on similinr tacts in Ktnahan tP- fVi., v. Furry 
(1910) 2 K. B. 389 (reversed on the tacts without any decision in point ol law, 
(1911) 1 K. B. 459). but only as binding on a couit oi co-oidiiiate jurisdiction , 
and it is still donbttul whether it will altiinately be supported as ol geneial 
application ; the trade there in question has many peculiarities in England 

3. This condition was satisfied in Kdffiunds v. Bmtheff (l0()bl L. H. 1 Q. B. 97, 
which Watteau v. Fenif'%fk preferred to follow. See Pollock A Mulla, p. 537 

4 Bow.stead, Article 37, p 62 citing Pole \ Leask, (1860), 28 Beav. 562; Knim^h v. 
Dent, (1848), 1 Ex. 8l2 ; Pariente v. Luhhork (1855), 20 Beav. 588 ; (Jillote v, 
Aberdnre (1893), 9 T. L. B 12 O. A ; AV p. Uowell (1865), 12 L. T. 785 ; 
FiX. P. Fraoipton (1859), 1 De. O. F. & J. 263 ; I'aHenUre v. Ayre, (1884), 

1 T. L. B. 143, O. A. 

5. Pole V. Leaek (1860), 28 Beav. 562 ; aftirmed (1863) 33 L. J. (C'h.) 155. 

6. Pariente v. Imbhoek (1856), 8 1)6 0. M. ft G. 5 

7. “May” will, if the context so warrant, be interpreted as “must”. Entuiele v. 
Dent (1884), 1 Exoh. 812 

8. See UaUbury, Vol. 1 (2iid Bdn)., Bee. 373, pp. 215, 216. 

9. Hee Sttoekiny v. Tata Iron steel (Vi., 1917 Pat. 273=41 I. C. 175. 



CONSTWOTION OF POWSDRS OF ATTORKKY 


181 


authority as is given expressly or by necessary implication,^ 
It can be held to include only those powers which are given by 
the express terms of the instrument of authority^ and those 
which are riecessary. essential and proper to carry out those 
expressly given.2 The rule has been thus stated by a learned 
American Judge:—“A forrnal instrument delegating powers is 
ordinarily subjected to strict interpretation, and the authority 
is extended beyond that which is given in terms, or which is 
necessary to carry into eifeot that which is expressly given. 
They are not subject to that liberal interpretation which is given 
to less formal instruments, as letters of instruction etc., in 
commercial transactions which are interpreted most strongly 
against the writer, specially when they are susceptible of two 
interpretations, and the agent has acted in good faith upon one 
of such interpretations. 

One of the most important rules for the construction of a 
power of attorney is that regard must be had to the recitals 
which, as showing the scope and object of the power, will 
control all general terms in the operative part of the instni- 
inont.^ Thus, where a power of attorney recited that the 
principal was going abroad, and the operative part gave 
authority in general terms, it was held that the authority sub¬ 
sisted only daring the principars absence abroad.^ A power of 
aUorney to manage the principaFs affairs while he is abroad, 
amplified by a letter from the principal to his bankers stating 
that he wished the power to cover the drawing of cheques upon 
the bank without restriction, does not authorize the attorney 
to draw checpies in payment of his own private debts.^ 

Another rule ks that wliere authority is given to do parti¬ 
cular acts, followed by general words, the general words are 
restricted to what is necessary for the proper performance of 
the particular acts, ami that general words do not confer general 
powers but are limited to the purpose for which the authority 
IS given, and are construed as enlarging the special priwcrs 
when necessary, and only when necessary, for that jiurpose.'^ 
In Jacobs v, Morris,^ Ay who carried on business in Australia, 
gave an agent in England a power of attorney to purchase 
goods in connection with the business, either for cash or on 

1 . firyunt v La ltan<fue rfu Veuplr (1893) A C 170; Jonmenjny CoonOo v. 
Witiftofi, (1884), 9 App. cats SOI, JfinJeins v. Goufil (1827), 3 Hu^s. 385. Cp. 
Buftfr of Bengal v Macloed, (1849), 5 M 1. A l-“-83 li B. 1; Bank of Bengal v 
Fagan (1840), 5 M. I. R 27~83 11 11. 15 (a po%H “tu sell, intlorHe and 
asBigii”, does autlinnse an indorsement to « bank as seconty for a loan); 
KHiUthna v. Rnia of I'ijianogt ant^ 38 mad B32, Mtilnk Chand v Shah Moghan^ 
14 Born 590; Bhagaanti v (hmga. 37 I 0. Punk of tUmgoun v. Shau^undaram, 
26 I. C. 253; Sa^t’oli v A^rnf Ait, 47 I C 528 Uhastram v. Ha)a Mohan 
6 Cal L «1 639. Hee^lao BnwHfead Ait 36 p 59, Meehem S 784. 

2 . md. 

3. Craighead v. Petevkon, 28 Am. Bop IftO, quoted with approval in Porgen v. 
Cntfed Slatek Mortgage Co, 203 N. Y 181 

4. Boo Bowatead, Artiels, 36. p. 59. 

5. Uanhg t. CoutU (1885), 29 Ch. P 500. 

6. Reekitf T, Harnett. (1029), A. C. 176^98 L. J-K. B. 136; Midland Hank v. 
Herkitt, (1933) A. CJ. 1.5^102 L. J. K B 297 

7. Buwstead, Artiefo 36, p. 59. 

8. (1902) 1 Oh 016^=71 h Ch 363, C A.; Hee also Hogg v. Bnaitb (1808), I 

Taunt 347 Perrg v. Ffolf, (I860). 29 L. .1. *-h 677--2 De G. F & J. 38. 
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credit, and where necessary in connection with any such 
purchases, or in connection with the business, to make^ draw, 
sijfn, accept or indorse for him and on his behalf any bills of 
exchange or promissory notes which should be requisite or 
proper- It was held that the power of attorney gave no power 
to borrow money, and the agent, purporting to act in pursuance 
of the power, having given bills of exchange in respect of a 
loan, and misapplied the money, that A was not liable on the 
iDills, Where an executor gave a power of attorney to transact 
ill his name all the affairs of the testator, it was held that the 
agent had no authority to accept a bill of exchange in the name 
of the executor so as to bind him personally.^ 

A power of attorney “to recover and receive all sums of 
money owing by virtue ot any security and to 

give, sign, and execute receipts, releases, or other discharges 
for the same, and to sell any real or personal property 

belonging” to the principal, does not authorize the 
agent to exercise the statutory power of sale of real property 
vested in the principal as a mortgagee.^ A power of attorney 
giving “sole and absolute control of all my property 
whether owned by me solely or jointly with any other person 
or persons” applies only to property in beneficial ownership and 
not to property held on trust for sale.^ 

A resident director and manager of a mining company was 
authorized by deed “to direct the mine so as most effectually 
to promote the interests of the company, to employ workmen, 
provide needful implefnents, etc., but not to engage the 
credit of the company for more than £ 60 without the express 
authority in writing of the managing director.” Held, that he 
had no authority to bind the ooinpany by accepting bills of 
exchange.^ 

A power of attorney “from time to time to negotiate, make, 
sale, dispose of, asign and transfer,” gives no authority to 
pledge.^ But a power “to sell, indorse and asign” does authorize 
an indorsement to a bank as security for a loan to the agent ; 
such a power is construed as giving (1) authority to sell, 
(2) authority to assign.® 

A power of attorney is, however, construed as including all 
medium powers necessary for carrying out its obj'^ct effectively.'^ 
A power to commence and carry on all actions, suits, ami 
other proceedings, touching anything in which the principal 

1 Gardner v. liadhe (1796), 6 T R. 591 {Hmrard v, Hatfhe, 2 H. HI. 6l8-=3 K. K. 
531 was deculea on the ground ot ratifieatton) 

2. Hf Uuwmn and Jenktns* Contract^ (l904), 2 ('h 219^73 L. J Ch. 684, C. A. 

3. Green v. Whttehead, (1930) 1 Ch. 38. 

4. Brown V Byers (1847), 16 L. J Bx 112='! 6 M. ft W, 252. And see Snath v. 
Prxmer, (1907) 2 K. B, 735^77 L. J. K. B. 7l, C. A. 

5. Joninenjoy Coondoo v WaUon (1884), 9 App Cas 56l (oited at p. 175); De 
Bouehout V, Goidsfntd (1800), 5 Vo«. 2ll. 

6. Bank of Bengai V. Maefeod (1849), 5 Moo Ind. App. 1; Bank of Bengal v. 
Fagant 5 Hoo Iiid. App. 27 P. C. 

7. See fiowBtead, Art. 36, p 59 ; }Fithington v. Herring^ (1829), 5 Bing. 442 ; 
Ifuward v. Baillie, (1796), 2 U. Bl. 6l8; milis v. Palmer {IBm. 29 L.J.C.P. 194, 
Routh V. Mae Milhan (1863), 33 L. J Ex. 88 ; Kt. parte Frampton^ (1859) 

1 D. F. ft J. 268=125 B. B. 443. 
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might be in anywise concerned was held to authorize the 
signature by the agent on behalf of the principal of a bankruptcy 
petition against a debtor of the principal.^ A partner gave 
his son a power of attorney “to act on his behalf in dissolving 
the partnership with authority to appoint any other person 
as he might see fit ” Held, that this gave the son power to 
submit the partnership accounts to arbitration.2 

A clause in a power of attorney, whereby the principal 
agreoH to ratify and confirm whatsoever the attorney shall do 
or pui’port to do by virtue of the power, docs not extend the 
authority given by the power.s 

Where a power of attorney authorized the agent to insti¬ 
tute suit for the recovery of certain land it was held that it did 
not include a power to take steps to define suits in relation to 
the same land, the court oliserviiig—“This was a formal power 
of attorney, apparently delit)erately executed, attested and 
recorded. It will tliereforc be stricdly construed in view of the 
controlling purpose; and the addition of general words will not 
be construed to extend the authority so as to add new and 
distinct powers different from those expressly delegated”.^ 

Where a power of attorney was given by a widow in 
general terms to represent her and her interest in the estate of 
lier late husband it was held not to authorize the agent to 
relinquish dower in lands her husband had conveyed in liis 
lifetime.-'’ 

So, a genera] power to act in all matters connected with 
a certain partnership business, was hold not to authorize the 
formation of a new partnership including the old and new 
members.® 

Power “to demand, sue for, recover and receive, by all 
iawfiil ways and means, -all moneys, (iebts, and dues whatsoever, 
and to give sufficient disclmrges, aud to transact all business” 
was held not to include an authority to indorse bills of exchange 
on behalf of the X)rincipal .'7 

The operative part of the deed should be controlled by the 
recitals. Where authority is given to do particular acts followed 
by general words, the latter should be restricted to what would 
bt* necessary for the performance of the particular acts. Greneral 
words should not V)e taken to confer geiier.il powers but sliould 
be limited to the purpose for which authority is givon.^ 

If the authority is exercised by the agent in excess of and 
outside the reasonable scope of its siiecial powers, the third 
party will be unable to make the principal liable.^ Where an 

t. In re Wallnre (1884) 14 Q H. I). 22. 
ii- Henley v S^tpef (182 H|, 8 B. A C. l6. 

3. Mullitnd Cank v HecktH, (1933) A C. l=l<»2 L J. K B. 2!)7. 

4. miite V. Yimnff, 122 (U, 830. 

Welch V. Mr Ktnzi, 66 Ark 251. 

J- Hnrrieon v Mayuon, 14 Hawaiian, 4l8. 
p Murray y, Ewti India Co, (1821), 5 B. & A. 204. 

»• Bhagwati v Ganga, 86 I. C. 968-^10 S. L, R 78 

w- Pinching v. Tufa Iran rf- .SW Co., 1917 Pat. 273—41 I, C. 175. 
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act purporting to be done lender a power of attorney is challen¬ 
ged as being in excess of the authority of the power, it is 
necessary to show that on a fair construction of the whole 
instrument the authority in quest ion is to be found within the 
four corners of the instrument either in express terms or by 
necessary implication.^ 

That a power of appointment ought to be exercised bona fide 
for the end for which it is given is one of the first principles 
which apply to all powers, whether created by contract or will, 
or law. If the power is exercised bona fide and for the end for 
which it is given, an error of judgment which, from the nature 
of the case, is a risk originally contemplated by the party 
bound and agreed to be submitted to, can be no valid defence. 
If, on the other hand, it is not exercised bona fide, or exercised 
for a collateral or sinister purpose, it is a fraud upon power and 
a ground of relief .2 

There is no warrant whatever for putting a power of 
attorney given to a recognized agent under 0. 3, rs. 1 and 2, 
C. P. C. to conduct proceedings in Court in the same category 
as a vakalatnama given to a legal practitioner, though the 
latter may be described as a power of attorney. The latter 
power of attorney is confined only to pleaders, lhat is, those who 
have aright to plead in Courts.3 Therefore, an agent with a 
power of attorney to appear and conduct judicial proceedings, 
but who has not been so authorized by the Uigli Court, has no 
right of audience on behalf of the principal.'^ 

The agent’s authority, although in writing, may have been 
either verbally or tacitly extended by the principal and then, 
of course, the agent will not be limited to the four corners of 
the document, but be able to show that he had authority aliunde 5 
For the maxim ^'expressum facif faritum,^^ as applied 

to written authorities, only holds good when the whole authority 
grows out of the writing^’ This is only consistent with common 
sense, for if a man by his conduct leads third parties to believe 
that he has given his agent larger authority than he has 
given him by a document in .writing or actual words, it would 
be manifestly unfair for him to bo able to avoid responsibility 
by asking it to be proved that the agent was given authority 
in writing or verbally, to do the act.*^ 

1 . Brayant tC Vo. v. La Bunque on Beupie, (1893) A. C. 170, 177, Poll, in The 

Hank of Bengal v. Bamanathan, 43 Cal .'i27 P C. ; Narnyan v. Chanderhan, 

48 1. C. 969 ; Bank of Rangoon v. Somnsundram, 2fi I. C. 253 ; GhaBiram v. 

Raja Mohan, 6 Cal L. J. 639. 

2. Secretary of State v, Arthoon, 6 Mad. 173, 180 ; Aleyn v. Belchier, White and 

Tudor, Vol. I. p. 377. 

9. Ihayayarammttl v. Kuppu9wami, 1937 Mad. 937. 

4. Ibid; Hurchand v. B, N, By., 19 0. W. N. 64=28 I. C. 038. 

In re Eaetern Tavoy Minerals Corp., 61 Cal. 324=1934 Cal 563=151 I.O, 753. 

5. Story, 8. 79. 

6. Ibid. 

7. See WrighCe‘Principal and Agent' 2nd Edii. p. 103; eee also notes on p. 177. 
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41. Coflifttnicttoti of verbal authority. 

When authority is gfiven by word of mouth, its definition 
and exigent are questions of fact, depending on the circumstances 
\of the particular caii?e and the usages of trade or business.^ An 
authority conferred in general terms gives an agent power to 
aut ill the ordinary way in reference to the particular business, 
and to do subordinate acts,2 aiul all reasonable acts in relation 
to the businesSS,^ but does not in the absence of special condi- 
tions, give authority to take more than the usual risks or employ 
extraordinary means.* It is construed in the light of established 
usages*^ and carries witli it every power necessary and propei 
to accomplish the obiect for which it it conferred.*' If it is 
ambiguous the agent is justified if he acts in good faith, and 
places a reasonable construction on it.? But where it is definite 
and unambiguous he has no right to exercise a disendion and 
put his own construction, howsoever reasoiiabje, on it, but 
must abide by the limits imposed thereby.® 

Thus an authority granted to an agent to buy does not 
imply a power to sell.* Nor if a principal merely authorizes 
Ills ageiiL to bid at an auction, will he be liable for an agreement 
entered into by the agent with a third party pledging him to 
P'ly to such party a certain sum in consideration that he sliould 
abstain from bidding.*'* This case is, however, a suppositious 
(!ase only, put by their Lordships of the Privy Couneil, after 
having found that the facts finding such a case, were not 
warranted by the evidence and had not been stated in the 
pleadings,So where an agent of a wliarfinger whoso duty 
it was to give receipts for goods at I ho wharf, fraudulently 
gave receipts for goods which he had not received, tlio principal 
was held not to bo responsible because such receipt was not 
within the scope of the agent’s authority. 

42, Construction of contracts conferring certain special kinds 
of authorities. 

An authority to sell land is an authority to make a binding 
contract of the sale of such land and not a mere autliority to 

1 Halabnry, Vol. 1, and £dn.. Art. 374, p. 216. 

2. CoUen V, Gardner (13,56), 21 BoaV. 540. 

H Wtlt«hire v, Sims (1908), (Janip. 258; East India To,, v Hetiftht/ (J724), 1 Esp. 

Ill; Howard v. Braiihwaife (1812), I Ve«. k B. 202, 208, 209.' 

4, Pape V. Weaiaeott^ (1894), 1 Q H. 272, (!. A ; lline firofher^ v. Siram^htp 
Inaaraw^e SyndieaU (1895), 72 L. T. 79; Vndenvomi Sirholl^^ (1855) 
17 C. B. 239; Blumherg v. Life interestH and lieversiututrif SecurifieH i^urpota- 
thn, lAd^ (1897) 1 ch. 171. The authorily to roceive money is to rerefve in 
eash, and not by a Bet-oif, nor, in tho absence of speeiel ruBloiii, by bill ul 
'exchange or cheque—See HalBbur 3 ’, Vol I, 2iid Kdu., p 216, f. n. fq) 
Seymour v. Bridge, 14 Q. B, D. 460. 

Meuhma, 8. 788 and authoritieH cited thereunder. 

8- Meehem, 8. 789. 

7. Ireland v. Liningftione, (1972) L. B. 5 H. L. 395; Boden v. Frene^t, (1851), 10 
C. B. 886; Mifee v. Haelehurei rC Vo., (1906) 23 T. L B. 142; (^ohridge S. S, 
Co. Lid. V. Bueknell SteamAfiip Line», Ltd., (1910), 1.5 (Join. caB. 138, U, A. J 
Finn v. Shelton Iron, Steel and Coal Vo., Ltd,, (1924), 131 L, T. 213, 0. A. ; 
iFentminieter Bank, Ltd., v. ffUton, (1926), 136 L. T. 315. 

8. Bertram Armstrong dt Co., v. Qodfray (1830), I Knapp. 301. 

*■ Goluck Chandher Chaudry v. Kanto Pet'shad Hazaree, 16 W. B. 817. 

10. Behan Chander Singh v. Shama Chum Bhutto, 6. W. B. (P. 0.). 57. 

^1. Bee Peuroon^s Law of Agency, p. 201. 

Coleman i. Biehee, 24 h. J, C. P, 125. 
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find a purchaser as that of a real estate brokerJ It is not 
necessarily an authority to execute a conveyance but may fall 
short of it and may bo only au authority to enter into an 
agrreement to sell on behalf of the principal which may be 
specifically enforced against him.2 A mere request “to list 
prop(‘rty”^ or to endeavour to find a purchaser^ or mere inquiry 
as to the possibility of sale® or a mere statement of the term*^ 
upon which the owner would be willing to part with it® do not 
of themselves constitute such authority.’^ 

“A real estate broker or agent is one who negotiates the 
sales of real property. His business, generally speaking/is only 
to find a purcha.ser who is willing to buy the land upon the 
terms fixed by the owner. Ho has no authority to bind the 
principal by signing a contract of sale. A sale of real estate 
involves the adjustment of many matters besides fixing the 
price. The delivery of the possession has to be settled, generally 
the title has to be examined, and the conveyance with its 
covenants is to be agreed up(»n and executed by the owner. All 
of these things require conferences and time for completion. 
These arc for the determination of the owner and do not pertain 
to the duties and are not within the authority of a real estate 
agent. For these obvious rcasoiKs. and .other wliieh might be 
suggested, it is a wise provision of the law, which withholds 
from such agent, as we think it does, any implied authority 
to sign a contract of sale in. behalf of his principa^^ This is 
identically the language used in a number of cases to distin¬ 
guish the position of a real estate broker or agent from that 
of an agent employed to sell land. Ho is merely a negotiator 
and not an agent to close the eoritraet of sale Thus, an estate 
or house agent authorized to procure a purchaser has no implied 
authority to enter into an open contract of sale. He must be 
authorized to make a binding contiact of sale as there is a 
substantial difleronce between an authority to sell and an 
authority to find a purchaser.® 

There is, however, nothing to prevent a real estate broker 
from being Bmployed as an agent to sell the land as well, i. e., 
to enter into a binding contract for the sale, if the language 
employed or the circumstances of the case show that such a 
power was intended.*® 

The correspondence or negotiations between the parties may 
be such as to create the authority to make a binding contract 

1. Meehem, B. 797 and authorities ciled therein; see Katiar p IBS. 

2. Jnrkann v. Badfffv, 35 Minn. 52. 

3. HttUeg V. Monietro^ 92 Va. 58l. 

4. Me VuUough v. Hitchcock, 71 Conn. 40l; Durga i'hnnthrt Mifm v. Hujcndxt 
JVcrraiw Sinha, 1923 Cal. 57. 

5. Mefthem, S. 798. 

6. Waihina Land HoHgage Co.^ v. Camj/hfU, 100 Tex, 542; Simntona v. Krumtr^ 

88 Va. 411; Brentiaa v. Nclaon, 69 Minn. 49B, 

7. Meehem, B. 798 and cases cited therein. 

8. See Me Cullough v. Jlitehcoch, 7l Conn. 401, Xatiai, pp. 184, 185. 

9 Durga Chandra Mitra v. Jtajandra Xarain iSinha A. I. K. 1923 Cal' 57”77 
1. C. 558=36 Cal. L. J. 467. 

10. Pringla v, 69 Barb. (N. Y.) 17; Boaenhautn v. Be?aon, (1900), 2 (’h. 

267 cited at p. 126. 
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to lu JacMm v. owner wrote a lett^er to areal 

eatat© broker reatliujr “Youmay sell my 40 aores, $ 2,000, hand 
money, the balance in thn^e years with interest”, ft was 
lield that the letter authorized the real estate broker to enter 
into a binding contract of sale of the land specified therein, 
although it was not sumcient to authorize a conveyance. 

Authority to sell was also inferred from letters as follows:— 

‘*Sell my farm for me at ten dollars per acre, or as much 
tnore as you can get.”* “While now sell $ 250 per foot, a regular 
coininissiou of two and a half per cent to you aflor sale is made 
and closed,”^ ‘*I will sell the lots for $ 19,(X)0, and pay you 5 per 
cent, commission, plus ^50or^ 100 commission in all for making 
tilt) sale.Terms, $3000 cash balance long lime.”^ 

To give an agent an authority to sell land it is not uece- oi 
Hsary that any particular phraseology be used or that the confpinntf 
authorisation be made in any formal terms.^ The question, in 
every case where such authority is disputed, is whether the 
language used does sufficiently indicate that the agent was 
authorized to close a binding contract of sale. TJjis may be 
merely a question of the construction of the words used, or it 
may be an inference of fact as to intention, tt) be decided like 
<ither similar questions. 

It is to be observed that the professional or ordinary 
business of a real estate broker being merely to find a puroliaser 
and get the terms settled between the parties and not to enter 
himself into a binding contract of sale, tlie words indicating 
an intention to engage him, will be presumed to liave been 
addressed to him in his ordinary or profes-sioiial capacity, and 
unless they indicate, in clear terms, that the vendor wcid further 
tliari this and conferred an authority to make the contract of 
sale as well on his behalf, no such authority will be inferred. 

The authority intended to be conferred must have been com¬ 
pletely agreed upon and vested, and mere preliminary corres¬ 
pondence or negotiations are not enough to confer an authority 
to sell. If, therefore, the dealing.s between the principal and the 
agent have not passed beyond the stage of preliminary corres¬ 
pondence, if the terms upon which the authority is to be executed 
or the property sold, are not yet fully determined, if further 
communications are to be had with the principal, or further 
assent is necessary before tlic authority is to be executed or 
exercised, and the like, there can, ordinarily, be no pre.sent 
authority to sell in such case as to bind the principal.*^ 


A mere authority to negotiate a sale of land, or even authority 
to make a binding contract for its sale, of itself, involves no 
authority to actually convey itJ Hence a mere authority to 

1 See Katiar, p, 185 and the Amenoan authorities citod thorpui 

2. 35 Miim. 62 (Amer.). 

3. SteiPftrt V, Wood, 63-MO. 252 (Amer.) 

4. Glaus V. Horn, 103 Mo. 513 (Amer.) 

5. Colvin V, Blanchard^ 101 Tex, 231 (Amor.) 

Mechem, p. 672. 

7. See Katiar, p. 187, and the American authorities eited therein. 

See hslano v. Jacoby, 96 Cali. 276(Amer.) ; Dayton v. Nell, 43 Minn. 246 (Amer) 
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sell land may be conferred orally or in writing and does not 
require an instrument under seal.^ But where the authority 
conferred is not confined merely to the sale of land, but also em¬ 
powers the agent to convey it, L e , to complete the sale by the 
execution of a properly drawn up conveyance under seal and 
delivery of possession where necessary, it requires an instrument 
under seal or registered inasmuch as no agent, who is' not 
authorised by a power of attorney under seal or registered can 
execute a oonveyanoo which is required by law to be under seal 
or regislered.2 So where authority to sell land is only verbal or 
written and not registered or under seal it does not authorize 
the agent to execute a conveyance bub only to sell the land ; 
but where it is under seal or registered, a general power to sell 
and dispose of real estate contained in it carries with it the 
power to execute all the instruments neocs,sary and proper to 
complete the sale and carry it into effect in the ordinary way, 
unless there is something in the instruments or in the circum¬ 
stances surrounding its execution by which its scope is limited.^ 

Authority to sell land must ordinarily be conferred in clear 
and direct language, for, although tlnere may be cases in which 
it may arise by implication, it is not lightly to be inferred from 
express power to do other acts, or brought within the operation 
of mere goueial terms ^ A power of attorney, therefore, ‘ to act 
in all my business, in all concerns, as if 1 were pn\scnt, and to 
stand good in law, in all my land and other l)U8iness^’''> or ‘"to ask, 
demand, recover, or receive the maker's lawful share of a 
descendant’s estate, giving and granting to his said attorney his 
sole and full power and authority to take, pursue and follow 
such legal course for the recovery, receiving and obtaining the 
same as he himself might or could do, were he personally 
present, and upon the receipt thereof, acquittance and other 
sufficient discharges for him and in his name to sign seal and 
deliver”® or “to make contracts, to settle outstanding debts and 
generally to do all things that concern my interest in any 
way real or personal, whatsoever, giving my said attorney full 
power to use my name to release others or bind myself as he 
may deem proper and expedient”? or “to attend to the business 
of the principal generally;”® or “to act for him with reference 
to all his business,” or “to locate and survey land,”® or to sell 
claims and efiFects,”!^^ gives no authority to sell land. Similarly, 
a power of attorney to ask, demand and receive of and from 
any person or persons all such real and personal estate as I may 
be entitled to by virtue of my ^being a son and heir at law of 

1. See Jackson v Badtjtr. 35 Minn 52 (Amer.) ; Donn^U v rn>ri"j|/, 131 fe. W. 88 ; 
See also Mechem, 8. 229 and the cases cited therein. 

2. See notes on p. 73, see also Mecbem, s. 811. 

3. Ibid ; See also Katiar, p. 168. 

4. Heohom, 8 802, 

5 Ashley v Am, Dec. 313. 

6. Hay V Mayer, 34 Am. Dec. 453. 

7. Billinye V. Moi^rotr, 68 Am. Dec. 235 , Iluntn v Sacramrtifo Valley Beet Suyar 
Co. 11 Fed, 15 (Amor.) 

8. Ct>qiUUard v. French, 19 Tnd. 274, See also Hodge v Vomhe, 17 L. Ed. 157. 

U. Moore v. Lockett, 4 Am. Dec. 683 ; Mitchell v. Me Lnren, 5l S W. 269, (Amer.) 

10. 1>e Cordova v. Knowles, 37 Tex. 12 (Amer.) 
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(a aaineci person)’*^ ‘*to accept and receive all sums of money, 
tjo collect) and pay, to sue and be sued, to jrive notes and receipts, 
and to accept the same, and in his name to make seal, deliver 
and aoknowled^rei^ etc,, nothing being said of land, was held 
not suifioient to authorise the agent to sell and convey land. 

Where A wrote to C ‘‘I wish you to manage (my property) 
as you would with your own. If a good opportunity oners to 
sell everything I have, I would be glad to sell. It may be 
parties who will come into San Autonio will be glad to purchase 
my gas stock and real estate,’^ U was held that C was thereby 
authorized to contract for the sale of the real estate, but not to 
<»onvey it.® So the authority “to use the the land to enable the 
donoe of the power to extricate himself from his financial 
embarrassments,”was held to authorise a sale or a mortgage of 
the land.* 

A power to do any lawful act for and in my name as if I 
were present was held sufficient to authorise a sale and conve- 
vance oP land, the eoiirt nl)serving : “This is universal power of 
attorney, but its operation will be by Jaw restrained to the 
particular business, in which, it is presumed, the intention was 
to delegate the authority-^ Instructions given by an owner of 
real estate to an agent to sell the property for him and an 
agreement to pay a commission on the purchase price accepted, 
are sufficient to constitute an authority to sell land including an 
authority to sign an agreement for sale.^ 

It is also necessary that the iiistrument.s conferring the 
authority shall show, with reasonable preciseness and certainly, 
not only what lands are to be the subject matter of the power, 
bat also what interests or e.statos therein are to be sold,'^ 
although it need not be construed as strictly as the authority 
to convey. For instance, a power of attorney authorizing the 
agent “to bargain, sell, grant, release and convey and upon 
such sales, to execute convenient and proper deeds with such 
covenants as to my said attorney shall seem expedient, in due 
form of law, as deed or deeds, to make, seal, deliver and 
acknowledge,”^ although it is silent as to what the agent is to 
sell and convey, clearly contemplates a sale of lauds and is held 
to be sufficiently broad bo authorize the agent to sell and 
convey, whatever estate the principal then had.® So also a power 
of attorney in due form authorising the agent “to sell, bargain 
and convey three certain lots of land in the village of Peutwater 
belonging to me,” without any further specification was hold 
sufficient where the principal had three such lots and only 
three in that village.® But an authority to convoy a piece of 

1. Hotchkisft V Middhkauf^ 43 L B A 806 

2. Ofe V. BoUon, 17 Wi». 604- See also Bean \ Bennetf, Tex. Civ. App 298. 

(Amer.) 

3. Lifon V Follork^ 25 L. Ed. 266. (Ainei ) 

4. Baker v. ByerJy^ 40 Minn. 488. 

R. Veaich y. Qilmer, lU 8. W. 746 (Amer) 

6 Bosedbaum v, BeUon; (1900), 2 Ch 267 cited at p. 12.‘> 

7. Menfaora, 8. 804. 

8. Marr v. Given, 89 Am. Dec. 600. 

9. Vauffhn t, Shei'idan, 50 Mich. 155 (Amer) See also Cyivip v. YoKely, 20 Tex. 

Civ. App. 231. 


S)u I ilu ahim 
oj ries(*^f^- 
tioii ()| land 
(oiitiiiig tin 
subject ol 
authority 



190 


THR LA.W OF AOBNOV 


Timo—tune 
idi Hale 


land in Oolebrook belonging to the Bank^ there being more than 
one Buoh piece, was held to be too indefinite to be sjiven effect 
to.i An authority to sell all the lands which the principal may 
own or all which he may own and lying within a certain terri¬ 
tory, is good without a more specific description.^ So is also 
an authority to sell any or all of the priucipars property and 
to execute all necessary instruments.® An authority to sell 
any or all of the pnncipars land in the state includes authority 
to sell any specific tract therein. Where tlie land to be sold 
is sufficiently described in a power and is capable of identifi¬ 
cation, the mere fact that the principal apparently intended 
to add a more specific description but failed to do so, will not 
vitiate such power.^ Where a power of*attorney authorised the 
sale of the one half of a lot of laud without specifying which 
half and whether in common or in severalty, it wss held that 
the agent was justified in selling the one half in severally 
and in exercising his own discretion to decide which half 
he would sell.® An agent authorized to sell and convey a piece 
of land except such parts as his principal had previously 
conveyed may convey a part which the principal had previously 
sold but not conveyed.® It has been that a general authority 
to sell any of the principal’s real estate fimpowers the agent 
to sell even that which the principal subsequently acquires,^ 
where the power expressly refers to lands which the principal 
‘does or may’ own.^ But where the power clearly contemplates 
the inaguration of a business and authorises th(‘ agent “to buy 
and sell” lands the authority to sell given thereby is limited 
to the land brought thereunder.® So also where the principal 
owns or is interested in. at the time of the execution of the 
power, a conveyahee of subsequently acquired land is not 
authorised. 

Time again is of great importance in all contracts of agency 
for sale of lands, as the value of land like any other property 
is constantly fluctuating. So, where a definite time is fixe<l hy 
the clear language of the power, any sale after that time will be 
ultra vires and therefore inoperative, unless the principal 
waives the limitation or latifies the saled^ Likewise, an authority 
“to sell lands at a given sum, if they can be sold immediately” 
will not authorise a sale at that price a month afterwards, with¬ 
out any further authority ,12 nor can an agent empowered to 
sell real estate at a given price, without further instructions, 
sell it at the same price, after a considerable time when the land 

1 . Lumhard v. Aiduch, 28 Am. Dec. 381. 

2. Mungerv, Bi^ldrid(fe, 41 Kan. 236; Roper v Mr Fadden, 48 Call, ,346 (Ainei), 
Kane v Sholan, 41 Tex Civ App. 154. (Ainer.) 

3. Mat shall v. Rhtbhy, 11 Kau, 114 (Amer). 

4. Bradley v. Whlfesidee, 55 Minn. 454 (Amei) 

5. Alemany v. Daby, 36 Cal 90 (Amer) 

6. Mitchell v. Mauptn, 3. T. B. Men. (Ky) 185. 

7. Fay v. Winchester, 4 Mete. (Masna) 513 J Rensehoiet v Lalk, 24 Neb 251 , 
BenHchoier v, Atkins, 25 Neb. 645. 

8. Berjey v. Judd, 22 Minn. 287; Bigelow v, Livingston 28 Minn. 57. 

9 Grave v. Coffin, 14 Minn 345 ; AUia v. Goldsmith, 22 Minn. 123. 

10. Turner v. Me Donald, 70 Cali. 177 (Ainer) ; Penfold v. Wainei, 96 Mich. 179. 

11. Henry v. Lane, 128 Fed. 243 (Ainer) 

12 Mathews v. Sowlc, 12 Neb 398. 
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has greatly increased in value.^ But an authority to sell land 
within a "‘short time” was held sufficient to authorise a sale 
made within two weeks even though in the meantime the land 
had increased in value.2 

The principal is entitled to prescribe the terms on which 
the sale should be effected, and the persons having or charged 
with notice of those terms can acquire no rights against the 
principal upon a contract of sale which ignores or substantially 
devfatea from them.® Thus, an authority “to sell real estate in 
lots as surveyed by a person named therein” does not empower 
the agent to sell the whole tract for a gross sum or at so much 
per acre,^ nor an authority to sell for $ 5,0()0, one half cash” is 
satisfied by an agreemeiib to sell for $ 5,000, $ 2.000 cash, 
$ 2,<XX) ill three weeks and tlie balance on time,-^ or one “to sell 
on time with interest on deferred payments” by a sale 
“for cash” or one “to sell landwS if they could be sold for a 
certain price” “by a sale” partly for cash and partly on time and 
biinling the seller to furnish an abstract of title, and pay taxes 
and interest on an existing mortgage up to a future date.”"7 
Similarly, an agent authorized “to make the purchase price 
payable in throe years” has no implied authority to make it 
payable “on or before three years.”* 

An authority to sell at auction does not justify a private 
sale,* nor an authority to sell to one specified person authorises 
the sale to another person,!* nor an authority to sell for on6> 
price allows a sale for a loss price.!! An authority to sell, the 
vendee to pay certain mortgage, does not justify a sale, the 
vendee to “assume” such mortgages unless, perhaps, whore they 
are not yet due.!2 

Where, however, an agent is authorised to sell partly for 
c'ash and partly on time, the proportions not having been fixed 
by the principal, the agent has discretion to fix the proportion 
and a sale for more than one-third cash, one-half of the 
remainder in three years and the balance in five years with 
six per cent, interest secured on a mortgage was held well within 
ihe terms of the authority,!* Where the authority is to sell, the 
payments to be made in three equal instalments, the adflition 
of a clause, providing that if the instalmentvS are not paid at the 
time specified, the contract shall be liable to forfeiture at the 
option of the seller, does not vitiate the sale.!^ So also an 
authority to sell making “one-half payable on or before one 

1. Wanweyifr v. Mai’iin, 78 Wis. 50. Biit aoe aii<l compRie Ihvtford v. (iittieudif 
103, Mo. 224. 

2. Smiih V. Fairchild, 7 Colo. 510. (Ainer). 

3. Mechffti, 8, 807 ; Katiar, p, 192. 

4. V. Trai'^Ufr, 83 Am. Dec. 878. 

5. J>€ amor V. lUmtome, 89 L. Ed. 956; v. rVwiV/, 16 Colo. 478 (Amer). 

6. }{art€nhoirer v. Vden, 242 Ill. 434 (Amer.). 

7. SUiten V. 121 totea. 499 (Amer.). 

8. Ja4^son v, Badffer, 85 Minn. 52 (Amor.). 

9. DavU V. Gordon, 87 Va. 669 (Amer,). 

10. Brem v. Bire9, 16 App. Div. (N-Y,). 632. 

11. Field V. Small, 17 Colo. 386 (Amor). 

12. Schultz V. Griffin, 121 N. T. 294 (Amer.). 

13. Smith, F. Keeler, 151 Ill. 518 (Amer,). 

14. Me Lau^hUn v. Wheeler, 1 8. D. 497 (Amer.). 


How far 
tonnti of 
anthonty 
bindifif? 



192 


THB liAW OP A.OKNCS 


Authonlies 
by impli- 
mtittii 


year” iy satisfied by a contract to sell makinfi; **one-half payable" 
in one year^ and an authority to sell for certain sum ‘‘about 
one half cash” justifies a sale for that sum cash ajul the balance* 
on tinie.2 The criterion to judgre, therefore, whether a sale is 
vitiated on this ground is whether the sale contradicts the terms 
of the authority to the prejudice of the principal or it only adds 
certain terms not inconsisterit with the terms of the authority 
and not beyond the province of the discretion left by the 
principal to be exercised by the agent. If the former is the 
case* the sale is vitiated, while in the latter case it is quite 
within the authority and, therefore, valid and binding on the 
principal. 3 

An authority to make a binding contract for the sale of 
land will, where there is nothing to indicate a contrary intention, 
carry with it, by implication, the authority to make a contract 
in writing, where that is requisite or proper,^ to make it in the 
usual form and to include within it all usual and reasonable 
terms and provisions to accomplish the desired end. For 
instance, all such common provisions as find place in well-drawn 
contracts of this nature respecting remedies, time and place of 
performance, the effect of failure to perform and the like are 
well within this rule and an agent authorised to soil land has 
implied authority to insert them in the contract of sale.*"* But 
an authority to sell land does not imply an authority to convey, 
and unless specifically authorised in that behalf he has also no 
implied authority to mortgage or exchange or gift or to give 
option to buy or to permit waste or sale of timber separate from 
the land or to change its boundaries or to partition it^ or to 
dedicate it to the public use or to convey it to pay the principal's 
debts or to assign it to his creditors,'^ oi to convey it to his own 
debts^ or in trust for the support of the principal’s cliild^ or to 
rescind or alter the contract of sale after it is effected or to 
release or discharge the principal’s mortgages or to invest tlic 
proceeds of the sale or to give credit for the price He must 
sell it onlv for consideration which moves to the principal. The 
land always presumably represents value and if the agent sells 
and conveys it, it must be expected that he is to obtain some¬ 
thing like a substantial equivalent. A parol authority to sell 
land in America has been held as not sufficient to authorise the 
agent to receive payment of the purchase money. A mere 
authority to receive the immediate payment does not imply 

]. Deakin v. Undfi’ivood, 37 Mmn 96 (Amei). 

2. Witherell v Murphf/, 147 Mass, 417, (Amoi). 

8. See Eatiar, p 194. 

4. Johtmon v. Dodge, 17 III. 483. (Amer). 

5. See Katiar, p. 194 citing Kilpatrick v. Wdey, 197 Mo. 123; Qnnd Bren 
TourteloHe, lOS Mmn. 71. But an agreement to rojmbureo the purchasei it he 
lost a half oi the land, and also one to the effect that the hoyor might have 
the rents from the property danng the pendency of the negotiatiou aie held 
to be beyond the rule. See Funch v Church 182 Iowa 1. (Amei). 

6. Eatiar, p, 198 and the American anthonties cited therein. 

7. Skirvin v. O'Bf'ien, 43 Tex. Civ. App, 1 (Amer). 

6. Gdurlag v. Carbon, 16 Viet. L. B. 850. 

9. Coulter v. Portland Trust Co., 20 Or. 469. 

IQ. See Eatiar, p. 196, and the American autbenties cited therein. 
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an ikttthority to receive subseqiiei^ payments.^ Bat where the 
price is agreed to be paid by instalments, and the agent is 
required tq convey the land after the instalments are paid off, 
he has implied authority to receive payment of all the instal¬ 
ments.® Although a mere authority to sell land does not imply 
an authority to convey, yet a general power to sell and dispose 
of land if executed with the necessary formalities carried with 
it the power to execute all the instruments necessary and proper 
to complete the sale and to carry it into effect in the ordinary 
way and to insert usual covenants of warranty where such 
sales are usually made with such covenants, but not to make 
any unusual or special warranty as of the quantity or quality 
of the land sold unless the agent is authorised to sell the land 
on such terms as he shall deem most eligible.^ The fact that 
the agent inserts an unauthorised warranty will, however, 
not ordinarily prevent the deed from taking effect as a 
conveyance. An agent, authorised merely to sell land, 
has thereby, ordinarily, no implied power to bind his 
principal by representations concerning the value of ihe 
land or concerning its quality or even quantity although 
misrepresentation as to quality or quantity may furnish the 
purchaser a good ground for the rescission of the contract of sale. 
Representation as to the location of the land and its boundaries, 
however, a.re well within the scope of such agent’s authority 
as being either necessary ’or usual. “In the sale or exchange 
of a tract of land, it is usual and necessary that the seller point 
out to the prospective buyer the boundaries of the tract— 
that he exhibits the thing he offers for sale to the view and 
ijispection of the prospective buyer.” Representation as to title, 
other than usual covenants of warranty of which mention has 
already been made, and waiver of the principaVs claim of title, 
are not usually within the power of an agent merely authorised 
to sell.* 

Authority to purchase land must be distinguished from a 
mere authority to find out land for purchase. Authority to 
purchase land is an authority to make a binding contract of 
purchase, i. e,, to make a contract of purchase which may be 
binding on the principal. A mere authority to negotiate a pur¬ 
chase or bo find out a seller is not such authority.!^ 

The authority to purchase may be conferred in writing or 
even verbally® and need not be under seal or registered.'^ It is 
generally express, but may also arise by implication. As an 
instance of it, it has been cited that the managing officer of a 
railway in process of^ construction would, undoubtedly in many 
cases, have implied authority to purchase land necessary for 
a right of way.® So also, the managing agent of a principal 

See Katiar, p. IVC, and the authonlies cited therein. 

2. Peek v. Harriott, 9 Am. Dec. 41B, 

See Katiar, p. 197, and the American aathonties cited therein. 

4. flee Katiar, pp. 197, 198, and the authontiea cited therein. 

5. Meohem, B. 842. 

6. Mechem, Ss. 841 and 230. 

7. Ibid. 

8. See JohnBfm v. Railway Co., 116 N, Car. 926 (Amer.) 
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(c) Authority 
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f :6nerally engaged in buying and selling land has such authority,! 
n fact the managing agent of any other enterprise may also 
have the implied authority to purchase land, -when it is essential 
to do so to accomplish the object confided to his care.^ 

An authority to purchase land implies an authority to 
make a binding contract of purchase.^ It is generally specially 
confined to the purchase of a particular piece of land and on the 
terms specified. But, where the agent is not limited by the 
anthority as to the subject matter or terms, he has implied 
authority to select the land and agree upon the terms within the 
range of what is usual and reason able.^ Where the settlement 
of the terms of purchase is left to the discretion of the agent, 
the authority is usually regarded as personal and not capable 
of delegation or entitling the agent to agree that the price should 
be fixed by arbitration.& 

An agent authorised to purchase land has generally implied 
authority to bind the principal for ordinary and necessary 
expenses involved in such purchase, and not expected to be paid 
in the first instance by the agent himself ; as, for example, for 
necessary recording fees, abstract charges, or the charges of an 
attorney reasonably employed to pass upon the title.® 

Ordinarily Ihc duty of an agent engaged to purchase land 
ends when he has made a binding contract ol piircliasc, and 
it IS not within his implied authority to pay the con'^ideration 
and receive the deed. But where he is authorised to close the 
transaction and specially where his authority extends to the 
payment of the price upon the delivery of the deed, he would 
be authorised to receive the conveyance and pay the price. 
The deed, of course, must be taken in the principal’s name. The 
contract is nevertheless binding on the principal even where 
the purchase is made by ‘^uch agent in his own name and the 
principal’s name is disclosed after the bargain is struck.® 
Where ho purchases land subject to a mortgage he has implied 
authority to bind the principal by accepting a deed which 
provides that the purchaser shall assume and pay the mortgage.® 
But he has no implied authority to sell or mortgage the land so 
purchased even for payment of such mortgage unless specially 
authorised inasmuch as his authority to purchase is generally 
exhausted when the purchaser is consummated 

Authority to lease may be conferred either orally or in 
writing and need not, generally, be registered or under seal 
except where the lease is required to be registered or sealed 
in which case it should be conferred by a power of attorney 

l. See Sehfey,\. Fryer, lUO N. Y 71 (Amer.) 

2. See Mochem, B. 841. 

3 Ibtd, S. 842. 

4 See Katiar, p l99 citing Btorky Vearttun, 88 Cali 581 (Amer) , Windsor v. 

St. Paul, etc. Railuay Co, 37 Wash, 156. 

5. lalmadgf v. A7'rowhf>ad Reservoir Co lOl Cali. 367. (Amer.) 

6. See Egan v. I)e Jonqe, 113 N. Y. Snp. 737. (Amer.) 

7. Spe Mochem, S 845. 

8 Waller V. Hendon Cox, 22 E. R. 44. 

8. Schiey y. Fryer, lOO N. Y. 71. 

10. See Mechem, S. 847 ; Katiar, p. 200. 
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duly executed and registered, according to the law for the time 
being in force for the registration of documents.! Leases of 
immoveable propert^y from year to 5 ^ear, or for any term 
exceeding one year, or receiving a yearly rent arc required by 
law to be compulsorily registered.*-* Henc^i authority to give 
such leases must be conf»^rred by power of attorney duly 
executed and registered.^ But the Provincial Governments are 
authorised to exempt from registration leases for five years or 
less, the amount reserved by which does not exceed fifty rupees,^ 
and where such exemption applies agents may be authorised, 
verbally or in writing only, to give such leases. 

An authority to lease land may be express or it may be 
implied but it must be clear.'"' It is not implied from the mere 
authority to sell or to care for property or to collect rents or 
to exhibit the property to prospective tenants.Where a 
non-resident owner of lands left them in charge of his brother 
who being temporarily absent, deputed another person to 
“collect rents, procure tenants, and otherwise look after the 
property,” it was held that the deputy had no power to bind 
the owner by a lease for a definite term 

An authority to “manage” property is more comprehensive 
and may imply an authority to lease® where such implicalion 
IS warranted from the circumstances of the case. So where an 
agent was authorised “to act as our agent for our properties 
and honestly and diligently manage said properties"’ for the 
term of one year, the properties embracing farms, mineral lands 
and wild lands, the court lield that although leases for ordinary 
terms in the ordinary forms were authorised, yet the authority 
fhd not authorise a sale or an exclusive grant of a quarry to 
take and sell stones from the lands tor a term of fifteen years.^ 

Estate agents as such have no general authority to enter 
into contracts for their employers. Their business is to find 
offers and to submit thc3ni to their employers for acToptance 
If any authority to enter into a contract is relieil on in any case 
if must be proved and cannot be inferred from tVic rolalions 
existing between the parties.Where the owner of an estate, 
in answer to an enquiry from an intending lessee, said: “A 
manages all my affairs and you are to treat with him,” it was 

1 See Xechem, Ss. 212, 229 

2 See Heotioa 17, Indian Ke^iatration Act, 1UC8 , S 107, TiaiiKfci (d Prupcits 
Act, 1682. 

3 Soe notes on page 73, 

4 B. 17, Indian Begistratinii Art, 19U8 , S l07, Tiansiei ot Paopoity Act, 16H2 

5 See Bonnazza v. Schhtz^ BtPif^tng Co. 115 Mich 36 ; Howatd v. Carjjtntft t 
11 Md. 259 (Amer) 

6. See Eatiar, p 201 and the American anthontiea cited thoioin 
7 Owen v. Swanton, 25 Wash ll2 (Amei ) 

8. See Duncan v. Hartman, 143 Pa. 505 (Amerj, and other cases cited in Mechem, 
S. 83u. 

9. Duncan v. Hartman^ supra. 

3 0 Thuman v. Best. 97 Hi. T. 239. See also Goluckmonee, v. Asaimoadeen, 1 W R 
56; Ooma Tara v. Peena Bihbce, 2 W. R 155, Punthnnan, v. Peary Mohan^ 

2 W. R, 225; KaUe Kumar v. Aneea, 3 W. R 1; Unnoda Pemhad v. Chunder 
Sehhar, 7 W. B. 394: Ra% Maoranee Dam v. Bucha Singh, 4 M. W- P, 122, 
Kenny v. Mooktaj 7 W R. 419; Slieo Shankai v- Dhurm Joy, 8 W. R. 360. 
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held that this did not imply that A had authority to enter into 
a binding agreement for a lease.^ 

Like other agents, the agent to lease must in order to bind 
the principal^ cojifirte his acts within the terms and conditions 
ot his authority.2 For instance, an agent authorised to lease 
an entire plot for a given period for a stated rent beginning at a 
certain time may not bind his principal by a lease of a part of the 
land for a diflFerent rent and for a term beginning at a different 
time.® So also an agent authorised to lease for a certain term is 
not empowered to lease it for that term with a clause of renewal.^ 
Similarly, a power of attorney, given to a life-tenant to lease for 
twenty-one years or for one, two or three lives, does not authorise 
him to lease for ninety nine years determinable upon three lives.® 
Where, however, the authority of the life tenant was to lease 
the property for such term or terms of years as she may deem 
proper, provided that no such term or terms should exceed the 
period of fifteen years or should contain any clause of renewal 
and that nothing in the power should be construed to authorise 
a lease for a longer period than 16 years, it was held that the 
power of the tenant was not exhausted by one lease for fifteen 
years, and that she might, at the expiration of one terra of 
fifteen years, make another lease for a term not exceeding 
fifteen years.® A farm bailiff or agent used to let farms upon 
ordinary terms and to receive rent has no authority to let upon 
unusual terms unknown to the owner."^ 

Authority to lease canies with it, by implication, the 
power to execute and deliver the necessary or usual documents, 
to make them in the ordinary form, and to insert in them the 
usual and ordinary terms, covenants and conditions.8 It has 
been held that under a general power to let the agent is 
justified in making a necessary and usual covenant to repair the 
premises,^ or to furnish heat 

An agent authorised to lease land, like an agent authorised 
to sell land, has implied authority to make representations as 
regards ^he location of tlie land or other premises to be leased 
and the boundaries thereof, as these constitute the necessary 
items of information tor the transaction.it He has also implied 
authority to make sucli representations concerning the general 
ownership of the premises, the right to lease them at that time, 
the determination of previous interests and the like, as are 
naturally and usually involved in such transactions,^2 He is 

1. Ridgnay v, Whurton^ 27 L J. Ch. 46. See also Cullen v. Gardner 21 Beav. 540. 

2. Mechem, S ft31. 

3 Boi derre v. Den, 106 CalL 594 (Amer). 

1. 6r?iumarher v Pabat Breutng Co, 78 Jlfmn 60. 

5. Roe d. Brune v. Pfideaux, 10 East. 158. 

6. Taussig v. Reel, 184 Mo. 630. 

7. Turner v. Hutchinson, 2 F & F. 185. 

B. See Kattat, p, 203 citing White v. Clou, 135 III App. 464; Me Michen v. Brown, 
lO Oa. App. 506; National Loan Co., v. Blensdale, 140 Iowa, 605. 

9. White Y. Clow, 135 Hi App 464 (Amer) 

10. National Loon Co. v. Bleasdafe, 140 Iowa 695. 

11. Matteson v Rice, 116 Wii. 328 (Amer), and other aathorities oifced at p. 208 of 
Eatiar’s Law of Agency. 

12. MuH^ns V. Miller, 22 Ch. D. 194. Bat not after the transaction is closed. 
Wfneh V. Causey, 107 Va. 124. 
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authorised to make representations and to give information as 
to the facts concerning those matters which it is important for 
a prospective tenant to know, which are usually inquired about, 
and which are not often to the tenants’ observation,! If a false 
representation is made by the agent of such facts, the principal 
is liable in costs to the tenant for any loss occasioned to hin? 
by such representation, notwithstanding any limitation on the 
authority of the agent to make such representation of which the 
tenant had or could have knowledgo.2 

Like an agent to sell land an agent to lease has implied 
authority to receive only so much rent as is to be paid as part 
of the transaction at the time of making the lease and not any 
subsequent instalmeiitsS unless he is authorised to do so by the 
general and continuing character of his authority as an agent.* 
Where he is authorised to receive rent he must receive it in 
cash and is not empowered to allow it to remain in arrears,^ or 
to be used to pay his own debts.® Authority to lease generally 
implies an authority to make a lease wliich is to take etfoct 
immediately and not at a future date.7 The fact that the 
authority is irrevocable during the life-time of the agent is 
immaterial in such cases and does not affect the consideration ® 

An agent having authority merely to make a lease has. 
thereby, no implied power to subsequently change the tenns of 
the lease so made, or consent to the substitution of the tenants 
or accept surrender of the lease. But where he is authorised 
by a general power to manage the promisos, to lease them 
when vacant and collect rents, he has implied power to consent 
to the surrender of a lease, or to the substitution of tenants or 
to extend the terms of a lease, or to agree to a change of mode 
of cultivation, or to reduce the rent within reasonable limits, or 
to waive payment entirely during a time when the premises 
are untenantable as the result of a fire, if, by so doing, he induced 
the tenants to remain till the repairs are made. 

He lias also implied authority to determine the tenancy 
and to give notice to quit.® Without such general authority an 
agent merely to make a lease has no authority to renew it 
subsequently or to extend its terms.He can however, renew 
and extend an old lease whenever he is authorised to make a 
new lease to tlie same parlies and upon the same terms.! 1 An 
agent authorized merely to lease has ordinarily no power to 
agree to such an unusual stipulation os that the principal shall, 
without charge, irrigate the lands, or shall furnish agricultural 
supplies bo the tenant for putting in his crop. W^here, however, 

1. See Matteson v. Hire, 116 Wis. 328; Comfoot v. Fowke^ 6 M. A W. 368. 

2. See Martin v. Rtcharda^ I55 Mass. 381; W^iUiamtt v Guldberg^ 58 Mis. 211; 

3. Bee Hechem, B. 634. 

4. Ibid. 

5. JohnBon v. Haulett, 56 Tex. Civ. App. 11 (Amer). 

6. Irrational Loan Co. v. Bleasdale^ 140 Iowa. 695, 

7. See Tau89ig v. Re^I, 134 Mo. 630 (Amer). 

8. Roed Brune v. PrideatuCf 10 East. 158 (Amer). 

Br See Katiar, pp. 204, 205, and the American anthorities cited therein. 

10. See Mechem, S. 837. 

11. Pittahurgh Mfg, Co., r. Fidelity TiUe and Trutft Co., 207, Pa. 223 (Amer.), 
Bteoerwald v. Jackson, l23 App. Div. 569 (Amer.) 
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the authority is a ijetieral authority to lease on such terms 
as he may deem best, he can bind the principal for the supply 
of stock and other agricultural necessaries but he cannot do so 
if he lets out his own lands along with the prinoipars.i 

An authority to lease does not include a power to bind the 
principal on a partnership agreement in respect of the use of the 
land, or an agreement to effect improvements thereon.^ It 
does not imply, ordinarily, a power to release or waive the 
principal’s lien for unpaid rent on crops or other property 
whether such lien is contractual or statutory.^ But where the 
authority is general empowering the agent to lease, collect rents, 
direct repairs, authorise a tenant to sell crops to pay taxes and 
purchase fencing, etc., and do other acts indicating a general 
scope thereof, it is held to include the power to release or waive 
such lien> Such authority, however, howsoever broad its terms 
and even where it includes an authority to sell, does not 
authorise the agent to mortgage the lands,® or to license a 
telegraph company to erect poles in the highway in front of the 
land*,^ or to recognize an outstanding title asseited by a third 
person in respect of the lands leased,'^ or to convey the lands 
in settlement of the claims.® 

An authority to take land on lease like an authority to 
purchase may be conferred orally or in writing and, as the 
execution of authority does not require a deed under seal or 
registered,9 it is generally express, but may also arise by 
implication, where the taking of a lease falls within the ordi¬ 
nary scope of the business entrusted to the agent. 

It has been held that an agent authorised to take a lf\is(‘ 
has generally no implied authority to bind his principal by 
exti-aordinary covenants such as to repair the, premises so as to 
make them suitable for his princiijal’s purposes or to n^build 
them ill case of fire.^i Whore, however, an agent was authorised 
by a principal, who lived in anotlier State, to take a lease in the 
State in which the agent himself resided, and on the lessor s 
refusal to give credit to the principal gave his own note, it was 
held that the agent was entitled to recover the amount, which 
hn had to pay, under such note, to the lessor, from the principal. 

The cases arising under this head may be classified as 
follows :— 

(1) Where a person alleging himself as agent of another 
claims payment of debt due to such other person from the debtor ; 

1. Katiar, p. 205 and the aathmities cited therein 

2 Pravtdfnce Machine Co. v. Browning, 72 S. C. 424 (Ainer) /Vdrfirord v. fieri:, 74 

Kan. 236 (Ainer.) 

3. See Meohem, S, 839. 

4. Fiahhaugh v. Spunangie^ 118 Iowa 337 (Amei.) 

6. First National Bank v. Hicks, 24 Tex Civ. App. 269 (Ainer.) 

6. American Telegraph ct Telephone Co. v. Jones, 78 Ill. App. 372 (Amer.) 

7. JIfr Donald v O'Neil, 21 Pa. Snp. I't. 364. 

8. Wells V. Huddenhurgh, 11 Tex. Civ. Upp. 3 (Amer.)* 

9. Bee notes on page 73. 

10. Bee Meohem, B. 641 ; Katiar, p. 206 ; See also Johnson v. Bgilway Co., 116 

Car. 926. 

11. Halhut V. Forrest 246. (Amer.) 

12. Irions, v. Cook, 33 N. 0. 203 (Amer.) 
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(2) Inhere the debtor who has made payment, to one 
whom he allegres to be the agent of another, of the sum due to 
such other and claims protection by such payment against such 
other person ; 

(3) where a person who, alleging himself to be the agent 
of another, makes payment of such other’s money to his creditor 
or to a person to whom money is due from such other person, 
and claims a set otF for such payment against a claim by such 
other person, and 

(4) where a payment is required to be made as a condition 
precedent for the protection or accruing of any right and the 
person who claims such rigiit to have vested in or accrued to him 
relies on a payment made by another which he claims as pay- 
ment by his agent authorised in that behalf.^ 

The first two of these cases are those in which authority 
to receive payment is in question, and the last two involve the 
question of the authority to make payment. 

Authority to receive payments or to make collection, as it 
is sometimes called, is an authority involving trust and conh- 
deiice of the highest degree. Honce whore such authority is jn)t 
expressly conferred law does not allow it to be inferred so easily 
as in the cases of other authorities but requires a stricter proof 
of it before it extends its protection to such payments or 
grants relief to such claims.'-^ Nevertheless, wheTO from the 
relation of the parties, or a previous course of dealing, or an 
established custom, or conduct working an estoppel, it can fairly 
and reasonably be inferred that one person is authorised to 
receive pa 5 »'ment for another, payment to the former will bind 
1 he latter irrespective, ordinarily, of what may become of the 
money, But Hie mere fact that the agent was employed to 
make the loan or negotiate the contract, or draft the seciiritit*^ 
upon which the money is payable will not, as of course, confer 
upon him the incidental authority to receive a payment which 
may fall due upon such contract, though there is a 

stipulation in such contract whereby the money is payable at 
the agent’s office.^ Similarly, the mere possession of sccuritu s 
docs not, by itself, warrant an inference of such authority. Take, 
for instance, the case of a hill or note. A person may be 
possessed of a bill or note payable to another person or to his 
order, but so long as the latter does not endorse the payineiii to 
him, he has no authority to receive payment of it.^ Bui where 
the bill or note is payable to the bearer or is endorsed in blank, 
its apparently lawful possession by one, whoso real relation 
is not known, may be sulRcient evidence of title, if not of agency, 
to make the payment to such person a valid payment.^* 
Similarly, possession coupled with other facts or acts 
manifesting an agency to manage, control or deal with the 
securities may be very potent evidence of authority to receive 

1. See Katiar, p, 230. 

2. See Mechem, B. 933. 

3 Bee Eatiar, p. 231 and tho Amencati atithoritiea cited therein, 

4. So© Doiibleday v. lO Am. Hep. 502 ; Hmr v. Edivardtt^ l04 App. 219 ; 

Lat4^3on V. Nicholson. 52 N. J. Eq. B21. 

5. W'fHtdbury v. Larned^ 5 Minu. 339 (Amor.) ; Otvfn v. Barrow^ 1 B. A P. N. B. 111. 
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payment.! it has been held, that although neither of these facts, 
namely the negotiation of the loan or possession of the securities, 
is, by itself, sufficient to warrant an inference of authority to 
receive payment, where both of them are combined a very 
strong case for the presumption of such authority is made out .2 
The rule is founded upon human experience, that the payer 
knows that the agent has been trusted by the payee about the 
same business and he is thus given a credit with the payer-3 
If the principal by his conduct makes the payer to believe in 
good faith that authority to receive payment exists in his agent, 
or his allowing him to negotiate the transaction and then to 
retain the security would suggest, and the payer, acting on such 
belief bona fide, has made such payment, the principal is 
estopped to deny such authority in the agent ^ 

It is to be remembered that the above rule applies only so 
long as the possession of the securities continues with the agent 
and ceases to apply when the securities are withdrawn from 
the agent’s possession.^ It is, therefore, the prime duty of the 
debtor, before he pays to the agent, to ascertain whether he 
is still in possession of the securities, for if they are withdrawn 
such payment will not be binding ujion the principal unless 
express authority to receive payment is proved or the principle 
is estopped by his conduct to deny such authority.® It is, 
however, not necessary that he should actually see and examine 
the securities on such occasion, it being enough if he has 
trustworthy iufv)rmation of the fact which he believes and 
relying upon it makes such payment as any reasonable man 
would do under the circumstances.'^ 

It has also been held that as the protection afforded by this rule 
IS meant only 'to protect the innocent payers and is based on the 
principle of estoppel, it is not available to a person who either 
actually knows the real state of things that the agent had no 
authority or had not, at the time of making such payment, 
aware of the facts which constitute the estoppel and was, 
therefore, not miseld by any conduct of the principal. A 
payee, therefore, who at the time of making the payment did 
nottnow that the transaction was originally negotiated by thh 
agent or that he was in possession of the securities cannot claim 
protection of this rule.® 

An innocent payer may also seek protection by sucli 
payment where the principal has by a course of dealing or other 

1 Dawson v. WombleSf 111 Mo. App. 532. 

2 See Eatiar, p. 232 and the American authorities cited in support of this 
proposition. 

3. Douhlnday v. Kresa^ 50 (N. Y.) 410 ; Centra! Trust Co v Folsom^ 167 fN. Y.) 205 

4. See Mochem, 8. 936 ; Crane, v. Graveneu aid, 120 N. Y, 274 (Amer.) 

6 Gutlford V. Stacrr, 63 Ga. 618 (Amer) , Cooley v. Willard, 84 Ill 68 (Amer) 

6 See Katmr, p 233 and the authorities cited therein. It would not avail him to 
prove that subsoquent to a payment he discovered that the securities were in 
the actual custody of the attorney whon it was made. For he could not have 
been misled or deceived by a fact the existence of which was unknown to him. 
Per Parker, J m Crane v. OravwntiwaMd, 120 N Y. 174. 

7 Crane v. Oravenewald, supra. 

8. Per Parker J. in Crane v. Oravenewald, supra 
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conduct led him to infer* ae any reasonable man would have 
done under the circumstaneeff, tliat the agrent was authorised 
to receive payment. For instance, where the principal has 
confided to a loan arrant money to be invested and has relied 
upon the agent bo select the security and to determine upon the 
loan* has permitted him to receive payment of the principal and 
interest when due, has allowed him to invest the proceeds from 
time to time, and has treated him as having general authority 
to manage his banking business, a payment made bona fide by 
an innocent person to such agent is binding upon the principal 
even though the agent was not in posseSvSion of the securities 
when the payment was made.^ 

[t must, however, be remembered that such an inference 
must be drawn with caution. For instance, where a principal 
has, on previous occasions, expressly authorised the agent to 
keep possession of the securities and to receive payments 
thereon, this fact will not furni.'^li an evidence of the general 
character of authority and will not protect a payer who pays, 
when the securities concerned are not so confided to the agent,^ 
or whore the principal has refused to send the securities to the 
agent until the money had first been paid to The mere 

fact that the mortgages are purchased from a loan company 
and are, payable at its office and that the purchaser knows that 
the company was systematically trying to get the borrowers to 
<hHcharge their duty to pay taxes and insurance and to get them 
pay at its office as required, will not constitute the loan company 
agents of the purchaser to receive payment, when he retains the 
securities in his own possession or makes them over to another 
agent for collection.^ Similarly, the fact that on previous 
occasions such purchaser has expressly authorivsed the loan 
company to collect interest on such loans for him and every 
time has sent the securities, on which the collections are to be 
made to the company, will not warrant an inference of authority 
to collect subsequent instalments of interest and principal-when 
the papers are not sent and no authority for such collections 
lias been given.-'’ For the same reasons, the mere fact that an 
agent is, either expressly or by implication, authorised to receive 
the interest upon a principal sum, will not justify the 
inference, that the agent is authorised to receive the principal 
sum as well.® 

Where the principal confides to an agent for delivery 
securities upon delivery of which money is to he lent or paid 
to or for the principal, the agent, in the absence of anything to 
indicate a contrary intention, would have implied power to 
receive the money, and payment to him would be effective even 
though the agent makes default and the money does not reach 

1. See KatLar, p. 234 and the American anthontieq cited therein. 

2. Budd. V, Broen^ 75 Minn. 316 (Hmei.) ; Srhen v. Verier, 77 Minn 15 (Amer.) 

3. BeruHty Co, v. Grayheat, 85 Iowa. 543 (Amer.) 

4. Bradbury v. Kinne\f, 63 Neb. 754. 

5. Bee Joy v. Vnnee, 1D4 Mich, 97 (Amer) and other aathoritios citod At p. 235 
of Eatiar^s Law of Agency. 

6. Doubfeday v. Kreen, 53 (N. Y.) 110 (Amer.) ; Bee Katiar, p. 235. 
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the principal ^ So an a^ent anthori&ed to negotiate a loan to 
his principal and entrusted with the possession of the securities 
on which the loan is to be made has implied authority to 
reoeieve payment tor his principal 2 Where an insurance 
company confides to an agent a policy for delivery such agent 
has implied authoiity to receive payment of the premium which 
IS to be paid on such dedivery^ but, of course, not the premiums 
that fall due subsequently ^ 

Where an agent has general authority to carry on business 
as principal, he can do what the principal himselt can do, and 
a receipt of money appertaining to such business by such agent 
will bar a claim to such money by the principal himself ^ But 
an agent authorised only to invest money and receive interest 
thereon has no implied authority to give a valid discharge for 
the principal as well 6 A person instructed by the owner to 
take cattle to a salesman for market has no implied authority to 
receive proceeds ot sale unless there is custom or usage to that 
effect'^ A clerk employed to obtain orders for goods has no 
implied authority, by reason thereof, to receive payment for 
the goods so ordered in the absence of special authority to that 
effect ^ But a person authorised to sell and not merely to 
take orders or to find out a purchaser or only to negotiate the 
terms ot sale, Jias implied authoiity to receive the proceeds ot 
such sale,® in as much as a person eannofc avow the acts ot 
his agent to one part of the transaction and repudiate them as 
tc^ another But mere authority bo sell 1 e , bo negotiate a 
contract ot sale or to enter into a binding contract even, where 
possession was not to be delivered by tlu agent, has been 
held to be insufiicient to wan ant the inference of an authority 
to receive payment n Where a clerk was sent to a customer 
at his request to letch money to be deposited at the Brink 
and through some cause tor which lu^ did not account 
the money was lost on his return, it was held that the receipt 
ot the money from the customer was in the ourse ot his 
employment aa a clerk of the bank and the suiety of the clerk 
was liable for it But where a person Wt»s unauthorised to 
receive payment to the knowledge ot the paver, a paymaiit to 
him will not entitle the paver to a claim on the bank which 
(employed him If the owner of goods allows a broker, through 

1 ynfionat \[o? If/age Co v l,ahfy 5 Kan App 6J3 (Amer ) Hat see Hunt v 

139 22A wbeit> delivoiy by a wilo to her hasbanil ol n cheque payable to 

the order ot a third person 'ivas hold not sathLient to constitate the haebarid 
an agoiit ot the wife aathonsod to receive payment of tho cheqac 

2 National 'Mortgage fo , v Lash^ snpia 

3 Goftch V Fire Inf> Assn 44 HI App 263 (Amer ) 

4 Bee Mechem, S 865 and the cases cited therein 

5 Bee Gai dner v l^ams^ 2 C & P 49 

6 River Clyde Tiiistees v Duncan 21 L T 37 

7 LetUre v Judktns, J L 7 142 

8 PuttocJc V yVarr, 31 L T 86 

9 Ann^m 12 Mo Hep 230 

10 Capel V Thornton^ 3 C & P 352 

11 Drakefot d v Pxercy^ 7 B 6. 515 , V Collin Campbell^ 1 ACJB 124 

12 Melville v Do%dge^ c 0 B 450 

13. Russo—Chinssen Bank v Lt Tan Sam, 79 L J P G 60 
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whoBi he sells them^ to sell them as his own broods, the 
purchaser is discharged by payment to the broker in any way 
which would have been sufficient if he had been the real ownerlt 

This rule, however, does not apply where the prinoipars 
name is disclosed and the purohaser knows that the person is 
selling only as broker.* But the mere fact that the sellers of 
the goods wore described in the eaUlogue of sale as brokers 
is not sufficient notice to the purchaser to prevent the rule from 
applying.* Payment of price to a person found in a merchant’s 
counting house and appearing to be entrusted with conduct of 
the business there, is good payment to the merchant, though it 
turned out that the person was never employed by him.^ But 
although a payment to an apprentice at the counting house of 
his master in the ordinary course of business may be good 
payment yet it i.s not so if made upon a collateral transaction. 

So a payment of a deposit by a stake holder to the apprentice 
of the party who has made the deposit at his counting house is 
not a good payment.® 

An agent employed to sell an estate has not, as such, 
authority to receive payment.^ But the character of a general 
agent is sufficient to authorise him to demand and receive the 
fines payable on the removal of a lease. 

Authority to receive payment generally implies an autho- toMvot 
rily to pass a receipt therefor or to execute a discharge where 
it is necessary or forms a condition precedent To the receipt autiionty 
of money.® Although a mere authority to demand and receive recoup 
payment of a debt would not imply authority to sue for it, yet payment 
as ever.v endowment of power carries with it implied authority 
to do those things which are usual and necessary to accomplish 
the object sought to be attained, an agent having general 
instructions to collect may, if it becomes necessary, sue upon 
the claim, cause execution to issue, and direct the seizure of 
property^ and where he acts as agent to a non-re.sident princi¬ 
pal, to indemnify tlie sheriff against the reKSult of such seizure. 

Hp can also employ a counsel to conduct the suit it Where a 
negotiable note or bill is payable to bearer^* or is endorsed in 
V)lank,^* for the purpose of collecting, he may sue there'on in 
liis own name, but not when it is payable to order and is not 

1 CiKtffs V. Lfipift, 1 Camp 444, FaiPiif v, lierttff'tt, 11 Eawt 345, iilnckburn v 
Scholps^ 2 Camp, 341; Campbell v. 1 btark 

2. Farene v. Bennett^ supra. 

3 Blarkbw^n v. Seholes^ supra. 

4. Barrefi v. Deere, 1B2B M, * 200 

5. Sandereon v, Bell, 2 Cr. ft M. 304. 

6. Mvnn V. JMIfe, 1 M. ft K 326. 

7. Mountnorris v. White, 3 E. K 931. 

8. Padfidd v, Oreen, 85 III. 529 (Amor); Lindfey v. Lnpfnn, 118 Mirli. 460 (Amer)t 
Dawson v. Wpmbies, 111 Mo. App. 532. 

9. Bee Illustration (r) to section 188 of tho Indian Oontrpet Acl, 1872, died at 
p 105; Joyce v. Duplessis, 77 Am. Doc. 185. (Amei.). 

10. Clark v Randall, 9 Wis. 135 (Amer.). But he has no authority to indemnify 
after the levy and sale have been made. See Snowy, Ifix, 54 Vt. 478. 

n. Ryan V. Tudor, 31 Kan. 366; Swartz v Morgan, 163 Pa. 195. 

12. IfotchkiBs v. Thompson, 1 Morris (Iowa), 156 
18. Orr V. Lacy, 4 Mo Lean (U. S. C. 0.) 243 
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indorsed.^ His authority to sue, however, must be confined 
to the institution of the ordinary and appropriate claims for 
the collection of the debt, and cannot be deemed to justify 
unusual and unappropriate actions such, as for example, a 
criminal proceeding.^ Where an agent is authorised merely to 
collect or receive payment of a claim, he has, therefrom in case 
of dispute no implied authority to submit the claim to arbitra¬ 
tion,? or to release the debt in whole or in part or to compro¬ 
mise the claims^ or to discharge some of the debtors,^ or to 
release him,® or to discharge sureties, or to surrender securities'^ 
without payment in full. He has no authority to allow for 
deficiencies, admit counter claims, or set-ofi*, or recognise any 
other adverse claims.® Where he is authorised to collect a bill 
he has no implied authority to receive conditionally less than 
the entire amount and to surrender the bills before learning 
whether the condition will be accepted.« Where he is authorised 
merely to collect rents, he has no implied authority to accept 
surrender of the lease, or to consent to the discharge of the 
tenant and the substitution of a stranger.i^ He has no implied 
authority to extend time or otherwise change the terms of the 
contract or to receive payment before maturity or to accelerate 
maturity.^! For instance, where a mortgage deed provides 
that, if default be in^de iii the payment of any interest, the 
entire principal sum shall, at the option of the mortgagor, 
become at once due and payable, an agent authorised merely to 
collect interest, has no implied authority, in case of such default, 
to exercise the option 

A IS authorised to receive payment of money. He has no 
authority—(1) to receive payment before the money is due, and 
if his authority be revoked before that time, the debtor is not 
discharged hy such a payment (2) to receive payment by 
cheque^^ unless in the particular business in which he is employed 

1 Padfieid \. Gf een, 85 Ill. 529 (Anier) 

2 L Socuftf v Leatei, 110 S W. 499 , Ihomphon v. Bacon VaU^if 

Hubber Co 5li Utmn 492 

2 Bbo Manufactift et» etc. Ins v. Muflen 48 Neb b20 

4 Boo Katiai, p 239, and tbf anthoiitiea citod tbeiein, also Oytlvxe v L^ec 15S 
Mo Ajjp 493, Ilobter v L,ange B9 Mo App 234 

5 Torhtt Vr Heathy Colo. App 492, Ox am \ ifirkef. ol Neb 828 

b Couth V. IJaindHon, 109 Ala 313 (Amer ) But an agent authorised to collect a 
mortgage debt being em^iovrered incidentally to leahse the debt by the sale 
o( the nioitgaged pioperty, can sell it and the itieie fart that it dues not fetch 
the piiee ^hich would be suhcient to pay ofl the debt fully does not amount to 
a leltBse ot the hen so as to affect the purchasei’s title Winter v Aletator 
Co y 88 Minn. l9b (Amer.) 

7. Kooche X. Whiteman, 86 Mo. App. 668. 

8. Johnson v. Wilson, 137 Ala. 460 (Ainer ) But see Sterenson Co x. FoXy 19 Mm. 
117; where a general agent was held authorised to make an allowance on a bill 
because of delays in performance. 

9. Bank of Scotland x Doinininn Bank, 1891 A (J. 692 

10. Blake v JJicA, 15 Mont 236 (Amer) 

11. Bee Eatiai, pp. 240, 141 and the aUthoiities cited theiein. 

12. Bee Wilcox v Farbe, 96 Kan 469. 

13. Bietmng v Mackte, (18G2>, 3 F A F. 197. 

14. Feipe V, Westucott, U894) 1 Q B 272 i Blumherg v. Ftfe InteresiSy efc,y Corpo* 
r^OHy (1897), 1 Ch. 171 ; (1898) 1 Ch.'27. 
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it is usual so to receive payment;^ or (3) to receive payment 
by way of set-off or settlement of accounts between himself 
and the debtor.® 

Where it is provided by the conditions at a sale by auction 
that the purohasfe-mnney for the goods sold shall be paid to the 
auctioneer, the auctioneer has no authoiity to receive a bill of 
exchange in payment,' and if his authority to receive payment 
is revoked during the currency of the bill, such a payment does 
not discharge the purchaser."* So, an insurance broker has no 
authority to take a bill of exchange in payment of a claim, of 
which he is authorised to receive payment.^ 

An agwit is authorised to receive payment of an account, 
and to retain part of the amount in discharge of a debt duo to 
him from the principal. He has authority, to the extent of his 
debt, to settle in his own way with the debtor of his principal.® 
A authorises B, a stockbroker, to receive money due from 
C, also a stockbroker, B has no authority to settle with C by 
way of set-off.® 

A authorises B, an insurance broker, to receive the amount 
due under a policy of insurance from the underwriters. The 
underwriters in good faith settle with B by setting off a debt 
due to them from him, and their names are struck out of the 
policy. By a custom at Lloyd’s, a sot-olF is considered ecjuiva- 
lent to payment as between broker and underwriter. If 
A wflvS aware of the custom when lie authorised B to receive 
payment^ he is bound by the settlement. If lie was not aware 
of the custom, ho is not bound, because the custom is un¬ 
reasonable.'^ 

It has been held under the Knglish law, and it is a general 
proposition of law, that authority conferred in g0n(3rHl 
terms is construed as authority to act only in the usual 
way, and according to the ordinary course of business.” 
In particular, an agent who is authorised to receive payment 
of money has, prima farie^ no authority to receivo payment 
otherwise than in cash, unless it is usual or customary in the 
particular business to receivo payment in some oth(*r form, and 
the usage or custom in question either is a reasonable one, or 
is known to the principal, at the time when he confers (Ire 

1. Bridgea Gnrrelt. (1870), U il. 5 O. P. 451; Walker x. Barker (IftOO), 1 (i 
T. li. K. 393 As to payment by cheque payable to the agent’s order, «ee 
Bradford v. Price, (1923), 92 L. J, K. H. 871 

2. Vnderwood v. Nichtlltt. (1855), 25 L. J. C. P. 79: Sireetrnff v. Pearce, (1859), 29. 
L. J. O. P, 266; Leggex. Byaf*, (1902). 7 Com. ca«. IG. Ste Bowstcad, p. 57. 

X WilUamH V. AVrtnfl, (I860), L. R. 1 Q R. 352 ; Bgkee, v. (1839), 5 M. A 

W. 045. 

4. Hine v. S, S. Ins. Syndicate (1895), 72 L. T. 79, C. A. 

5. Barker x. Greenwood, (1836) 6 1^. J. Ex Eq. 54, 

6. Ptarmn v. Scott, (1878), 9 Ch. I). l98 ; BUtekburn v. Mason, (1893), 68 E.T. 510, 
C. A, ;Ander^on v. Sutherland, (l897), 13 T. L. li. 163. 

7. Sweeting x. Pearce, (1859), 7 C. B. (N. 8.) 449 ; Todd v. Betd, (1821), 4 B. & Aid. 
210 ; Bartlett X. Pentland (1830), 10 B. & C. 760 ; Stetvart V. AberUein (l83K) 
4 M. A W. 211 ; Svoit v. Irving, (1830) 1 B. A Ad. 606 ; Matvieff x. Crosfield 
(1903), 61 W, B. 365. 

8. Bowstoad, p. 36. 
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authority* 1 A stockbroker is authorised to sell stock or shares. 
He has no authority to sell on credit, because it is not usual 
to sell stock or shares on credit 2 On the dissolution of a 
partnership, authority is given to one of the partners by the co¬ 
partners— (1) to settle the partnership affairs, 3’ or (2) to receive 
all debts owing to, and to pay all debts owing by, the firm * 
In neither case has he authority to draw, accept, or indorse bills 
of exchange in the name of the firm. Where A is authorised 
to sell and warrant certain goods, he cannot bind his principal 
by a warranty given at any other time than at the sale of the 
goods.5 

In Williams v. Evans,^ an auctioneer sold ^oods by auction, 
^ the conditions providing that the deposit should be paid to him 
at once, and the balance of the purchase-money on or before 
delivery. The purchaser duly paid the deposit, and on deliveiw 
of the goods gave the auctioneer a bill of exchange for the 
balance. Before the bill matured, the principal revoked the 
auctioneer’s authority to receive payment, and grave notice of 
the revocation to the purchaser. Held, that the purchaser was 
not dischai’ged by the payment to the auctioneer, it not being 
shown that he was authorised or that it was customary, to take 
bills of exchange in payment 

A payment to an agent who is known to be such must be 
in cash in order to bind the principal, unless he authorised the 
agent or held him out as having authority, to receive payment 
in some other form.'^ But a custom in a particular business to 
receive payment by cheque is reasonable and binding.® 

An insurance broker, being authorised to settle and receive 
payment of a claim under a policy, takes a bill of exchange from 
the insurer in payment of a general account, including the 
claim in question, and subsequently discounts the bill, which 
is duly paid by the insurer. The broker fails without having 
paid his principal. The principal is not bound by the payment 
to the broker, it being contrary to the usual custom (in England) 
for an insurance broker to receive payment by a bill of 
exchan ge.2 

It has been held that a mere authority to collect does not 
authorivse th(* agent to sell the debt to be collected^^ or to deal 
with the funds collected or to receive goods or a negotiable 

1 Bowstend, p 56, 

2 WtlMtire v Suns (iflOS), 1 Camp. 258 

3 Ahel V Sutton (1900), 3 Esp J08 See, also, Odeil v Coi marl (1887), 18 Q B 
I) 223. Op Smtth V Winter (1838), 4 M & W 464 

4 Ktlqour^ Finlqson (l789), I H B1 156 

li Helyear v. Hau^ke^ (1003), 5 Eap 72, 

6. (1866), L R I Q B 352 

7. Sykes V. (itles (18)9), 5 M, & W 645 , Batket v. Greentrood (1836) 2 Y C 

of 414 , Coupe V. Collyeiy (1690), 02 L T 927. 

8 Bridges V. Garrett (1870) L. B 5 G. P 451 Sach a custom must be proved. 

9. Htne v. S. S Tne Syndicate (1895), 72 L T 79, O A. 

10 Smith V Johnson, 71 Mo. 362. A foitton he raunot sell it to himself Appeal 
of Yard, 12 Ail 359 (Amer) In Feinef v. Puetz, 77 Mo App 405 this presump¬ 
tion was rAbntted by evidence that the agent had authority to sell or do with it 
as be pleased, provided he did subject his principal to liability as an indorser 
See alio Ames v. Drew, 31 N H 476. 
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instrutnenti cheques, certificates of deposits etc., in lieu of 
uioney, or to set off a claim due from himself or to take property 
for his own use. Where he is authorised to receive a cheque 
of note he has no implied authority to endorse and collect it.^ 

Where the debt is payable in floods, an agent authorised 
merely to receive the goods has no implied authority to receive 
money or other goods or in different quality or quantity.^ All 
these restrictions, however, apply only to the special agent to 
collect and receive paymeuit and go not extend to agents who 
have got general authority to manage a business to which such 
collections and receipt of payment a^-e only incidental,Where 
the authority of an agent is apparently wider than an authority 
merely to collect and receive payment, a person dealing in 
good faith, on the basis of such apparent authority, is not 
aftbeted by these restrictions.^ 

Payment to an authorised agent discharges the debtor of 
his liability to his creditor even though the money paid has not 
reached his hand. In an action by the creditor, he can success¬ 
fully plead discharge by such payment, but if he failed to (lo so, 
he cannot subsetiuently recover tho amount so paid from the 
agent, even though he has niis-apx)roT)riated it.*^ Where, how¬ 
ever, such payment is made under mistake ot fact the agent is 
liable to a refund, unless he has m the meantime paid it to tln^ 
principal or Inis dojie something equivalent to such payment, 
111 which case recourse must bo had against tho principal only.c 
The agent is also liable when has s^-curr'd such payment 
by duress, or fraud or other wrongful act 7 We shall revert to 
this subject subsequently under the In ad “liabilities ot the 
agent to third person.’' 

An authority to make payment may arise from a general 
authority to manage tho business of the principal to which sneh 
payment appertains or it may be specifically conferred. 
Like other authorities relating to personal property it does not 
require to be conferred in writing or in any particular form. 
An oral instruction is sufficient. It may also be implied like 
other authorities from the circumstaiices of a particular case, 
from the conduct of the partie-^, or fioni other authorities as an 
incidental authority ^ Tliu^, a cashier of a bank has geii(*ral 
authority to pay anj' moneys ot the bank on orders believed to 
be genuine. Such a paymenl of the contents of a deposit 
account on a forged order which he believed to be genuine was 

1. Bee Eatiar, pp. 24l, 242, mid the authorities cited therein, 

2, Cushman v. Smners, 62 Vt. 132. 

d. Livereey v. Colhn Campbell, 1 A. L J. R. l24; Nirhoh d Sheptitf Co, v. Haeknep, 

7B Minn. 461. 

4. Bee Mechetn, S. 948 and the oases cited thoreiu. 

5. Kulatidaivelu Pillai v. Bama^uumi NaicKer, A. I R. 1923, Mad. 551, following 

Ellis V. Goulton, (1H93) 1 Q. R. 350 ; Bamford v. Shuitleworih^ 11 A. A E. 926 ; 

Stephens V. Badcocle, 3 B. A A. 354. 

6. Palhrd v. Bank of England, (1871), 6 Q. B. 623 ; Tayhr v. Metropolitan HailwaUf 

(1906) 2 E. B. 55. 

7. Beo BowBtead, Art 127, p. 307. 

8. Bee Katiar, p. 243. 
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held well within his authority*^ In Read v. Anderson^ it was 
held that the employment of an agent to make a bet in his own 
name on behalf of hia principal implied authority to pay the 
bet if lost and on the making of the bet such authority became 
irrevocable. But where sn agent ^ authorised to pay part of 
the debt in discharge of the whole, finding the creditor not agree¬ 
ing to it paid it in discharge of the part only ; it was held that 
such payment was unauthorised and did not save limitation.® 
Where, however, an agent authorised to pay principal and 
interest both, paid interest only, it was held to have been within 
his authority and thus to save limitation.^ 

In Lucas v. Wilkinson^^ a person at the request of his 
solicitor, who was also the solicitor of another person lent money 
to the latter on. the basis of a bond. The solicitor who used to 
collect rent for the latter and make payments on his account, 
and who mas indebted at the time to him, at demand of the 
former for the payment of the bond, deposited the bond with a 
bank and with the money thus obtained paid off the debt 
without information to the latter. On a suit by the bank on the 
basis of the bond against the debtor on the death of the solicitor 
who died insolvent held that the payment by the solicitor being 
unauthorised the bond was undischarged. 

Ordinarily an agent is not authorised to pay a debt due 
from his principal without previous authority or subsequent 
assent. But where a person fills the character of agent to the 
parties, and receives from one a sum on account of the other, 
which sura he carries to the account, he may make any deduc¬ 
tions afterwards from that sum which the person who paid it 
would have had a right to make in the form of set-off.® 

In Horler v. CarpenterJ an agent, who was authorised to 
receive payment of the rent due to his principal, was instructed 
by the principal to pay £20 to his creditor in four instalments, 
i. e. £6 each quarter out of the rents received by him and any 
other sum in which the principal may bo found indebted to the 
creditor afterwards. It was held that the instructions authorised 
the agent to pay not only £20 then due but also any further 
advances made by the creditor, 

Foreign merchants receiving consignments for sale with 
drafts drawn against the shipments have implied authority to 
pay the proceeds of the sale of such consignments to their own 
account with their banker and credit their principals in the 
current account wiih such proceeds. Thej^ are not bound to 
appply to the proceeds specifically to meet the drafts of their 
principal.® 

1. See R V. Frtnee, 12 L. T 364. 

2 13 Q.^B D 779 , spo also Soymour v Bridge, 14 Q B. I). 460 ; Thomaa 
Hawkins, 5 T L B 551 

3 iJmell V Jitnsor, 2 Bing. K. G, 241 

4. Hall V T'tomion, 19 L T. 0. S 184. 

5 1 H & N. 120 See also Wemgs v Greenwood Cor & Hammerslry, 5 L J 0. B B 

257 ; Newhoufd v Smith, 33 Ch I) 127 
Wemyn v. Gremo ood Cor Hamnwrsley, snpra. 

7 3 C. B. N. 8. 172 

8 Spariali v. Credit Lyonnais, 2 T L, B 178 ; Jafferhhoy y CharJesmoiUh, 17 
Bom 520 
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Where there are funds in the hands of the agent belonging 
to his principal and when the latter orders him to deliver them 
to his creditor in extinguishment of his obligation and the order 
is communicated to the creditor as well, then there arisCvS on 
the pari of the agent an obligation on which apparently he 
can be sued both in law and equity—in law as ou a contract 
and in equity as upon an implied assignment of such funds as 
there may be in his hands to satisfy pro-tanto the claim of 
the creditor.! 

Authority to borrow and piedge must be conferred in 
express terms, or be necessarily ami inevitably inferred from 
the very nature of tlie agency actually created ami requires 
strict proof. So strict is the rule that it will not bo presumed 
even from an appointment of one as general agent, unless the 
character of the business, or the duties of the agent are of such 
a nature, that he was bound to borrow in order to carry out 
his instructions and the duties of tlie office .2 If the transaction 
of business absolutely required the exercise of the power to 
borrow money in order to carry it ou, then that power was 
impliedly conferred as an incident to the employment, but it 
does not afford a sufficient ground for the inference of sucli a 
power, to say the act proposed was convenient or advantageous 
or more effectual in the transaction of the business provided 
for, but it must be practically indispensible to the execution 
of the duties really delegated in order to justify its inference 
from the original employment.^ 

There is a strong inherent improbability that a piincipal 
intends to give his attorney power to borrow money if he does 
not expressly state it.** It does not, however, mean tliat it is 
impossible that the power to borrow may be imiilied. It may 
be that the conduct of the principal or the course of dealings 
of the parties may reasonably justify it.*’ It is implied where 
it is yjractically impossible that the purpose contemplated 
should he accomplished without its exercise® As in other 
cases of powers arising emergency, so in this case as well, 
the possibility of communicating with the principal and 
receiving liis directions, would usually have to be (‘xcluded 
before the authority would arise.'^ 

But where tlie authority is based upon necessity, the fact 
that the necessity arose from the wrongful act of the agent 
himself, would not nccessaiily ilefeat a claim by the lender to 
its recovery wheie lie was igina-ant of this fact when he 
advanced the loan.^ Where a power of attorney authorised the 

1 Anftnihachavt v. linthnntn T A. T 11 1923 Marl 713, following irr/Mtfi 

Rostron, 9 M. Ac W. 411, and Cranford v (turnpif^ 9 Bing 372. 

2. Kirhang^ v Throuet^ 118 Ga 433, FvufUBSon v, Vnta Chand Jioid^ LL.Il 

33 Gal ^3 

3. Ki*e Katiai, p 25fi, piling Bickford v. Menifr^ 107 N. IT. 490 elc. 

4. Jarohs y. Morns, (1901) 1 Ch. 26l aftlrmed in (1902) 1 0/r. 813. 

5. See Bryant y Banque du (1893) App. Gas 170 ; Buhlnuon v. Bp^ewery 

Co, (1H9G) 2 Oh 841; 2iotre y. Ftrtnegan, 61 App. Div. 010 ; HporXieshy v 
Building Society, 1895. App. Gas. 173 

Ci. Mechem, 8 1026. See Hawtuyne v Bourne, 7 M, & W, 695. 

7. Mechem, S. 1026. 

8 Atlantic Milh v. Indian Orchard Milf^, 142 Mass 2C8, 
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agent “to make, sign, seal, execute and deliver any agreeino’its, 
contracts, conveyances, assignments, leases or counterparts 
of leases, bills of sale, bonds, mortgages, re-conveyances etc., 
and generally to act in the management and superintendence of 
the affairs of the principal and in any of the aforesaid capacities, 
without any reserv’^atioii whatsoever, and to do, perform and 
execute all acts and things as fully and eifectually as the 
principal might or could do if personally present and did the 
same notwithstanding no special power or authority is contained 
in these presents” it was held that the agent had by implication 
an authority to borrow.^ It has been held that although a 
general agent may not have power to borrow money for his 
principal, yet the authority to borrow in a particular case may 
be shown by a previous authority, either express or implied, 
or by subsequent ratification.^ 

Where an agent is entrusted by the principal with the 
securities in such a way as to lead the lender to the belief that 
he has authority to borrow on those securities, and the lender 
acting on such belief makes an advance, the principal is bound 
by such loan even though the agent was not, in fact, authorised 
to borrow, or, he acted against, or in excess of the principals 
instructions.3 

But a blank acceptance is not itself evidence of authority 
to the party to whom it is given to borrow the amount on the 
credit and in behalf of the acceptor, oven although it is admitted 
on the part of the acceptor that the money to be raised on the 
security of the bill was to be lent to the acceptor and however 
the latter may be liable on the bill at the suit of an honest 
holder, the question on a claim for money lent by him to the 
acceptor will be, whether the money was received by any one as 
authorised agent of the acceptor in that behalf.^ 

A general authority to borrow includes by implication 
authority to give the lender, in the name of the principal, the 
appropriate and ordinary securities.^ The rule, however, is 
subject to certain necessary exceptions and where pledges or 
mortgages of property are involved which require an instrument 
under seal such authority is not implied in the authority to 
borrow, where the latter is not conferred by a power of attorney 
in writing and under seal or registered. But powers of attorney 
to borrow money upon the security of land are usually under 
seal and include the power to mortgage m express terms. In 
such case even where an authority to mortgage is not given in 
express terms it is usually implied.^5 

An agent authorised to borrow is usually bound by such 
limitations as to amount, time, security, I’ate of interest, and 
the like and often as to the person with whom h€ should deal. 

1 Purgn Dem v Finlayson Co,^ 1882, A. W N 39, 

2 Bunnarep Lai v. Mahabeer Smqh, 2 Hay 644 

3. Bricklesby v. Temperance Butldrnq Society, 72 L. T 477; Bvhmpon v Muntgo- 
mer\f Shtre Brewery Co 65 L J Ch, 915; Fry dt Mason v SmelUe tf Taylor, 
81 J. L. K, B. 1003; Hooper v Herts, (1906) 1 Cb 549. 

4 King v. Forbes, 3 F. & F 41, 

6. Hatch V. Cuddinyton, 95 0. S. 48; Belknap, v. Dacis, 19 Me 465. 

6. Mechem, 8. 1028. 
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When hip Efcutkorit^ is so limited and the limitations are not 
j^ecret instructions but known to the ^ lender the principal is 
not bound if the agent acts against or in excess of such limita- 
tlonsA Where, however, an agent has a general authority to 
borrow or though the auth 9 rity is not general, he is not limited 
in these respects or the limitations are not such as the lender 
is bound to know, he would apparently be autliorised to select 
the lender, determine the amount, and agree upon other terms^ 
subject only to the limitations of v/liat is apparently fair and 
reasonable.® 

When an agent borrows money having no authority Liabiitty or 
whatever to borrow, or where having sofne authority, he principal lor 
borrows in excess or in disregard of limitations or conditions 
with knowledge of which the lender is charged, the principal 
cannot be held liable for the contract'^ unless with full know- Huthority. 
ledgo of the facts ho ratifies the act® and the mere receipt of 
the benefit of such loan by the principal does not constitute 
such ratification.^ Where, however, the principal after disco¬ 
very that the money, the benefit of which has been received by 
him, has been borrowed on his account, volmitarily retains the 
money so borrowed or the benefit that arose out of such 
borrowing, this fact will ordinarily be evidence of ratification, 
although the principal might have, at the time of the receipt 
of the money or benefit, no knowledge of this fact.? Where 
money is borrowed on behalf of a principal by an agent, the 
lender believing that tlie agent has authority, though it turns 
out that his act has not been authorised or ratified or adopted 
by the principal, then although the principal cannot he sued at 
law, yet in equity to the extent to which the money borrowed 
has in fact been applied in paying legal debts and obligations 
of the principal, the lender is entitled to stand in the same 
position as if the mone^^ had originally been borrowed by the 
in’incipal.® 

Like land, authority to sell in the case of persoijal property (k) Authoriiy 
or goods means an authority to make a contract of sale binding 
on the principal.® In this case also it must be distijiguished 
from mere authority to find out purchasers or to solicit orders prorx'ity. 
which the principal may accept or reject at his pleasure. 

Authority to sell goods or other personal property need 
not be conferred in any particular manner. It may be oral or, 
written and may be conferred either expressly or may arise by 

1. V. Hunt^ 120 (iali. 4i) (Ainer.); Bryce v. Ma»ney, 35 8. Oar. 127. 

2. Bnnk of Batavia v. New Yorl\ etc.. It, Co., 106 N. Y. 195. 

3. See Mechem, S. 1027; Katiar, p. 259. 

4. Spooner v, Thompson, 48 Vt. 259. 

5. Ghasiram v. Baja Mohun Bikram Sha, B Cal. L. J. 039. 

fi. See Clark v. Chark^ r)0 Mo. App. 632; Humphrey v. Havens, l2 Minn. 29B ; 

Bryant v. Moore, 26 Me. B4; Baldwin v. Burruves, 47 N. Y. 199; Cooley v. 

Perrine, 4l N. J. L. 322; Forman v. Liddlesdah, 1900 App. Cas. 196, 

7. Fitch Commerce v. Steam Mill Co,, 80 Me. 34; Bank of LaJdn v. National Bank 

of Commeree, 57 Kan. 183. , 

8. Per .Romer, L. J. in Bannaiyne, v, Madver (1606) 1 K. B, Reversion Fund 
& Ins. Co,, V. Maison Convay, (1913) 1 K. B. 364. 

9. See Meohem, S. 861 and notea on paj^o 186. 
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implication from the circumstances of a particular case.* Where 
the authority rtsmlts from construction, or is deduced from cir¬ 
cumstances, the circumstances must be such as fairly to warrant 
the inference of an authority l^o sell .2 Thus, where a power 
of attorney merely authorised the agent “to collect all debts, 
compound the same, and do wlaatever was necessary about the 
premises as well as to sign my name in all business transactions,’' 
it was held that it was not sufficient to imply a power to sell 
the goods^ while a power of attorney authorising the agent 
“to attend to any and all descriptions of business in which 1 
may be interested or ooncerned in a real or personal manner, 
and to receive for me any sum or sums of inoiiey whieh may be 
due to mo and give receipt therefor” was held sufficient to imply 
such authority.^ 

It has been held that mere possession of goods by the agent 
does not warrant the implication of an authority to sell, even 
though the agent might bo a dealer in the property of the 
kind, unless the principal has done something further to clothe 
the agent with permanent authority to sell or has conferred 
upon him or permitted him to assnino the apparent indicia of 
ownership.® But possession as apparent owner must be 
distinguished from possession as apjiarent agent^ inasmuch as 
there are many things which might be done by an apparent 
owner but which are not allowed to be done by an apparent 
agent. For instance, an apparent owner can sell property in 
lieu of his own debts, while an apparent agent cannot. 

An apparent authority to sell cannot be inferred in every 
case from similar previous dealings,^ but where the conduct of 
the principal enables the agent to hold out to the purchasers 
that he has such authority, the contract of sale becomes binding 
on him even though he did not confer any such authority and 
even wliere his instructions to the agent were to the contrary.^ 
For instance, where a horse was left with a servant to exhibit it 
with a view to sell, though he had none in fact, it was held that 
a sale by the servant under such circumstances was valid and bind¬ 
ing upon the master.^ Similarly, where a purchaser of hemp lying 
in London wharfs had at the time of purchase allowed it to 
be entered in the wharfinger's books in the name of the 
broker through whom he had purchased it and whose ordinary 
business was to buy and sell hemp, it was held that the broker 
had implied autlioritv to sell it and his sale and receipt of 
money bound the principal.* 

Where an owner of property gives all his indicia of title 
to another person with an intention that he should deal with the 

1 Hoe Mechem, B. 848. 

2. See Katiar, p 216 anti the. autlnintips cJtoO tht'rein 

3 Crtincif^n y^re Tnft. Assn, v Jnneft^ 53 N. L J 180 

4. Iitni<s^ale v. Bohi\ 77 Ga. 981. 

K. Hoe Eaiiar, pp. 216, 217, anti the authorities cited therDin 

6. See Sloan v. Bvotrn^ 130 Am. St. Hop. 1U19 

7. Moody V. ttondon^ Brighton fC Smith Coast By. f’y., B. A S 290, But see albo 
Kemblf V. Atkins 7 Tauut, 260, 

8. J>yer v. Psarson, 3 B. A C. 88 

9. Sfetcari v. Bsamnont^ 4 F. A F 1034. 

10. Picktring v. Busk^ 15 Baal. 39. 



AUTHORITY TO SELL GOODS 


213 


property, the principles of agency apply and any limits which 
he has imposed on such person dealing with the property do 
not atfect the right of an innocent purchaser fifem such person 
without notice of such limits.^ Any such limits, however, 
whether they relate to the subject matter of sale, or time, or 
terms or other elements affecting the transaction which the 
principal may choose to qualify are binding on the agent and 
even upon purchasers who have notice or who can be cliarged 
with notice thereof.^ So where the authority is to sell “upon 
terms to be agreed upon” or “subject to confirmation” and the 
like, the agent cannot make a valid contract otherwise*^ uidess 
the qualification has been waived by the principal, or has been 
concealed from the person who dealt with the agent 


AVhere the authority specifies the subject-matter of sale, 
the amount or quantity thereof, the time for sale, the mode ol 
sale, the price or rate at which it is to be sold, the terms or 
conditions on whicli it is to be sold, the agent has no implied 
power to deviate from it. Where the amount, or quantity is 
specified he has no authority to Whether ho may sell 

loss or a part of it will depend upon a variety of circumstances. 
AVhero the situation is such that the sale of less or part may be 
prejudicially affecting tlie principal, the only reasonable 
inference possible under the circumstances may be that the 
principal meant to sell the entirety. For instance, if an agent 
IS authorised to sell a team, the sale of horses separately or of 
one only may presumably cause a loss to tho principal. In such 
a case it is, therefore, difficult to infer that tho principal meant 
the sale of the horses separately or to sell one only without 
s(‘llirig the other.^ So an agent authorised to sell a horse 
was held not justified in selling half of it.*^ But there may be 
circumstances which may make the sale piecemeal or of part 
only advantageous to the principal or such sale only may be 
possible and proper, as where it fetches more price or without 
lowering the price the subject-matter can be disposed of more 
quickly and so on and so forth, the agent in such case is 
lustified in inferring that he has implied authority to sell piece¬ 
meal or a part only, For instance, an agent who is authorised 
to sell shares of stock might sell in parcels, or might sell a 
part to one person and the rest to another and each sale will 
be valid and binding as within tho authority in tho absence of 
special directions to the contrary.® So in the case of a big 
plot of land to be sold for residential houses. 
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1 See Btminer Wehf^tf}\ (1902) 5 C'h 1<I3 ; HendfvMim rf- C'o, v. 

(1895) 1 Q B 521 ; Richardson y. Cartii rif/hf, 1 0. K 320,' IVallcr v. T)i aft ford 
E. & B. 740, and notes under ‘what arts of agents bind their pnaeipals.' 

2. Bee Mechem, 8. 049 citing Smith <£• Co., y. ColhtM, 61 C. C A. 182. 

3. Johnson R Signal Cn., v. Union Switch ^ Signal Co ^ 51 Fed. 85 ; See Katiar 
p. 218 and the authoritiea cited therein. 

4. Bee Mechem, 8 849, Cmcihou v. hash, 97 Ala. 674. 

5. Bee Eatiar, pp. 218 and 219, and the authorities cited therein Sec also Mechem, 
Sb. 863, 664. and 668. 

6. Bee Mechem. 8, 850 ; Henry t. Buckfiet, 13 Colo. 18 (Anier.) 

7. See JJlsicr County Sav. Inst. v. Fourth Nat. Bank, 54, Hun. <1^0. 

8. Bee Ulster Country Sav. Inst. y. Fourth Nat. Bank, 54, Hun. 030. 
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Similarly, an authority to sell on a particular day specified 
confers no power to sell it on a subsequent or different day.i 
There is no prearuirtption that an authority to sell gfooda in a 
single instance continues for several years afterwards.^ 

An agent authorised to sell goods is presumably empowered 
to sell them in the usual way, and, therefore, cannot without 
special authority, sell them by auction and a purchaser with 
notice at such a sale would, ordinarily, acquire no title.^ For 
the same reason an agent authorised to sell goods at auction 
cannot sell by a private sale,^ and the purchaser with notice 
acquires no title even though full price fixed for the auction 
sale is realised.^ 

When the price is fixed or the terms or conditions of the sale 
are specified by the principal the agent must abide by such speci¬ 
fication <5 But an agent clothed with general power to sell without 
restrictions has implied authority to select the purchaser,'^ 
to fix the price and to agree upon such ordinary incidental 
matters as the time and place of delivery and the other ordinary 
and usual terms of sale.® The i)rice so fixed, however, should 
not be less than the market price, if there is any, and where 
there is no market price it should not be less than the reasonable 
price. 

It has been held that it is generally within the apparent 
scope of agency to sell goods to stipulate that if tlio goods are not 
satisfactory to the purchasers, or it the machinery sold does not 
work satisfactorily, the purchaser may refuse to take delivery 
or may even return such goods or machinery.In some cases 
even a stipulation that if the thing purchased may not bo 
found marketable within a reasonable time prescribed by the 
contract of sale it may be returned, has been held to bo within 
the apparent scope of the authority to select agent.Accord¬ 
ingly it has been held that an agent selling a furnace to be 
shipped in detached parts has implied authority to undertake 
to put them together in the working order in the building 
where it is to be kept.^^ Where it is customary with the 
principal to insure the goods at the request of the 
purchaser, an undertaking by his travelling agent who registers 
orders on his behalf and transmits them to him, that he will 
transmit instructions to the principal to get the goods insured, 
is well within his authority.He has, however, no power 

1. BliFk V 16 Gray (Mass) fiO 

2. Head v Haggofiij 5 111. App 257. 

8. Ti)ule V. Leavitt^ 23 N. H 3G0 

4. The G. H Mongtngue, 4 Blati-h (U B 0 C) 184 Bed Cas, No 5, 377 Daniels \ 
1764 Ailnljle 495 ; Maish v. Jelf^ 3 F. ft F. 234. 

5 Daniel v Adamh^ 1 Ambl. 495 ; Jatjites y Todd^ 3 Wond 83 , Mechem, B53. 

6 See Wolfe y. hm/ster^ 1 Hall (N Y ) 146 ; Steele y Klhnahet ^ 11 8 ft B 86 

7 Ptay V. Seiglev, 48 R Car. 490 

8 Bee Ratiar, p 220 and the authorities cited therein 

9 Bigelow v. WalKei\ 24 Tt. 149. 

10 Defer y Mickley, 35 Hinn. 245; Eanfern Mfg Co. v Bi enk, 32 Tex. Oiv. App. 97. 

11. BahcoeJi v. Defotd^ 14 Ban. 40H. 

12. Co V. Clarke 42 Minn. 33.5 ; 

13. Me Donald v. Peui re, 5 Ga. App. ISO ; Wornleg y. AgreOt 144 Iowa, 676. 
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to make such undertaking- that the purchaser can return all the 
goods, which he cannot sell within a particular season, or that 
the buyer may counter-amend the order at hits pleasure, or that 
the principal should receive and allow for these imperfect 
goods previously purchawsed by the buyer from other parties or 
which he may subsequently purchase from the principal 
himself, or that the buyer can jjay for the goods on resale atiH 
the agent will find buyers for him, or that the principal will 
pay for the fitting up of the place where the goods will be 
resold.^ 

"Where the agent fails to observe the terms or conditions 
on which ho is to sell, ho becomes liable to the principal for any 
loss caused to him by such failure,2 })ut as against tlie bona fide 
purchaser without notic*e of such terms and conditions, the 
contract of sale is binding on the jirincipal.^ A purchaser, 
however who has knowledge, or who can be charged with a know¬ 
ledge of such terms and conditions^ cannot take undue benefit of 
the mistake or negligence of the agent in failing to impose such 
terms and conditions and the contract of sale should be avoided 
by the principal in such caso.^ 

An authority to sell goods or personal property also 
imy)lies power to make, execute, and deliver any necessary and 
usual bill of sale or any necessary and usual notice or memo¬ 
randum in writing which may bo required to give eflPoct to the 
sale or to any other provision of law and the like.^ A warranty 
of title or against incumbrances upon title to the goods are 
ii^ual in cases of sale of goods or personal property, inasmuch 
as the person selling the goods as his own must warrant the 
trutli of his allegation on which he induced the vendee to buy. 
Hence an authority to sell goods or other personal property 
generally implies an authority to give a warranty of title to 
such goods or property*^ and of the etiect that they arc free 
from any charge or incumbrances.’^ Authority to make such 
representations as are generally required to push up the sale 
ot an article is generally implied in the authority to sell.** In 
"'Oliciting the sale of an aitielc the questions would naturally 
come up concerning tlie quality and usefulness of the article. 
The agent is attempting to sell, and therefore, statements made 
hy him concerning the quality of the article and the purpose 
for which it is intended must be within tlie apparrent authority.^ 

1 Bee Katiar, p 221 and the anthoritieb CMted'tlietein. 

2. See moc'heni, B. SCO. 

'T Thid. See nlso Aut/iors, etc. Association v, O'rormon 117 Fi^d. 61 7 
4 Mephein, B. B60. 

Sre Potter v. Sprin^ffietd Milling Vo.^ 75 Misfi. 632. 

Beo S. 14, IiirUaii Sale of Gooda Act, 1930 ; Authors’ Commentary on the 
^Indian Sale of Goods Act,' pages 205 ti> 208 and the authontie* cited therein. 
See also Mechem on Sale of Good.s, S. 13(M) ; Turner v. M 0071 , (1901) 2 Ch. 825; 
Syud Sayef AH v. Syud Mahomed, 7 W. R. 19G ; Hajah Ntlmone ISingd v. Gordon^ 

9 W. R. 371. 

7, Ramdeo v, Cassim, 21 Cal. 173 ; Hughes Halleit v. Indian Mammoth Gold Mines^ 
22 Ch. D. 561. See Remfry on Bair of Goods, B. 597. 

S. Haynor Mfg, Co. v. Davis, 147 N. C. 267 ; Doylesiown Agr. Co. v. Braehett, 84 
Atl. 146. 

9. Ibid. See Mechetn, 8. 090, 
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Except ia the oases where the gpoods to be sold are such as are 
usually sold only by some sort of public advertising, or where 
authority is so general as to vest in the agent full management 
of the business an agent employed merely to sell goods generally 
has no implied authority to advertise,i and it is generally the 
matter, which the principal, if lie chooses to do so, will arrange 
for himself.2 

An authority bo sell goods is presumably an authority to 
sell for cash price and does not imply a sale on credit,^ unless 
such sale is warranted by some valid usage to that effect.* A 
genefal authority to prescribe terms or establish a course of 
dealing may, however, justify a different conclusion.^ 

It has also been held that an authority to sell docs not 
imply an authority to exchange or barber.*5 So an agent 
authorised to sell goods has no implied authority to receive 
pronotos, cheques or other negotiable papers unless it is a 
currency of the country and having received payment in one 
kind of currency lie has no implied authority to exchange.® If 
he does so, ho does so at his own risk and if he receives a 
counterfeit coin, or a false bill, he will himself bear the loss 
Where he is authorised to receive notes in payment of the price 
he cannot accept goods in payment of the notes.^ 

So also an authority to sell does not generally imply an 
authority to pledge or mortgage the goods. A pledge or 
mortgage, therefore, of the goods entrusted for sale, by the 
agent, either on his own account, or on account of the principal 
even is altogether without authority 

It has been held that an agent employed merely to sell 
goods and not invested with the wider authority of a managoi 
of a business or of a general sale agent has ordinarily no 
authority to hind the principal by a promise to pay commission 
to third persons for sales made by them for the principal,i^nor 
can he deliver the goods to third persons for sale, the price to 
be paid when they are sold by them, and bind the principal by 
a promise to pay commission upon such payment. 

It is not within the apparent authority of a sale-agent to 
grant monopoly to the purchaser and to undertake not to sell a 
particular kind of goods to any other person, or for a loss price 

1 Beo Katiar, p 223 and the anthurities cited theioin 

2 Bob Mecheni, S 

3 Bee Eatiar, p 223, and the authorities cited therein 

4 Hee Palhani v Htidet ^ 57 R B. 208 It ha<i been held that in tlie case of a 
factor or biokcr an nsa^o to sell on loasonable credit lias been leeognised so 
generally that it has now obtained the force ol law geneialli anthoiising them 
to sell on leasoiiable cn dit in tho absence of a enstom to the contrary Sec 
Hatiar, p. 223. 

5 Bee Mechem, S 893. 

6. Bee Eatiar, p. 224 and the authorities cited theiein, 

7. See Buchivalier v Cratg^ 55 Mo 71 ; Mall v 7 Wis 253 

8 Kent V. Torsteifi 12 Allen (Mass) 342 

9 J A J'ay Co V. Caueet/^ l3l N C. 350 

10 Bee Katiar, p 224 and the authorities cited therein 

11 Atlee V Fink^ 75 Mo. lOO Bee however Cooper v Coad^ 9l Neb, 840, whete an 
agent sent into a locality in which be w^ae a stranger to sell valuable horses 
was held empowered to engage the assistance of a local dealei 

12. Fr 0 nk v. Inghe^ 41 Ohio St 560 
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except ill, a very rare case where such course is specially 
advautageoua to the principals 

It has also been held that a mere authority to sell ^oods 
g^euerally, comes to an end a^s soon as the goods ate sold or a 
Ijiuding contract of sale is affected^ and the agent, therefore, 
has generally no implied authority to waive performance of the 
terms of the contract^ or to alter or to rescind^ the contract. 
But where the agent ia entrusted wilh the general management 
of a business he has implied aulliority lo do all which the 
principal would do under the circumstances and he can there¬ 
fore waive the performance of the terms of the contract if 
necessary and alter or rescind it as he thinks best.^ 

It is to be remembered that an authority to sell goods or 
other personal property does not imply an authority to buy as 
well, or to compromise or release the principal’s riglits, or to 
pay his debts. An agent authorised to sell property cannot 
appropriate it to his own use, or to pay off his own debts.® So 
a purchaser from an agent cannot set off* a debt duo from such 
agent against the pricje of the goods purchased"^ except where 
the agent is permitted by the principal to appear as the ostensible 
owner of the goods sold.® For the same reason, an agent 
authorised to sell goods or any other personal property cannot 
sell such goods or property to himself either directly or 
indirectly without the permission of the principal, nor can he 
acquir"^!, without such permission, in any way, any right or 
interest in the subiect-matter of sale. If he attempts to do so, 
the principal mav treat such transaction as voidable.® 

It is also to be observed that a mere authority to sell does 
not generally imply an authority to receive Jiotioe, unless sncli 
notice concerns the transaction of sale covered by the anthority 
rind the agent is in sole charge of the business of the 
principal in the locality where the transaction is made, and 
is the only person representing the principal easy of approach 
tij the person who gives the iiotice.l*^ So a notice to a sales-man 
in a store that his principal’s insurance will not bo renewed 
is not sufficient dt while a notice to a travelling sales-man of the 
<JiHsoliition of a firm, which was one of his customers, and from 
whom an order had been received directly and was not yet 
lillejl, has been licld to be sufficient for the reason that the 
iigeuL was the solo representative of the principal in the territory 
whore the firm was working and looked np references of now 
customers and had on previous occasions reported dissolutions 

1 hee Kfitiar, p. 225. 

2, SHlu'eJl V. A}£ut. h. Ii\h. Vu, 72 N. i. 385 ; /fobrn^on v 20 Ind. App. 15(5 

(Amer.) 

d. See Mochem, S. 909. 

4 Hee Katiar, p. 225 and (he anthonties cited theri*iii, 
r>. Ibid, pp 225, 226. 

6- Ibid, p. 226. 

^ Sff>/rnrt v. Cotrles^ 67 Min. 184 ; (rnibel v. Jiugchf', 75 Kan. 20. 

6. Hfthane v. IVifliantff, 7 T. U. 360. J'Ujth v. Krmpion^ 7 O.B, 6ft7; Capwl Jhorntof^^ 

3 C. ft P. 352 ; Pirkt^vinq v. 15 £aat. 38. 

McKenzie v. State^ 8 Ua. App. 124 ; Mzrrill v, ^SV-r, 141 Iowa 368. 

If* JenkifiB v, Renfroic^ 151 N. C. 323 ; Collimt <t Toote v. CreiCH^ 59 8. £. 127. 

11. Oei-man Ins, Ca. v. Goodfriend, 97 8. W. 1098. 
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of partnerfehips.^ So also where goods were sold with a 
warranty under a stipulation that if no complaint is made within 
a certain time the warranty shall be deemed as satisfied, 
but where it was not clear to whom the complaint should be 
made, it was held that a complaint to a local agent of the 
principal who liad assisted in the making of the sale and was 
authorised to collect the price was sufficient/-* 

An agent authorised merely to sell or to solicit orders without 
possession of the goods to be sold, unless he is specially autho¬ 
rised to do 80, or unless there is some established usage to 
this effect, or a previous course of dealings estops the principal 
from denying such authority in the agent.^ But where the 
principal entrusts the agent with the possession of the goods 
to bo sold and authorises him to sell and deliver them, such 
agent has implied authority to receive payment of so much 
of the price as stipulated to be paid at the time of delivery and 
a payment made to such agent at the time of sale and delivery 
or as part of the same transaction is binding on the principal. 
Where, however, the price is to be paid by instalments the agent 
delivering possession can receive only that instalment 
which is to be paid at the time of the delivery and not any other 
instalment which falls due subsequently. These restrictions, 
however, do not apply to an agent whom the principal puts 
in charge of a general sale agency authorising him to sell the 
the goods, fix the terms and conditions of sale, and to receive 
the proceeds thereof.^ A bonafide payment to a person whom 
the principal allows to hold out as OvStensible owner of the 
goods is also l)indiiig on the principal.^ 

To manage means to direct, to control, to conduct, to carry 
on.® The extent of the implied or incidental authority of an 
agent, who has a general authority *^0 manage his principal’s 
business or property depends largely upon the nature of such 
business or property and the degree to which it is placed under 
the agonf'^ control It generally presumed to be co-exteiisive 
with the business to be peifunned, and includes the authority 
to do all those things'w hlc h are necp^ssary and proper to be 
done in carrying out the business in its usual and accustomed 
way, and which the principal could and would usually do in 
like cases if present.® Its exercise, liowever, should be confined 
to the scope of the business and it should he filled up by the 
agent on]> for the piincipars benelit and not for tl e benefit or 
acooiiimodatiun of third persons, (i\cn tl ough indiri ctly such 
exercises may benefit the principal,*’ nor on bi^ own account or 
ior his own benefit. 

1 Jenktn'* v. Jlmfron'^ 151 N C. 823. 

2 Buckeye Sair Co v Rutherford^ 64 8 E. 444. 

5. 8eo Katiar. pp. 228, 229, and tho authontiea cited therein. 

4. Ibid; p 229. 

5 See Katiar, p. 229. 

6. Hechem, B 979 

7. Meohem, 8. 960. 

8. See Katiar, p. 246, and the aathontieB cited therein. 

9. Bullurd V De Groff, 59 Neb. 783. 

10. Clarke v. Kelsey, 41 Neb. 766. ; Me Clenden v. Bradford, 42 La. Ann. 160. 
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Authority to manage does not imply any general authority 
to waive, surrender, or qualify his principars rights, privileges, 
liens, immunities or protective conditions. Management 
generally involves control, preservation, due ordering, and not 
waiver, surrender or destruction. This is true not only of the 
rights and privileges relating to the subject-matter outside the 
ordinary scope of his management but also of those within it 
and an agent authorised to manage and thereby ac‘quire certain 
rights and benefits has no implie<l authority, after such 
requisition, to give them up or relinquish.* 

There may. however, be cases where waiver or surrender of 
certain rights and privileges may bo necossary or incidental to 
the proper management entrusted to him and without which 
the very object of agency wouhl be incapable of accomplishment. 
It is only natural that in such cases law implies an authority to 
waive or relinquish the rights and privileges which the necessity 
of cases requires to )»e so relinquished. For instance, the 
general manager of a timber yard, authorised to sell timber 
with or without seoiirity, for cash or on long or short credit, and 
having general management or oonduci’ of the busiiiess, has 
been held to have implied authority to waive a mechanic’s lien, 
provided for by statute, for timber sold by him especially 
where he diil it in order to secure payment by other means. A 
president of a manufacturing corporation, who has authority 
to make contracts, has implied authority to terminate or release 
contracts mado.- 

It has been held that where an agent is employed generally 
to manage his principal’s store or business, he has usually 
implied authority for the keeping of tlie stock, to make reason¬ 
able and proper purchase of goods upon his principal’s account 
on such terms as to credit and time of payment, as are customary 
in the purchase of such goods in like cases but he has no 
authority to purchase goods of a kind or amount not usually 
kept or bought for such business or store.^ The authority of 
such agent may also be limited by the terms of the grant to the 
sale of only such goods as are supplied by the principal, in 
whi( h case, he has no authority to make any purchase. 

Similarly, an agent authorised to take charge and manage 
his principal’s hotel, has implied authority to buy goods suitable 
and appropriate to the use in the hotel upon his principal’s 
credit but not to bind his principal for the safe keeping and 
return of carriages furnished by a livery stable keeper for use 
ef guests of the hotel.^ 

An agent, employed to manage plantation of farm, has 
implied authority to purchase on his principal’s account thi 

Meohem, 8. 990. 

See Eatiar, pp. 250 and 251, and the aathorilie#» oited thorein. 

Bee Katiar, p. 246 and the American aiithoritios cited therein. 

4. Hackett v. Van A’lrmA-, 105 Mo. App. 384. 

ft. fVtffteau V. Fenwirk^ )l893) 1 Q B. 346 

0. lieeeher v Fewn, 53 Mich. 466. Advertisinf;' iti considered within the ordinary 

duties of the manager of a hotel. 8o he ran hind the principal by a contract 

for advertisirif^. Sec MulJtn v. Sire, 34 N, Y. Misc. 540. 

Brorkivay v. MUllin, 46 N. J. L. 448. , 
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necessary supplies of plants, seeds, manure, tools, etc., which are 
used in such plantation or farming,^ but he cannot pledge his 
principal’s credit tor supplies made to the ‘hands’ engaged upon 
such plantation^ But where it is customary in the business 
for the employer to board the workmen employed, such an 
agent may lawfully contract in his principal’s name, for the 
board of the men employed by him but the authority is limited 
to necessary provisions^ and only to the business wdiere such 
custom exists *> 

A Goma^hia ha^s a general authority to manage his em- 
ployer’s business, not as a mere agent, but with power to do,all 
acts necessary tor carrying it on, and to authorise brokers to 
make contracts but a special power is required to empower 
the mercantile agents to draw or endorse hills or notes which 
may be conferred expressly or may be implied from the circum¬ 
stances of a particular ca&e7 Where, however, a person who 
was formerly a Oomashta drew a Hooiidi with the words and 
heads of the instrument \Hiri Nishanve Doongrenee Dass Gangajal 
etc it was held that these words alone were not siitficient hy 
usa^e to indicate that he was authorised to act for the firm ot 
Doongreaep Dass Gangajal to bind them hy that 

A genei"al manager put in complete charge of a business 
in which servants and the like are ordinarily employed, has an 
implied authority, within the range of what is reasonable and 
proper, to employ the necessary help and for that purpose to 
make contracts of a usual and reasonable nature, as for example, 
the hiring of an employer for a year or for a season or the 
assumption of the risk of the employee’s competency to fill the 
position; but he cannot make contracts of an unusual or extra¬ 
ordinary nature as, for example, to give an employee as part of 
his compensation, an interest in tJie pnncipal’s buaineaa or in 
its profits.® 

Where a husband is given by his wife the general manage¬ 
ment of her business, property or estate, oi rcfciimes such 
management wdh her knowledg(‘ and acquiescence, contracts 
which he makes for labour or vsiipplies needed theiefor in the 
ordinary cuiirso of events, or for impro\oin( nts, hinldings, and 
the like added with her knowdtdgc of aju arent appiovfd, will be 
binding upon her but as already pointed out, the hu'^band has 
no authority simply by virtue of his relationship as husband 
Even as agent of hi'^ wife he cannot chaige hei for goods and 
supplies winch it is his duty as hetid of the family to fuinish on 
his own ai’fount. nor his authoiity such extends to the 
supplies and labouj for his own busmen ^ or estate. The law is 

1 JtffoitiH V A^boni, 151 Mass tt4 , Veyet v Haidmn, 52 Mias. 263 

2 Curie V Burnham, 31 Ark 2l2 

Hitriei/ V. KitrfieJf^ 20 N J L S05 See alsi) Cannon v Hmry, 78 WiB 167. 

4 ]Iea?d v Bendy 89 Cali. 632 

5. LoutH etr liy Co V, Bennett^ 53 Ark. 208 

(), Jardim Sltnntt df- Co \ Nathooram, Bourke,. A. 0 C. 48 

7 Bestonjef Sonn uanjee v Oool Mohd Snhihf 7 Mad H. C. 309 

B Shadi Ram t. Arja Raj, ISP K. 1871 

9. See Ratiar, p. 249 and the authorities cited therein 



authority to manage 


221 


the same as regards the wife acting' as a manager of the 
household.^ 

A station master or a booking or goods clerk of a railroad 
concern has an implied authority to bind the principal by 
Slating what is the rate of transportation of goods or to contract 
to furnish a oert-ain number of vehicles for their conveyance 
on a certain day or to undertake in response to a telegram to 
reserve accommodation for a* prospective passenger but their 
power, in the absence of express authority to the contrary, is 
limited to the Htf's of their principal and not beyond them. 2 

A manager has generally no authority to borrow^ or to ManoKer, 
make negotiable instruments fur a loan^ or to pledge or mortgage 
the property of his principal.^ It has been held that it is not 
carrying on the business of the company to pledge or mortgage 
the machinery and thereby suspend its operations or place 
them at the will and pleasure of a mortgagee.® Wliere, however, 
tlie transaction of business absolutely requires the exercise of 
the power to borrow money in order to carry it on, then that 
power is impliedly conferred as an incident of the employment.'^ 

It is to be noted that the act of borrowing must be practically 
imlisponsible to the execution of the duties really delegated 
in order to justify its reference from the original employment 
and the mere fact that it was more advantageous or convenient 
or effective in the traiiaa:tion of the business, is not sufficient 
to warrant such inference.® Where a manager is authorised 
to borrow he may generally also do all those incidental acts 
which generally attend Ksuch borrowing, e, g. to make negotiable 
instruments therefor^ or to pledge goods or mortgage property 
as security for such loan.^^‘ 

It has been held that the authority of the manager of an MnuHRer 
estate generally extends to the doing of all those acts which are 
necessary and are usually done for the good management of 
the estate affairs, such as the letting ofthe land for ordinary 
terras, collecting rents, making enhancement of rent, rejecting 
tenants to prevejit them from acquiring a permanent right or 
in default of rent or on account of their being undesirable, serv¬ 
ing notice to quit, causing distraint for arrears of rent, paying 
revenue and other ordinary dues on land, paying to (Tovernment 
or to a superior proprietor. 

A power to a. land agent to ‘'manage and superintend 
estates” anthoriM*.s him on behalf of his principal, to enter into 

1 Kiitinr, p. 248. 

2. Kaliar, p. 251. 

3. , S^G Meoh^'in, R 1001. Soo alf.o Jarohs v. Morrifi, (1901) 1 (yh. 2^1 arOritiprl in 

(1902) 1 Ch HJO; Jfaiyer v. Gotfufif, L. R. .5 Q. B. 422; Htiwtayne Bourne^ 

7 M. & W. 695 ; 

4. Bee Hatwr, p 2.52 and the anthontiea cited thorein. See al^o Meohem. 8. 998. 

6. See Meohem, 8 1004. 

0. J}^ffpn1rh Line v. Bellamay Mfg* Co. 12 N. H. 205. 

7. Bickford v, Manler, 107 N. Y. 490. See alho Brayanf v. BanquB dn Psupfe, 

1893 App. Cas. 170. 

8. Bickford v, Manler, supra. 

9. GUdden Varnish Co., v. Intestate Banic, 89 F®h. 912; Vtewellen v. Miitenthal 
38 fi. W. 234. 

10. Hatch ▼. Ciiddingion, 95 U. 8. 48. 
in See Katiar, p. 254. 



222 


THE LAW OE AMNCT 


Eitate 

Agents 


An agreement for the usual and customary leases, according: to 
the nature and locality of the property,^ When he holds a duly 
executed power of attorney an agreement to lease as well as a 
le^e executed in pursuance thereof both are binding on the 
priiioipal.2 He is \iouiid to let the land to the best advantage ; 
but where he has acted fairly and honestly, the mere fact of 
his undervaluing the land will not alFect a transaction otherwise 
bona fde^ Authority to let land need not be conferred by a 
power of attorney but may also be inferred from the letters and 
acts of the principal.^ 

Estate agents as such have no general authority to enter 
into contracts for their employers. Their business is only to find 
offers and submit them to their employer^, for acceptance.^ 
Thus, if any authority to enter into contracts is alleged in any 
case, it must be proved and cannot be inferred from the relations 
existing between the parties.® 

A gomashta employed merely to collect rents is not autho¬ 
rised to distrain unless he has been expressly authorised by a 
power of attorney. Therefore if a gomnshia, without such ex¬ 
press autliority distrain for rout due, or pretend to be due, to his 
principal, the latter is not bound by his act«, unless he ratifies 
them, as, for example, by receiving the proceeds of the distress, 
knowing, that they had been obtained by distress^ Such 
authority, may, however, be conferred either verbally or in 
writing,® So to entitle a gomashta or Tcarinda of a zamindar to 
sue no power of attorney or any other formal document confer- 
fering special power is necessary it being sufficient to prove 
that he fills that character ® But all suits should be brought 
in the name of the principal and not by the agents in their own 
names.A newly appointed gomashta can sue for arrears of 
rent accrued during the term of his predecessor.n 

It has been held that when a person takes advantage of 
the management of his affairs by another, ho must fulfil the 
engagements which that other has contracted in his name, 
provided such engagements bo within the proper limits of the 
manager’s autliority, and be for the benefit of the estate.Where, 
however, the ongagemetit contracted by a manager is not for 
the benefit of the estate and not within the proper limits of his 

1. Pears v Sneyd, 17 fli’Jiv l.'iSl. 

2 Ilanwlton v Clanrtcade^ 1 E R GUH 

3 Dyas v O uise, 2 J & L. 4R0 

4 Soe Eatiar, p 253. 

5. Thuman v S)7 L T 23y ; Colhn v 21 fleav. 640; Ihuqa Chnndra 

V. liajendrn Nat (ttn Sinha, 1923 Cal 57 

R. Jbid, See also Jitdffirny v. 27 L. J Ch 46. cited at p 196, and notea 

at pagob 194 to 197 

7 Bam joy Mondul v. KaUymohiin Boy, Maiali 28i , Kaf/y Mohiin v Ramjoy, 
2 Hay. 289. 

8. Ruffhoit Nandan v Ram Chander, 10 W. It 39 (F B.). Madhoo Soondan Sinqh 
V. H'tihntn Moran rC Co, 11 W. B 43 ; Ooptnath v Umakant, 24 Cal. 169 

9. Madho Smyh v. Ganues/ieelal, 2 Agra. 275 

10. Manohar Dans v Ktshan Dayal, 3 N W. P 68 , Ladlee Per'thad, v. Ganga 
Fershad 4 N W P, 59 and other authontiea cited at p 254 of Katiar's Law of 
Agency. 

11 Madhoo Soodan v. Wtlliam Moran, 11 W B. 43. 

12 Koora v. Rohtnson, 2 Agra H. C. Mmc 2 
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authority it is not binding on the principal. Such onerous 
engagements as the borrowing of money on the security of the 
estate, making transfers of estate, except of such interest as are 
ordinarily done in the course of management for the good 
management of the estate, making wasteful grants, letting out 
land on extraordinary terms prejudicially affecting the estate, 
etc., are not within the ordinary scope of a manager's authority, 
unless expressly conferred, and in the absence of express 
authority to that effect, they do not bind the priiioipal.i A 
transfer by a manager of an estate is, however, not Void ab initio 
and becomes binding on the principal if ho ratifies it subse¬ 
quently.^ 

A general agent charged with the exclusive management 
of a real estate loan business which involved the examination 
of titles and the foreclosure of mortgages has implied authority 
to direcct the employment of a lawyer whenever the interest of 
Ills principal demands such professional assistance.^ Thus, a 
general manager of a mining concern has implied authority to 
buy and sell personal property for use about the premises,^ 
but he cannot bind the principal for the debts of a third person.^ 
Similarly, an agent authorised to operate a shingle mill, to 
contract for shingle bolts, negotiate for a right of way 
and purchase timber, has no implied authority to bind his princi¬ 
pal by a contract for the building of a logging road.® A conduc¬ 
tor of a railroad train, as general manager thereof, has implied 
authority to hire a temporary brakeman if necessary in place 
of one who suddenly falls ill upon the way but he has no 
implied authority to hire or to bind his principal to hire 
labourers for construction work upon remote part of the road.® 

SBction 2B of the Negotiable Instruments Act, 1881, lays 
down: ‘'Every person capable of contracting, according to the law 
to which he is ‘“.ubject, may bind himself and be bound by the 
making, drawing, acceptance, indorsement, delivery and nego¬ 
tiation of a promissory note, bill of exchange or cheque. A 
minor mny draw, indorse, deliver and negotiate such instrument 
so as to hiiul all parties except himself. Nothing herein 
contained shall deemed to empower a corporation to make, 
indorse or accept ^neh instruments except in oases in which, 
imdor the law for the time being in force, they are so em¬ 
powered.” Section 21 of the same further prescribes that “every 
person capable of binding himself or of being hound as mention¬ 
ed in section 26, may so bind himself or he bound by a duly 

1. Set- Turner v. Ifutchmson, 2 F. & F. l85 ; Durtj^a Chunder v. fifrjenflru Nftrain, 
1923 Oal 57 ; Mohammad Hanif Isri Pratad, 19 A. L J. R. 027 ; Exchange 
lianh V. Tlivouer, 118 (la 433 ; Crooke v. Wilson, 4 L. T. 98. 

2 Mohammad Huntf v. IsH l^xasad, 19 A. L. J, B. 827. 

3 Davis V. Mathews, 8 8. D. 300. 

4. Scudder v. Anderson, 64 Mich. l32. 

5. Kupfm V. Edwards 52 Midi. 4ll ; New York Iron Mine V. Negaunee Bank, 39 
Mich, 644. 

6. (Gregory v. Loose, 19 Wash. 699. 

7. Georgia Par Hy. Co. v. Prohost, 85 Ala. 203j Newport News etc. By. Co. v. 
Carrot, 31 8. W. 132; bnt not where there was no emergency or uanal ciroams- 
tances, 8 t. Louis etc., By Co. v. Jones, 96 Ark. 658. 

8. Olson V. Great Northern By. Co., 81 Minn. 403. 
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autborised agent acting in his name and that a general autho¬ 
rity to transact business and to receive and discharge debts 
does not confer upon an agent the power of accepting or indors¬ 
ing bills of exchange so as to bind his principal also that an 
authority to draw bills of exchange does not of itself import 
an authority to indorse/’ 

Except in cases where the appointment is required by law 
to be in writing, no particular form of appointment is necessary 
to enable an agent to draw, indorse or accept; bills or notes, 
HO as to charge the principal ; he may be specially appointed 
for the purpose or may derive his power from some general or 
implied authority. In the case of an express authority to an 
agent, if it is in writing, it cannot be disputed by proof of 
contrary verbal instructions, for it proves itself when produced. 
Moreover, such authority will bo strictly construed,! and very 
clear words will be required to empower an agent to indorse, 
accept or draw or make a negotiable instrument. Thus, where 
a principal executed a power of attorney in favour of an agent 
for carrying on litigation in courts, and the power of attorney 
concluded with the words ‘‘the executant shall accept and agree 
to all the acts and deeds of the agent as done by himself,” it 
was held that the power conferred no authority on the agent 
to execute a, note on behalf of the principal.2 The authority given 
must also be strictly followed for, if the act of the agent is not 
within the scope of his authority, the holder of such an instru¬ 
ment cannot sue the principal upon the bill or note and the 
fact of the bill or note being drawn, accepted or indorsed as 
agent for an oilier is itself notice to him that the agent has a 
limited authority.3 

Though the agent may in some cases bej allowed to sign the 
principal’s name, the usual form of signature is 'per prociivutiot^^ 
‘p. p.’ 'per pro,' though the delegated authority nitiy be indicated 
by other words, such us “on behalf of,” Where the signature 
to the doouTuent is made “per pro” or “on behalf of,” the party 
taking such instrument is fixed with notice of the contents of 
the powers Similarly, an indorsement *per pro' puts the 
indorsee on inquiry as to authority.^ Whore A, a manager in 
the service of the plaintiffs who were insurance brokers gave 
to the defendant cheques drawn 'per pro\ tlie plaintiffs in 
payment of his (A\s) racing debts, it was held that the plaintiffs 
were entitled to recover from the defendant the amount of the 
cheques received by him inasmuch as he must be taken to have 
had notice that the cheques were signed for purposes outside 
the plaintiff’s business and that A had only power lo draw 
cheques confined to that business and also as there was no 
evidence that the plaintiffs had held out A as having authority, 

1. Brynni v. Bttngue Du Peuple^ (1893) A. C. 170 ; Jarobs v. Morr'is^ (1902), 1 Dh. 

810 ; Hnmhro v. Butnard, (1904), 2 K Jl 10 ; fJhaKiram v. Baja 0 ('‘ttl. 

L. J. 639 ; Jumna J>a8 v. JSekfordy 9 (VI. 1 ; Brishnan v. Ba/uan, 39 Mad, 918. 

2. Nam Het Oir v. Bantrari Dal (193H) Lah 41 

3. Venn v, Ifarrison, (1790) 3 T. li. 7S7 ; Bmith v Broy^er, (1907), 2 K. H. 735 ; 

Reid V. Biyby A Co., (1894), 2 Q. B 40 

4. Sanka fTrishnamurthi ▼. Bank of Btit tua, 35 Mad. 692 ; Hiaffg v. Kltioit, (1862) 

12 C. B. (N. 8) 373. 

5. Billiit of Exchange Act, 8. 25. 
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to draw the cheques in. question.^ In Morison v. London County 
and Westminister Bank Ltd one Morison had authorised his 
ajrent to draw cheques on his behalf. The agfeut drew several 
cheques per jjro., and paid them into his own private aoconut 
at another bank. It was held that the agent’s bankors were 
negliifent in not making inquiries as to tlio agent’s authority to 
receive the cheque but it was held on the facts found in the case 
that the plaintiff had ratified the transactions of his agent and 
ao could not sucsceed. Of course, if an agent had oxooodcMl his 
authority^ the principal may refuse to pay and it was held that 
section 25 of the Bills of Exchange Act does not apply to the 
proceeds of the bill paid or discharged or confer a right to 
recover the money once it has been paid and the transaction 
completed ; the cause of action is said to be indeptMideut of the 
section.^ 

Special agent must, however, be distinguished from a 
general agents Where the agency is specially given, the agent 
h circumscribed by the limits of actual authority but if the 
agent be appointed as such generally, the principal is bound 
by all acts done by liim in the course of the employment, 
provided they are within the scope of general authority, though 
they should be in violation of the private orders of the 
principal.® 

Express powers-of-attorney, though containing general 
words or authority, are to be construed with reference to any 
paiticular object or act specified therein.’'^ Even a ratification 
clause in the power whereby the principal agrees to confirm and 
ratify whatever the attorney should do by virtue of the power 
eaunot enlarge the powers of agent.® So, a power of attorney to 
pay, discharge and satisfy debts due from the testator, does not 
authorise acceptance of bills nor does a power to demand and 
receive money and use all means for the recovery thereof (and 
to do all other business) confer a power to indorse a bill for 
the princitjal.i^ An agent appointed to carry on litigation in 
civil, criminal and revenue courts cannot bind his principal by 
a note executed by him as agent, for the business is not one 
involving the executing, accepting or indorsing bills or 
executing notes.n Again, an authority to indorsefor the 
purpose of paying the bill into a bank does not enable the 

1 Mort’isnn v. Kfmp, (1912), 29 T. L. B. 70. 

2 (1914) S li. B. 856, appoai from (19l3) W. N. 84 ; see also Ci-umpfin v. London 

Joint Stoch Bank Ltd., (1913) l09 L. T, 856 (caseb of collection by banker on 
bt'hall of customers) ; B^rkitt v. BarnfU (1929) A- C. 176 ; v Nunhur^ 

nholmo (1929) 45 T. L. B, 629. 

^ Mort^on^s Taa# supra. 

4 Vrnkatrarnana v. Xarasinga, 38 Mad. 134. 

?>. Fenn v. HarHsonj (1790) 8 T. ft, 757 ; AW tndin Co., v. Jfrnslep, (1794) 1 
Eap. 111. 

6 Smafhurst v. Tayfor, (1844) 12 M. A W. 545. 

7. Fearn v. Ftlicia, (1844) 7 M. & Gr 5l3 ; Jacobs v. Morris, (l90l), 1 Ch 261 ; 
(1902) 1 Ch. 816. 

8. Midland Bank v. Beckiti, (1988) A. C. 1 ; Ram Het Qir v. Bamvari Lai, (1938), 
Lah. 4l. 

9. Sawtme Fzekiel v. Addi Rajat 2 Id. H. 0. &. 177, 170. 

10. Hay V. Goldsmid, (1806) mentioned in 1 Tadnt at 349. 

11. Ram Het Gir v. BanwaH Lai, (1938) Xiah. 41. 
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agent to negotiate the bill.^ In like manner, a power-of-attorney 
giving full powers as to management of real property, and in 
conclusion auwhorising the agent to do all lawful acts of what¬ 
soever nature and kind, does not authorise the agent to indorse 
bills of exchange in the name of his principal.2 Even a 
power-of-attorney in ample terms authorising the person to act 
as a mercantile agent does no empower him to draw or indorse 
bills and notes.^ So also, general powers given to a manager 
of a ‘mine’ do not justify his accepting bills of exchange nor 
can a manager of a silk factory execute bills or notes for the 
purpose of the company under a power-of-attorney which does 
specially authorise him to do so.^ But, where the payee of 
certain notes gave a power-of-attorney to an agent to sell, 
indorse and assign, the authority of the agent was upheld, 
though he indorsed the notes by way of security for a loan made 
to hini.^ 

Mala fidea of the agent does not affect the title of a holder 
in due course,'^ as such mala fides “relate to (lie purpose of 
execution, and not to the power itself. The fact that the agent 
abuses his authority or betrays his trust® or acts in excess of his 
authority^ cannot affect bona fide holders for value of bills 
indorsed by him, apparently in accordance with the authority. 
Though the indorsee’s title must depend upon the authority of 
the indorser, it cannot be made to depend upon the purposes for 
which the indorser performs his act under the power.”^^^ The 
rule is different if the person took the instrument with notice 
of the agent’s mala fides.^^ A solicitor empowered to draw 
cheques on his client’s account and io apply the money to the 
purposes of the client, is not authorised to draw cheques as 
agent of the client for his own benefit, that is, to reduce his 
own overdraft with the bank; and the baiik'^dio collected these 
cheques and had the benefit of them was not allowed to retain 
it, as the form of the cheques itself was notice to the bank who 
must be therefore treated to have acted negligently in not 
making inquiries as to the extent of the solicitor’s authority. 

The authority to bind the principal by drawing, accepting 
or indorsing negotiable instruments is so important that the 
law does not allow it to be lightly inferred. “It is perfectly 
understood,” says Hiscock J., “as a matter of ordinary business, 

1. Gompeiiz V- Cooky (1903) 20 T. L. B. 106. 

2. Eadfiile \,La Nnuzf, (1S35) 1 Y. & Cal. 394; Davidnofiv Stanff^y (l84l) 2 M.& Or. 
721 ; Satt/a Prtt/n Ghoshat v. Gobifidmohun, 14 C. W. N. 414. 

3. Fealonjfe v. Gul Mohemmad, 7 M. H. C. B. 369. 

4. Hautapne \.Buiitnt>y (1841) 7 M. & W. 595, 599 ; Ihrktnson v. Valpy, (1829) 
10 B. & C. 128, 137. 

5. Eet\qfuson v. Um Chandy 33 Cal. 343, 347. 

6. Bank of Bengal v. Maf‘leod, 5 M. 1 A. 1 ; Bank of Bengal V. Vognuy 5 M. I. A. 
27 ; Bonk of Brngal v. Ramanaihany 43 Cal. 527 (P. C.) 

7. Of. Jonmenfoy v. Watsony (1884) 9 A. C. 561. 

8. Bryant v. La Banque, (1893) A. 0. 170 ; Slinyshy v. iHsiHet Bank Ltd,y (1932) 

1 k. B. 544. 

9. Broeklcftby v. Tempe^’anee Buildiny Society (1895) A. C. 178. 

10. Per Lord Brougham in Bank of Bengal v. Fayan^ 5 M. I. A, 27, 4o ; London 
Joint Stock Bank y. SimmonOy (1892) A. C. 20l. 

11. Muttyhll Seal v. Lnuncelot. 5 M. I. A. 32^ 

12. mmand Bank v Reekitty (1933) A. C. 1. 
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observation and exp^.rience, that almost the last authority 
which a man confers upon his agent is the right to bind him by 
signing or endorsing his name upon negotiable paper. Very 
naturally men are reluctant to confer uoon othei's an authority 
which if misused may be so injurious as this. 1 think the Courts 
have respected and followed the general course and conduct of 
business men n dealing with this subject, for they have always 
bpen slow to infer a power to perform such acts iinlesw it was 
clearly given or fairly to be implied.’^i Auihoriry to bind the 
principal as a party to a negotiable in^trumBiit is authority to 
bind him separately and not as co-partner with another. 
htrict is the construction of the authority given to agents, that 
the authority to draw a dill is not of itself an authority to 
indorse^ or to accept oneA Authority to indorse do«s 
not imply authority to accept a bill. The authority of 
an agent to receive payment by getting the acceptance of the 
debtor to a bill drawn in blank, does not carry with it an 
authority to him to draw the bill payable to his own order.* 
Authority to draw, indorse, or accept and negotiate on behalf 
of a company does not empower the agent to draw on the 
Coinpany with a view that the proceeds of such drawing may 
b» plaoai io his general account, so that from such account 
general advances may be made by the company; for if the agent 
failed, the company stands to lose the benefit of the bill;® nor 
does such authority authorise him to draw promissory notes in 
favour of his own firm^ or for the accommodation of another;^ 
though such a power may be inferred from a power to sign 
promissory notes jointly with others.^ 

The authority to an agent may be inferred from the cir¬ 
cumstances of the case, but evidence of such implied autliority 
must be extremely clear. There is no room for such implication 
ill favour of a person cognisant of the exyiress powers.^ Tf a 
principal stands by and tacitly concurs in the act of the agent 
signing his name, he is bound, just as if he liad autliurised the 
agent to do so.Again, authority may be implied from the 
course of business or employment or from repeated recognition by 
principal of the agent’s authority. So, where a person had 
upon former occasions paid several bills accepted in his name 
by a third party, it was held to be evidence of authority to that, 
party so as to render the person liable on a bill aocopted by such 
person without authoritv.^* This was held to be so, in spite of 

1. Per HiBC’ORk, J, in iWTorW* v. hofferhfyth^ 8l N. IT. App, Div. 512. 

Cf. Lewis V. Reilly^ (1841) 1 Q. B. 349. 

Hohinson v. Yarrow^ (l8l7l 7 Taunt 455 ; Murray v. KaH Indin Cw., 11821) 5 B. 
and Aid. 204 ; Attwood v. Munnings^ (1827) 7 B. and C. 278 ; Ct. Pn^ieott v, 
iVmn, (1832) 9 Bing. 12. 

4 ffogarth y. Wherley, (1875), L. R. 10 C, P. 630. 

5. The Oriental Bank Corpn. Ltd.^ v. TMr Baree Tea Co., Cn, Lid., 9 Cal. 880. 

0 Sanka Kriahnaniurthi v. The Bank of Burmah, 35 Mad. 692. 

7. Imperial Bank of India v. Veerappa, 67 M. L. J. 573. 

Bank of Rangoon t. Somaanndram, 26 I. 0. 253. 

9. Pestonjee v. Goal Mahomed, 7. M. H. C. B. 369. 

10- Barlow v. Hifthop, (I80l) 1 East 432; Lord v. Hall, (1949) 8 C. B, 627. 

11. Barber v. Qingell, (1800), 3 Esp. 60; PratcoH v. FHnn, (1832) 9 Bing. 19; 
Beal y. Erving, (1793) 1 Esp. 61; but see Prema Vai Hema Tai v. T. H. Brown, 
10 B. H. C. R 319; aes also Hogarth v. Wherley, (1875) 10 C. P. 630; Morris y, 
Behell, (1869) L.B. 5 O.F. 47; Bank of Bengal y, Kanmathan, 43 Oal. 527 IP.G.). 
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a private remonstrance by the principal to the agent.^ In the 
same way would an admission by the defendant of liability on 
another bill accepted by h third party having general authority 
be evidence that another bill also was accepted under authority .2 
But in order to raise this presumption of the agent’s authority 
by reason of his having similarly indorsed or drawn on former 
occasions, it must be distinctly shown that the principal knew 
or had the means of knowing that tact;3 it must further appear 
that the paity taking the bill or note took it on the faith of 
those prior transactions.^ Such authority is not, however, to be 
implied from a mere general authority to transact business, and 
to receive and discharge debts. In this respect, it is an excep¬ 
tion to the general rule that an agent having authority to carry 
on business has authority to do every lawful thing necessary 
for the purpose.^ 

It is to be noted that the second paragraph of section 27 
pf the Negotiable Instruments Act, IHBl, speaks only of accep¬ 
ting or indorsing bills of exchange. The non-mention of 
making a note or drawing a bill is immaterial, as the maker’s 
liability is analogous to that of an acceptor and that of the 
drawer’s, much the same as an indorser’s liability.^ 

Parties dealing with an agent assnmingto be authorised to 
draw, accept or indorse iiogotiBbl© paper, must see that hi<^ 
authority is adequate, and both they and the agent must keep 
strictly within the limits of agent’s authority.'7 So authority 
to draw and discount a not© for a given purpose implies no 
authority to draw and discount one for another, and dift'erent 
purpose.® Authority to bind the principal for a particular sum 
does not authorise the agent to bind him for a greater suni.^ 
A power of attorney ‘'to draw, sign and iuilorae notes, cheques 
pr bills of exchange in the course of the piiucipars business 
and with on© particular bank” does not authorise the agent to 
execute notes to a totally dilfbrent hank for money borrowed 
to be used in his own business.Authority to do all things at a 
particular bank which the principal himself could do if present, 
or to draw cheques and notes payable at any bank where the 
principal has an account, does nut authorise the agent to draw 
in the former case from another bank at which the principal 
has an account,and m the latter oase to make a note payable 
at a bank where the principal has no account .^2 

1 . EfJmtindJt V (18G5) Tj B. 1 Q B. 97. 

2 ]>euenyn v Wtnrkuofih^ (1845) 13 M ft W. 721. 

3. Davithon v (1641) 2 M ft Or 721. 

4 Cafth V Taiflor^ (1H30) 8 L J. (O 8.) K. B 262. 

5. MurtatfY. Ka»f Intiia Co, (1821), 5 B. ft Aid. 204; v Snaiih^ (18()8) 

1 Taunt 347, Esdatlf v ha (1835) 1 Y & Oal. 3ftB. 

6. See Bhashyam and Adig;a’» Negotiable InetruinentB Art, Stli Edn., pp. 134 
to 139. 

7. Mechem. S. 77. 

8. Callender v. Golsan, 27 La Ann, 311; Ni^gn v. Palmer^ 8 N Y. 399. 

9. BlacJernuU V. Keieham^ 62 Ind. 164; Kn\g v, 77 (3-a, 285; Vntty v. CarsweU, 

2 Johns (N. Y.) 48. 

10. CiUK§na^ Savin^et VnnJe v Ifari, 82 Eft Ann. 22. 

11. StmM v. Untied States lYust Co., 108 N. Y. 372, 

12. Craighead ▼. Pn*t«r«on, 28 Am. Bop. 150. 
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Authority to draw on the principars funds does not em¬ 
power the agent to draw on the principal’s credit.i Similarly, 
authority to draw cheques on a bank for property purchased by 
the agent does not imply authority to borrow money, nor an 
authority to execute a note authorises the ag<.*nt to renew it. 

An authority to make a note for a given time does nut authorise 
the making of a note for a different time unless it is shown 
that the time limit was not of the essence of the authority or the 
i^ariation was insignificant. Ho also authority to issue bonds 
Joefl not justify the issuing of notes ; nor does an authority to 
indorse empower the agent to accept a bill or make a joint and 
several note.^ 

Authority to draw bills paj^able on time or at sight does 
not imply authority to draw post-dated bills.!^ Authority to 
execute a note does not of iUelf imply an authority to receive 
a demand of payment o]‘ to pay it,^ or receive noticjo of dis¬ 
honour. Authority to make a particular draft on the principal 
payable to the order of the court does not empower the agent 
to make it payable to the bearer.^ 

A principal who delivers to his agent negotiable paper Authonty 
executed in blank to be filled up by the agent according to to fill up 
certain instructions is liable to those who take it in good faith 
for value and without notice if the agent fills up the blanks and nmtramMit, 
negotiates it to them in violation of his instructions.'^ If, 
liowever, such third persons do not take the paper for value 
(‘r have notice of the instructions they are not protected.*^ 

Whether mere knowledge that the paper was delivered to the 
agent in blank is enough to put third persons on guard and to 
inquire as to the instructions is a question upon which opinions 
have differed but the better opinion seem to be for the negative.® 

So a party givirig another his blank acceptance autliorises him 
to fill it up with any sum covered by the stamp and negotiate 
i1 and is liable thereupon in the hands of a hona fide holder, 
notwithstanding any limitation of authority in point of time or 
otlierwise as between himself and the party to whom he delivers 
it.i** But giving a blank acceptance is only prima facie evidence 
of an ant liority to the person to whom it is given to fill up the bill 
lor tlio amount to which the stamp extends and where the holder 
ot such bill takes it with notice of a circumstance rousijig 
’=?uspicion he is in no better position than a drawer or indorser 
without value.ii A mere mention of the sum for which the 
instrument is given in blank on the margin of it and not in the 
body which is fraudulently altered by the agent into the sum 

1 V. First Naf. HatiA*, 4 Oulo. 481. 

2 So© Entiar, p. 270, and the anthontios Pitod therein. 

N^ew Yo 7 ‘k' Fron Muk’s v. Citizens' Rank, 44 Mioh. 344; Forsaer v. Marreih, 

L. B. 2 Exuh 163. 

4. Luninff t. Wise, 64 Cal. 410. 

5. Bank of Mohife v. King, 9 Ala. 279. 

6. Commercial Assurance Co., v. Hector, 65 Ark. 630. 

7. Bee Katiar, p. 271 and the Amerioan anthontiee cited therein. 

8. Davidson v. Laniev, 182 Ed, 377; Johnson v, Blasdale, 40 Am. Dec. 85, 

9. See Eatiar, p. 271. 

10. Montague v. Perkins, 21 L. J. 0. P, 197. 

11. Hatch V. Searles, 14 L. J. Ch. 22; Lloyds Bank ▼, Cooke, 90 L. T. 715. 
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which he enters in the instrument is not a notice to subsequent 
hona fide holders to protect the principal from liability.! So 
also lapse of time in such cases is only evidence of a limitation 
of authoiity as between the blank acceptor and the party to 
whom he delhers it and does not disprove the authority to 
neg-otiate the bill after lapse of unreasonable time, if, upon the 
face of the bill, no such lapse of time appears.2 Where blank 
promissory notes are delivered to a person by a person going 
to a distant country with instructions to be filled up and used 
when the latter advises the former to do so and the former 
without being so advised fills up the blank and negotiates some 
of them to persons who take them in good faith for valuable 
consideration and misappropriates the money the question arises 
as to which of the two innocent persons must bear the loss. 
A distinction seems to have been drawn between a mere custo¬ 
dian ot the blank paper and an agent authv^rised ab initio to 
negotiate such paper, and it has been held that the person 
delivering the blank paper is liable only in the latter case and 
not in the former.^ 

An authority appointed to act generally for the principal 
cannot refer to arbitration unless authorised by his power of 
attorney to do so.^ In the absence of the principal’s instruction 
to Llio contrary a solicitor or a counsel in charge of the conduct 
of a case has implied authority to reter Ihe subject-matter of the 
case to arbitration.^ But this authority is limited to the subject- 
matter of the case in which he is engaged*^ and exists only 
when there are no instructions to the contrary.'^ He has no 
authority to refer against the wishes of his client or upon terms 
diflferent from those upon which his client has authorised him 
to do so.® If he does so against the wishes of his client or upon 
terms other than those upon which ho was authorised to do 
so, the reference may be set aside although such limit on the 
counsel’s authority was not made known to the other party when 
the reference was made.*^ A vakil,pleader, or mukhtar,^2 
has no authority to refer to arbitration unless ho is specially 
authorised to do so by his power of appointment. The Punjab 
Chief Court held that a recognised agent of a party has implied 
authority to refer to arbitration. 

1. (rarratd v. LfWts lU Q. B 1). 30. 

2. Montague v. Feikmh, supra 

3. Sirnth V Pi OKser, 97 L T, 155, See also Uniun Ctedit Bank v Meihey Dorka d’ 
JJarboui Board, 81 L T. 44:. 

4 Per Turner and Brodhuist, J. J lu Thakoor Pt^rnhad v Knikn Peikhad, 6 N W. 
P. II C B. 2l0, 

5. Faviell v. Kastern Cuunitei^ Rati Co„ 17 L. J. Ex. 297 ; Snath v Troup, 7 C. B 
757 , Strau'ie v. Francis, L ll 1 Q B 379 , Mathews \ Manatfr, 20 Q B D. 
141 ; Suinfen v. Lord Vhelmttfoi d, H. & N 890 ; Nundo Lai Bose v Ntsiartm 
Dnsbee, 27 Cal. 428 ; Jantf Bahadiu Sinqh v. Shankar Uai, 13 All. 272. 

0 FUender v. y^’^ood, 4 T L. R 680 
7. Neale v. Gordon Lennoj, 87 L T. 341. 

8 Ihirl, per Halsbnry, L. C 
9. Neale v. Gordon Lennojr, 87 L. T. 34l. 
lu Bhul Nath v. Ramlal, 6 C. W. N. 82, 

11. Shea Baits v Brij Nandan, 7 C. W. N. 343 j Ram Juran v. Kali Chaian, 29 All. 
429 ; Shihlal Chaiurhhuj, 31 All. 450 ; Terarr v Tapeswiu, 45 I. C. 321. 

12. See Katiar, p. 274. 

13 Ram Btts V. Ahhas Khan 51 P. B, 1893 ; Choohr Singh v. Jeei Stngh, 64 P. B. 
1870 ; HaH Singh v. La^hmi, 1 P. H. 1882. 
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If a party acquiesces in an unauthorised reference to arbi¬ 
tration by his subsequent conduct, he cannot resile from it.^ 
Consequently, where an agent not authorised to apply for or 
consent to a reference did apply for a reference to arbitration 
and the principal having been aware of the proceedings tacitly 
ratified the action of the agent, it was held that the legality 
of the award could not be questioned by hini.^ So also where 
parties to a suit agreed through their attorneys to refer the suit 
to arbitration anti the Judge’s order was by consent of both 
attorneys signed in order to carry out that agreement, the 
defendant wss present at two meetings of the arbitrators, but 
after that he clianged liis attorney and objecled to th(‘ reference 
proceeding fuj’thor, on the ground that he did not give a special 
authority to liis attorney to sign the consent order, it was held 
that when a party saw an order of reference and allowed his 
attorney to consent to it, and did not question it at the time 
he came to know of it bub allowed it to proceed and himself 
took part in the proceedings, he was estopped from denying 
the authority in the attorney to refer to arbitration and his 
cr)nduct was a sufficient authorisation.^ In Unniraman v. 
Chaffaii^^ where reference was made by a pleader without special 
antlioril-y by his client in that behalf, and an award and decree 
1 olio wed without any objection on tlie part of the client as 
to the pleader’s authority to refer, it was held that such decree 
could not be set aside. 

As it is necessary and useful for all persons who sell pro¬ 
duce to European firms on Karachi pass terms to bind themselves 
liy an arbitration clause under which all disputes are referred 
TO two European merchants in Karachi, an agent who has 
authority to enter into such a contract has also authority to sign 
tlio ordinary form of contract which includes a reference to 
arbitration.'* An agent who is authorised to underwrite and 
settle losses for another has implied authority from him to refer 
!i dispute about a loss to arbitration.® 

All authority to cjollcct debt does not, however, imply an 
authority to submit the claim to arbitration;'^ nor does an 
unthority to sell land imply an authority to agree to a reference 
Lo arbitration of and ilisputo which may arise out of the 

1 ransaction.® The authority of a factor'* or broker^f* does not 
include a power to submit to arbitration any dispute which may 
arise out of the transaction. 

1. Saturjit Partap Bahadur Sahi v, Utdhin Gulah Kuat\ 24 Cal. 469 ; Bhanmal v. 
Mnthradan, 1 Bnm. L. R. 26l. 

2 Saturjit v. Dulhin iHUab KHat\ anpra. 

Bhanmal v. Mathuradaa, 1 Bom. L. R. 261. 

4. I. L. B. 9 Mad. 451. See also Lojnuibai v. Hajee Widina, 23 Bom. 029 ; AhthU 
Uameed v. Riazuddin, 30 All. 32. Bat see Sheo Uoifft v. lit'tjnandanf 7 C. W. N. 
343 ; Bfni Mndhuh v. Preo Nath, 23 Cal. 303. 

5. J^ouis Drei/fu8 ff‘ fV, v. Arnromal, 4 1. C. 1151 ; aeo also ThojnaH Betram Shim- 
well V. Beniram Govindram, 1 I. C. 997, 

5. Oondeon v. Brooke, 4 Camp. 163. 

7. Manufacturers, etc., [ns. Co.y v. Muller^ 48 Neb. 620 ; Mich. C. S. Co., v, Qonfjar, 
55 Ili. 503 ; Allen v. Confederate Pub. Co.^ l2l Ga. 773. 

8. Talmadge v. Arrowhead Reservoir Co., 101 Cal. 367. 

9. Cai*nochan v. Gotild, 19 Am. Dec. 668. 

10. Ingraham v. Whitmore, 75 Ill. 24 ; Michigan Central B. B. C. V. Gongar, 55 
lit 503. 
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Quaerei Whether the master of a ship has authority to 
bind the owners by submitting a claim for salvage to arbi¬ 
tration. ^ 

It has been held that an authority to refer a dispute to 
arbitration empowers the agent to do all those acts which are 
necessary or incidental to the exercise of such authority, as for 
instance, the preparation and signing of the agreement of 
submission, the calling and production of witnesses, the filing 
of the necessary • documeuts, tlio making of the necessary 
admissions and <ienials on behalf of the principal. An agent 
appointed to represent a party on a reference to arbitration and 
to conduct the reference on his behalf, though not an attorney, 
has authority to bind his principal by waving an objection to 
an improper appointment of an umpire by lot.*-^ 

The Code of Civil Procedure prescribeg that any appea¬ 
rance, application or act in or to any Court,’ rerjuired or 
authorised by law to be made or done by a party in such Court, 
may, except where otherwise expressly provided by any law foi 
the time being in force be made or done by the party m person 
or by his recognized agent, or by a pleader appearing, applying 
or acting on his behalf; Provided that any such appearance 
shall, if the court so directs, be made by the party in person.’^ 
According to if, the recognized agents of parties by whom such 
appearance.s, applications and acts may be made or done are— 

(а) persons holding powers-of-attorney, authorising them 
to make and do such appearances, applications and 
acts on behalf of such parties ; 

(б) persons carrying on trade or business for and in the 
names of parties not resident witliin the local limits ot 
the jurisdiction of the Court withiu which limits the 
appearance, application or act is made or done, in 
matters connected with such trade or business only, 
where no other agent is expressly authorised to make 
and do such appearances, applications and acts.’^ 

It has been held that an agent contemplated by this rule is 
one who has an initiative and independent discretion although 
it in subject possibly to the principal’s general orders prescribed 
for his guidance, Thus, a mere servant employed to carry out 
or to execute a particular commission or a factor or commission 
agent who is not identified with the firm for which he acts, is 
not such an agent.^ For the recognition of an agent not holding 
a power of attorney non-residence of the principal within the 
local limits of the jurisdiction of the court is essential. So 
the viinim of a firm is not the recognised agent of a partner 
who is present within the jurisdiction® while the mmm of a 
firm whose partners do not reside within the jurisdiction is 
such recognized agent even though the firm has ceased and he 

1. The city of Calcutta case, 79 L T. 517. 

2 Baclhowe v Tn^ftor^ 20 L. J. Q. B. 23B. 

8. 0. 3, R 1, C. P. C. 

4 0 3, R. 2, 0. P. C. 

5. OokuJ Dw» T. Gttne»h Lal^ 4 Bom. 415 

6. Bitikandas v. Ltickmichdn^y 6 Bom. H G. B. l5(i 
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ifi only enpraged in collecting tlie assets. As such he, can 
maintain and defend suits in respect of the business of the firm.* 

Where a person carried on the litipfatioji on helmlf of 
another up to the High Court and obtained a decree without 
any objection as to his authority being raised by the otlier party, 
it was held that the judgment-debtor could not raise an 
objection as to his authority as recognized agent in the execution 
proceedings/^ Where an act purporting to Iiave been done 
under a power of attorney is challenged as being in excess of the 
authority conferred by it, it is necessary to show that f»n a fair 
construction of the whole instrument the aiitliority m question 
is to be found witliin its four cornel's cither in express terms 
or by necessary implication.^ But the objection should be taken 
at the earliest opportunity. So where the defendant failed 
to take objection in tlie court below that a power of attorney 
constituting a recognized agent was not valid it was held that 
he must be deemed lo have waived the objection and could noi 
be allowed to raise it for the first time in appeal."*^ 

The term “pleader” means any person cjititled to appear 
and plead for another in Court, and includes an advocate, a vakil 
and an attorney of a High Gourt.^ No pleader shall act for 
any person in any Court, unless ho has been appointed for the 
inirpose by such person by a document in writing signed by 
.'^ueh person or by his recognized agent or by some other person 
duly authorised by or under a power-of-attorney to make 
such appointment. Every such appointment shall be filed in 
(k)urb and shall be doomed to be in force until determined 
with the leave of tlie Court by a writing signed by the client or 
the pleader, as the case may be, ami filed in Court, or until 
Ihf* client or the pleader dies, or iiiilil all proceedings in the 
>uit are ended so far as regards the client.^ The deed of 
appointment herein referred to is generally calh^d caJiafciitiama 
and therefore anything done by such pleader is invalid.'^ 
A-ccording to some authorities this defect can be removed by 
subsequent amendment by inserting the name of the pleader 
aiifl such amended vakalatnatna lias a retrospective elfect and 
validates all the acts previously done by such pleader.^ 

Processes served on the recognized agent of party are as Anthoniy 
(‘fiectual as if the same had heeu served oji tlie party in person loceivt* 
unless the Court otherwise directs. Tlie proviHons for the 
service of process on a party to a suit apply to the service of 

1 Tvltiji Mahtu'ttja hollettr v Pitatnhar JM*, 9 Horn. 11. C B. 427. 

^ P(tr\ aiihai y. Vinayah^ 12 Bom. 58 

^ liot 4 Radha Kinsfn v Naurntan Lfif, 5 Cal L. J. 490 ; Gho'^iKtm v. Unju Mohon 
6 Cal. L. J. C39. 

4. Gopuf Sinyh v. Rhatja, fi9 1. C. 305. 

5. H. 2 (15), Civil Procedure Code, 1908. 

^ See 0. 3, 11. 4, 0. P. C. 

7* See Mohammad AH Khan v. Jas Ram, 36 All. 4fi ; Mahfoozut ffarj v. Muzhariil 
Kaq, 41 I. O. 685 ; Ma^umbai v. Rongax Singh, 55 1. C, 416. See, however, 
Chhayemunnessa v. Kazi Rasirar, 37 CJal. 399, where iho vakaiatnmHa was 
allowed to be amended and to have a retrospective effort niter such amendment. 

0- f^hhayetfiunneisa v. Kazi Basirar, 37 Cal, 399 ; Mohantshtriya Juan Kotth 
Mandal v. Birju Lai, 71 L G. 36, 
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procpsa on liis rerognizeti apent.i But hesidea the recognized 
agents any pinson residing within the jurisdiction of the court 
may be ajipujiiled an ageuit to accept service of process and such 
appointment may be special or general, but ninsl be made by 
an instrumi^iit in writing signed by the principal and such 
instruiiieiit, <jr if the appointment is general, a certified copy 
tlo‘i eof must be filed in Court.i* Service on a mukhtar is not 
sum eient unless he is siieeinlly authorised in that belialf.3 So 
also servi(‘e of an order of the Court on an aitorney\s clerk is 
not good service on the attorney himself.^ 

Any proress si'rvod «ui the pleader of any party or left at 
the oihr e or ordinary re‘'j(lence of sucli pleatlfT and whether the 
same is fnr tin- personal ai'pt^arance of the party or not, shall be 
pr(‘Hunied tr) be duly eoniiunnieatod and made known to the 
party whr)in tl>e pleader represent^, and, unless the (^oiirt 
otherwise dir(‘cts, shall bt as elfecluai for all purposes if the 
same had beeui g'\fMi to or served on the party in person.^ 
When H l^gal practitioner is in cliarge of the conduct of a case 
his agency extends to receiving notice on bcdialf of his princijial 
of whatiwer is niateri.d to l)(‘ stated in the course of the procee¬ 
dings.® The Crown jiloader in any Court is to be deemed to 
be the agent of the Ch’oWn for the purjiose of receiving processes 
against she Crown issued by such Court.^ 

Persons merely looking after the affairs of a party are 
not such agents on whom service of summons will be sufficient 
under tlie provisions of the Civil Procedure Code ralating to 
the service of processes.« In a suit relating to any business or 
work against a person who does not reside within tlie local 
limits of the jurisdiction of the Court from which the summons 
is issued, service on any manager or agent, who at the time of 
service personally carries on such business or work, for such 
limits, shall be deemed good service For the purpose of ttbs 
rule the mawter of a ship is deemed to be the agent of the owner 
or charterer.^ AVhere in a suit to obtain relief respecting, or 
coniponsation for wrong to, immovable property, service cannot 
bo made on the dotendant in person, and the defendant has no 
agent empowered to accept the service, it may bo made on any 
agent of the defendant iu charge of the party.^<J Where in any 
suit the defendant cannot be found and has no agent empowered 
to accept servic*e of the suininoiis on his behalf, service may be 
made on any adult male member of the family of the defendant 
who is residing with him, A servant is, however, not such 
niember.^^ 

1. See O 3, 11. 4, 0. P. C. 

2. Hod' O 3. K. 6, r P C. 

3. Kristo V. Puzul Ah^ 17 W. R. 399. 

4. h'mttt Laf ifaligirntt v. Kidd, 2 Hyde llO. See 0. 3. R. 5. C. P. C. 

5‘ Spo O. 3. R. 5, C. P. C. 

6‘ Jfampal V. Kalbhaddev^ 25 All. 1 (P. C.) ; but see £J. F. Sand^^H y. Uppndra 
Chandra, 13 C. W. N. 142. 

7. O. 27, R. 4, C. P. C. 

8. Bam Soondurpe v Surat- Soonduree, 17 W. R. 33, 

9. O. 5, R, 13, G. P. C. 

10. O. 6, R. 14, C. P. C. 

11. O. 5. R. 15, C. P, C. 
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Every pleading is to be signed by the party and his pleader 
(if any ) : provided that where a party pleading is, hy ronsoii of 
absence or for other good cause, unable in sign tlif‘ f)h*Kding, it 
may be signed by any person duly authorised by liim to sign 
the same, or to sue or defend on his behalfd Ho al^o, save as 
otherwise provided by any law for the time deing in force, every 
pleading is io be ve.rified at the foot by the parly nr hy one of 
the parties plea>liug or by some other person proved to the 
satisfaction of the Court to bo acquainted willi tlii‘ farts of 
the case.^ 

A plaint signed bv th(5 authorised ag(‘ut of the plaintiff is 
valid ill law unless it is shown tliat the suit has not been 
instituted with the approval of tho plaintiff.A plaint signed 
by a person linldiug a general power of attorney to sue on 
behalf of the plaintiff is properly signed within the meaning of 
the proviso, but the (Joiirt must be satisfied that a person otlnu' 
than th(3 plaintiff who verifies the plaint is uacquairited witli the 
facts of the ease.4 Evmi an agent authorised merely to enter 
appearance can sign amended plaint whore once tho suit lias 
Ix'cn instituted with the approval of tlie plaintiff.^ A person 
in jail who is unable to sign a plaint may authorise some oth(‘r 
piusuii to sign it for him.*’ Where a plaint is signed by a third 
person on instructions from the real and ostensible plaintiff, it 
must be deemed to bo signed hy a duly authorised agent J 

Mere absence is no good cause for not signing If is only 
absence of such a kind as makes signature impossible which 
should justify a signature by another person. Hut it is a mat (or 
of discretion of the Court to decide when a sudlcient cause 
c\i\ts and when it does not exist.^ The verification should be 
oKido by some person acquainted with the facts of the case, and 
such person must satisfy the Court by an affidavit that he is 
aciiuainted with the facts of the ca.so.^ 

Objection to verification should be taken before tho aettlo- 
m^mt of issues and after that the case should be tried on its 
merits and not dismissed for insufficient verificafion.**^ The 
proper procedure in ca.ses Avliere the verification is challenged 
i'^ not to frame any issue Iml to decide the prediminary (juestinri 
as lo the validity of the plaint first. Jiul if issues liave been 
a mxtter of fact framed this does not stand in the way of (lie 
if'turn of the plaint for ainondnient.i^ 

Ordinarily a plaint or ivritten statement need not he veri- 
hed in the presence of aii officer of the Court; but where it i.s 

t 0 fj, R. 14, 0. P. C. 

2 U C, 11, 15, c. p. c 

^ Aihtrunmsm V. Bft ncharan, 3l I. 0. 859. 

^ Kfi'ifalino V. Rutstnmi, 4 Horn 468: Manofianlaa v. Ramnrufnt^ 25 All. 431. 

Palaniappn v. Firm, 25, L C 13e. 

Bi^hnhar yath v. 40 All 147. 

T- AH AJinifd, V. AhdvU Ghani, 75 1. C. 880. 

Chmidra v. Oanpai^ 4 Na(y. L. B. 117. 

0. 6, R 15, 0. P. 0. ; see also Bakur Sajjad v. Udii Nrtram, 26 All. 154. 
to. Shaina Soonduree v. Rahimudin, 24 W. R. 71. Qanga Sufifti v. Mohammad A/i, 

22 All. 444 (note) ; Rtni Bhushan v. Raaik, 17 C. W. N. 989. 

It- Kaatalino v. Bustomji, 4 Bom. 468. 
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verified by some person other than the party it is desirable that 
tho verification by such person should be made in the presence 
of the Court unless the Court is satisfied that there is sufficient 
ground for dispensing with this procedure. Whore the plaint 
contains Kstatenienls of a scandalous nature, or where the 
plaintifl'sets up gross fraud, or where the case is based upon 
tiiu personal knowledge of the plaintiff it is imperative on the 
pldiutitf or at least one of them, ( where there are many ) to 
verity the plaint.t In a suit brought by a firm one partner can 
without having obtained special h^avc verify the plaint on liis 
own tiehalf and also on belialt of his co-partner.^ 

Statements made hy a party to a pioceeding, or by an 
agent to any ‘^iich party, whom the court regards under the 
circumstanc(‘s of the cabc as expressly or impliedly authorised 
by liim to make tlu in, aie admissions-^ ‘Where,” says Mr. 
Justine Story, “the acts of the agent will bind the principal 
tliere his repieseiitritions, Hcdaiations and admissions respeding 
tho snbje(-t-inalter will also biml him if made at tho same time 
and constituting jiart of the rt'^ ge^tfap Tn a suit against a railioad 
company hy a passenger for the loss of his trunk, the admissions 
of the comJuctor, baggage-master, or station-master as to the 
manner of tho Joss, made the next morning in answer to 
eiKiuiries for tlie trunk, are competent against the company, it 
being part of the duties of such agents to deliver the baggage 
of passengers and to accouiu for the same if missing, and 
enquiry is made within a reasonable time”.^ 

As a rule both in England and America the admissions of 
an agent have ln'cn held binding on the principal only when 
they have b(‘en made during the continuance of the agency in 
regald to transaction then ponding, and when they have been 
made within the scope of the agent's authority.^ A statement 
of an agent who is expressly or impliedly authorised to make 
it IS admissible in evidence even though not made uii oatli 
The fact of agency must howevcT bo x)*^^ved before such 
statement is admitted in evidence.'^ 

Counsel,^ solicitors,9 and pleaders or vakilsi^’ have an im¬ 
plied authority to hind their clients by admission.^ of fact, 
provided such adinission.s are made during tho actual progress 
of litigation and not in mere conversation.A verbal admission 

1 H(tf jesJiu at I V Jiudltanwhhy 6 Cal 208 (27')), I^rafap ('/tartdra v Ktuti Kishotfi 
8 Cal SSTy, Jfnj(t of ta»ih4ht V Utanhfood^ 9 All 505, Jaidtne Shtnne^ <t Co,, 
y Shiitnomotftt, 24 W B. 215. 

2. lintn Cfinndrft v ('Itoanee Lai, 12 11 L, H 35 

3. H l8, clause (I), Indian Evideiico, Apt, l872 

4. Story on Ageiipy, S 134 

5. See Kaliar, p. 2S2, Field on Evidence, p. 44. 

6. Govindjt V. Chhofa^al, 2 Bom. L. R. 651. 

7. Hant Baku Lai v. Ktnhoft Mohan Saha, 3 B L. B (0 V J.) 273 

8 Haller v. War rnan (iSbO) 2 F & F 165 ; Stranj v. ? lake (1830) 1 M. & W. 168. 

9. WaffBtnff V Wanton, (1833) 4 B & Ad. 339; Pateh v Lyon, (1846), 9 Q. B. 147 

10. Koiiet Naroin v it^reenffth (1868) 9 W. R. 485 ; Bajundey v. Aijai (1839), 

2 M. 1. A, 181, 339. Iltnyan Lai V. Mansa Ram, (1896) ^ 18 All. 384, 
Venkata v Bhanhyaktirlu, (1899) 22 Mad 538. 

11. Younff V Wn^ht, (1807) 1 Cam. 139 ; Parking v. Haukghuw (1017) 2 St 239 , 
Patch V. Lyon (1846) 9. Q. B 147 
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by a pleader must bo taken as a whole and mu.st not bo unduly 
pressed but an admission of lial)ility by a vakil is sufficient 
to warrant a decree agrainst his client in the suit.2 The result 
is that the client will be bound by the admission oven though 
it may be erroneous. But counsel, solicilor, or vakil cannot 
bind his client by an admission on a point of law. Hence if the 
admission be erroneous, the eliejit is free to n^pudiato it.^^ It 
may hero bo observed that the omission of a pleader or counsel 
to argue a ([ucstion of law, or his abaudoniiig a question of 
law does not preclude the Court from dealing with the question.'^ 
A client is not bound by Iho mistaken consent of his i)ieaderto 
abide by i^Mies of law erroneously framed by the Judge 
noi‘ by an adv(‘rse opinion c'xpnvssed on a ixnnt of la’w in a cause. 
Til such cases he is not precluded by such admissions by his 
agent at la vV from asserling the eontraiy in order to obtain the 
relief to which upon a triu' constj iictioii of the law he may 
appear to be eiititlcMk^ Where a pleadcw autlioiiscd to i*oiuluct 
the defence in the usual manner pledged his client to relinquish 
Ills defence if the plaintiff would assert on oatli that the 
ihdVmdant was not the owner of tin* property in dispute, it was 
held that ho had exceeded his powers and that his client 
was not bound by his act.^ So also a pleader’s act was held to 
he unauthorised where on the remand of a case by t)\e High 
Court ho gave up iiart of tlu3 cluim or where he uuflortook 

that his client would give up the claim if a certain paper not 
then on the voconl could show tliat the land in disjiute was 
surveyed as part and parcid of the opposite party's ialukJ 

The mica herein laid down as to the binding character of 
Iho admivssioii of fact made by an agent apply only to the civil 
cases and not to criminal cases whore principal is tho accused 
in the ca.^eJ^‘ Authorities on this point, however, are aiot 
uniform. Tii England the riih‘ has been stated to bo that in a 
trial for felony the prisoner (and tlnwefore also his counsel, 
attorney or vakil) c.iii make* no admissions so as to dispense with 
proof, though a confession may bo proved against him, subject 
to the rules relating to tho admissibility of confessions. In such 
eases the .Judges at tht' Assizes do not allow even counsels 
to make any admissions. In a case also of indictnieni for a 
misdemeanour where the attorneys on both -sides hail agreed 
that formal proof should bo dispensed with and part of the 
prose^ciitor’s case admitUMl [jord Abiriger, C. B., refused lo allow 
such admissions to be made on the part of the accused unless 
they were made at the trial.n 

1. Xafhu V. Jod/ia, (18d4) G AiJ. 40G. 

2. Srfifmuft^ Dosa^f* v. Pitavibff, (1874), 21 W. II. 332. 

3. J)wffr Jinx V. Fdhk, (1898) 3 U.W.N. 222 (Pleader) ; Bent Pernhad v. I>udhnaih 
(tOUO) 27 Cal, 130, 26 I. A. 21(5 (fomiHf*)); KHshnuji v, liupnul (1899) 24 JHom. 
360, 363 ; JVnrnfynrn v. Venkdicharijn, (l804) 28 Rum. 408. 

4. Beni PershU, v. Pudhnnth, (1900) 27 Cal 156. 

5. Krinitnafiuini v. Jiifjdqopifid, 18 Mad. 73. 

6. Jotendrn Mo/utn Titcptre v. Ganendra Mohan Tagore, 18 W. R. 367. 

7. Hukimunnissa V. Baldeo, 5 N. W. P 11. C. R. 309. 

8. Abdul samad v. Sib Kishure, 3 B. L. R. App. 15. 

9^ Chandra v. Sadakat, 18 W. R. 436. 

10. Queen v. Kuzini Mandaf, 17 W. R. (Cr) 49; It v. Doivner, 14 Oox 0. C, 486. 

11. Bee Katiar, pp. 283, 2B4, aud the aathuntioa cited therein. 
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As already noted, an affciit put in charge of the conduct 
of a case has no power to compromise the case unless he is 
specially authorised to do so. An attorney or solicitor is entitled 
m the exercise of his discretion to enter into a compromise on 
behalf of his clmnt, if he does so in a hona fide manner ^ And 
so is counsel.^ But a pleader cannot enter into a compromise 
on behalf of his client without his clienl’s express authority.^ 
The reason is that both counsel and solicitor have an implied 
authority to compromise, th(‘ former by reason ot his / efciiner, 
and the latter by virtue of his position ot in relation to 
his client.^ 

The result is that tin* consent of tlic client is not needed for 
a matter which ls within the urdiriary authority of counsel, and 
if a compromise is entered into hy counsel, it binds the 
client though his consent was not ti^kon.-^ But what if the 
authority of counsel has been expressly liniiLed by the edient, 
and counsel consents to an order or dccri*e in spite ot the dissent 
of the client, or on terms ditlering from tho'-e whit h the client 
authorised? In su(di a case, if the liniitalion of antlioiityis 
communicated to the other side, eonseiit hy coniisel outside tlie 
limits of lus authoiity is of no cilect.« If the limitation is not 
communicated to the other side, the question arises whether, 
having regard to the fact that the other side entered into tlie 
compromise believing that the opponent’s counsel had the 
ordinary unlimited authority, the Court has power to interfere. 
It was held by the House of Jjoids that it has, and that it is not 
prevented by the agn‘emerit of counsel from sjdting asiite or 
refusing to enforce the compromise; that it is a matter for the 
discerfion of the Court, and that when, in the parliculnr circiiin- 
stances of the case, grave injustice would bo done liy allowing 
the compromise to stand, the compromise may be set aside, even 
although the limitation of coiiusery authority was unknown to 
the other side.'^ 

The authority of counsel and solicitor to compromise a suit 
is limited to the issues in tlie suit. A compromise will not there¬ 
fore be binding on a client if it extends to matters oaUkie the 
scope of the particular case in which the counsel or solicitor is 
retained.^ The appointment of a receiver of debutter property 
in a partition suit is a collateral matter and not within the scope 

1. Fra\f V. VouhSj (1B59) 1 £ AE H39, Juqnnnaihtliis v lUmnlah^ (iy70), 7 il H. 

C. 0 C. 79, (Liflh V Spu’Uftbunf (19l()) 2KB 6,'iH 

2. heah v Uu) ihm Lenfior (1902) A. C. 4C5 ; Btihailu) v. jSJiunkfn, (1891) 13 

All. 272. 

3. Jnqofintt V Ehamhara (l«9H) 21 MaJ. 274 ; ThinnJ v Snklxtmal^ (1918) 41 Mad. 

233^41 1. C. 429. 

4. OiniuBol iH not his client’s agont, but solu'itnr ib : Mattht^uA v Munste}, (1888), 

20 Q B 1). l4l, 142 ; Jnntf JHahuf^ur v. *S/KfnA'ar,.(lft91) 13 All 272 

6, Matthews v. Muftster (1887) 20 Q B, I) 14l ; Jnnr; Bahadm v Khanka}, (lS91) 

13 All 272 ; (Utri'tson v lioduquis (1886) 14 Cal. 115 ; Muthiah Cheitiar V. 

Karupptm ChetU, (1927) 50 Mad. 786“l05 I, C 5. 

6. Strauss, Francis, (1866) L. It Q. B, 379, 382 

7. Neale Gordon Lennar, (1902) A. C. 465, 470; Shephei'd X. Robinum, (1919) 

1 K. B. 474 ; larn Bala Vas, v. Burendra Nath, (1925) 4 Cal. L. J. 213, 2l8 ; 

Vhuni Lai v. Him Lai, 32 C. W. N. 44—106 I. C. 309. 

8. Nundo Lai v. (1900) 27 Cal. 428 ; Swinfeu v. Lord Chelmsford, (1859) 

OQ T. T \ aan 



AUTHORITY TO COMPROMISE 


239 


of counsel’s authority; and an arrangement for the appointment 
of a party’s attorney as receiver iriterrupts the relationship of 
attorney and client and will be sot aside.^ A compromise 
(‘fleeted out of court is also not binding upon tlie elioiit.a but a 
compromise entereii into by counsel and sanctioned by the court 
is not vitiated merely because counsel considered the matter in 
the corridor of the court or the Bar library.3 And since a com¬ 
promise is no more than agreement, il can be set aside at the 
in stance of the client if it has been made by the counsel or 
solicitor under a misrepresentation or mistake."^ The application 
to liave the suit restoreii to the list shall be made before tlio 
decree is sealed.^ Kven where there uro instructions to the 
contrary a compromise entered into by a counsel and not 
ob.iected to by the diem at the earliest opportunity when it 
becomes known to him may become binding on him unless the 
opposite party had notice of such instructions.^’ 

1 Johm-muU Kedarnnth, (1927), 55 Cal. 113=104 I. C, 387~-A. LB. 1927 
Cal. 714. 

i Asharan V. K. T. iO/. To., (1925) 52 Cal. 38f,=^A. L K. 1925 Cal. 696=88 I. O. 413. 

3 Johurmiilf v. Kedarnath, aupra. 

4. Jiick-man v. Bererts, (1895) 2 Ch. 638 ; v. SanUertion, (1897) 2 Oh. 534 ; 

Hiiddersfi^fd Bankinti Co,^ V. (1895) 2 Ch. 273 Bihee SoJoman v. Ahdool 

Azeezy (1981) 6 Cal. 6H7, 706 ; Hof Tttee v. Kyon Sun, A. I. U. 1925 

Kang. 914. 

5. Berry v. Mullen., (1971) 5 Tr. Hep. 368 ; Jung Bahadur v. Shankar, (1891) 13 

All. 272 ; Carrison v Hodriynes (1896) l3 Cal. 115. 

6. Cf. Safui'jit Feriap Bahadoor v. Dulhtn (Sulah Kunu'ar, 24 Cal. 469 ; Bhanmal v. 
Mathuradufi, 1 Bom. L. U. 209. 
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43. Meanhig of ratification. 44. Conditions iioeeshary for ratiticntion. 45. Whn 
Can ratify. 46. What nets can be ratified. 47. How an act can be 
ratified. 4fi. Effect of ratification. 

43. Meaning of ratification. 

Where acts are done by one person on behalf of another, 
but without his knowledge or authority, he may elect to ratify or 
to disown such acts. If he ratify them, the same effects will 
follow as if they had been performed by his authority. 

{S. 196, Indian Contract Act, 1872), 

What is meant hy ratification is thus tho adoption and 
confirmation by one person of an act done by another who has 
assumed to act for tlie former, after full knowledgo of that which 
was done on his behalf. Where an a(3t is done in tlie name or 
professedly on behalf of a person without his authority by 
another person assuming to act as his agent, the person in 
whose name or on whose behalf the act is done may, by ratifying 
the act, make it as valid and effectual as if it had been originally 
done by his authority, whether the pesson doing the act was 
an agent exceeding his authority, or was a per.son having no 
authority to act for him at alh^ Where the act has been done 
by a person not assuming to act on his own behalf, but for 
another, though without his precedent authority^ or knowledge, 
and is subsequently ratified by that: other person, the relation of 
principal and agent is constituted retrospectively. In such a 
case the principal is bound by the act whether it bo to his 
advantage or detriment, whether it be founded in contract or in 
tort, to the same extent and with all the same consequences as 
if the same act had been done by his previous authority 

Where A enters into and signs a written contract on behalf 
of B, without authority, and B subsequently ratifies the contract, 
A is deemed to have been under the English law B\s duly 
authorized agent within the meaning of the fourth and seven¬ 
teenth sections of the Statute of Frauds and of the fourth section 
of the Sale of Goods Act, 1893.5 

An agent, without authority, insures goods on behalf of his 
principal. The principal ratifievS the policy. Tho pidicy is as 
valid as if the agent had been expressly authorised to insure the 
goods.® 

1. See Bowstead, Art. 26, p. 4l. 

2. Siiwpson V. Egr/ingion, (1855), 10 Exch, 846. 

3. Ancona v. JMar*-ad862), 7 H. & N. 686. 

4. Halsbury, Vol. I (2nd Edn.), Art. 396, pp. 228, 229, citing also Wilfton v, 
Tumman, (l843), 6 Man. St 236 ; Maclean v. Dunn (1828), 1 Moo. & P. 7Gl ; 
Foster V. Bates, (1843), 12 M. & W. 226. 

6. Maclean v. Dunn, (1828), 1 M. ifrP. 761 ; Soames v. Spencer, (1822), 1 D & B. 32, 
6. Wolff V. Horncasth, (1798), 1 B. & P. 316. 
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A public agent does not act in excess of his authority. The 
Crown ratifies the act. The act is deemed to be an act of State.^ 

Ratification presupposes a subsisting contract. Hence it 
diifers from authorisation. A contract can be authorised before 
it is made but it ia ratified only after it is mado.^ Assent to 
a contract before it is made amounts to its actual authorisation 
while that given after it is made is only a ratification 
of what has been already done. R^itification presupposes that 
there was no authority. It is rather a cure for the lack of 
authorisation or a substitute for authorisation than tJ]c 
authorisation itself, for in the very nature of thiiige there can 
be no authorisation to do an act after it has already been done.^’ 
Ratification is an approval after previous act or rontrR(‘t, which 
thereby beoome.s the act or contract of the person approving it. 
It is not a contract to assume such liability. In the case of 
contracts, ratification is an affirmance of a contract already 
made and as of the date when it was made. It is neither the 
making of a new contract to be bound by the old one, nor the 
making of a new contract in the terms of the old one, but the 
adoption of the old contract itself as it existed as if it were made 
with a previous authority.^ It, therefore, requires no neir 
vonsideration to support it.^ 

It is wholly optional with the principal to ratify an unautho- 
riwsed act or contract made on his behalf or for his benefit. He 
may ratify it or ho may repudiate it. He is under no legal 
obligation to ratify an act, no matter how advantageous such 
ratification may be to him or to the other party or to the agent.® 
If he choses to repudiate he need not assign any reason for such 
repudiation and an act or contract is not ratified merely because 
the principal assigned a reason for its repudiation which turns 
out to be false or ufiteiiable unless his conduct amounts to 
estoppel preventing him from denying such ratification.'^ 

Ratification itself, however, differs from estoppel although 
they are often very closely associated. Estoppel requires a 
change of position by a party to his prejudice in reliance upon 
the alleged facts, which the other party is then prevented to 
deny in order to save the former from suffering any loss; while 
ratification requires no such change of position nor it is based 
on any prejudice to any party. As soon as an act or contract 
is ratified it stands on the same footing as an act or contract 
previously authori.sed, and not merely as an act or contract 
whose effect the principal may be estopped to deny.® Where 

1. Buron v. Denman (I84B), 2 Ex. 1G7; Svereiary of State for India v. Kumachee 
Buyt Sahaba, (1859), 7 Moo. Ind. App. 476, P. C, 

2. Atfanta v. Boliinyer, 63 Ark. 212. 

3. Mechem, S. 348. 

4. Ibid, S. 350. 

5. Mechom, B. 861 ; Eatiar, p. 207. 

6. Mecheoi, H. 362 ; Williams v. Storm, 46 Tenn. (6 Coldw.) 203. 

7. Broum v. Henry, 172 Mass. 569. 

Mechem, H. 349 and the aathorities cited therein. SeC, however, St. Louis 
Gunning Adw Co., v. Wanamakerj 115 Mb. App. 270 and Voughaday v, Croicell, 
where the Coart seems to think that the question of ratihoation ie always one 
of estoppel. 
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there is ratification there is no occasion to resort to estoppel, 
but there may be cases where ratification itself may arise by 
estoppel, i. e, where one may be estopped to deny that he has 
ratified.'-^ There are other marked differences as well. For 
instance, ratification is retrospective while estoppel operates 
after the act and m leliance upon it. Ratification makes the 
whole act good -from the beginning while estoppel may only 
extend to so much as can be shown to be affected by the 
estopping conduct of the principal.' 

44. Conditions necessary for ratification. 

Ratification must be by the person for whom the agent 
protcsse.s to act. '‘That an act don(3 for another by a person 
not assuming to act for himself, but for such other person, 
though withoip any prt‘ce(leut authority whatever, becomes 
the act of the principal, if subsequently ratified by him, is the 
known and well-established principle of law. In that Ciise the 
principal is bound by the act, whether it bo for his detriment 
or his advantage, and whether it be founded on a tort or ii 
contract, to the same extent as by, and with all the consequences 
which follow from, the same act rione by his previous 
authority”.But “where A does an act as agent for B without 
any cominunication with C, C cannot, by afterwards adopting 
that act, make A his agent and thereby incur any liability, or 
take any benefit, under the act of A”.^ Itatificatioii in the 
proper sense of the term, as used with reference to the law of 
agency, is applicable only to acts done on tiehalf of the ratifier.^ 
Accordingly, a ratification of the unauthorised contract of an 
agent can only be effectual when the contract lias been made by 
the agent avowedly for, or on account of, the principal, and not 
when it has been made on account of the agent himself.^ 

A man cannot ado])! by rdtification an act which was nor 
authorized by him at the time and did not purpose to be done 
on behalf of any principal.^ 

Since a ratification is in law equivalent to a prcivious 
authority, a person not competent to authorise an act cannot 
give it validity by ratifying iiJ 

Again, ratification must be by an existing person on whose 
behalf the contract might have been made at the time.^ Thus, 
a iiewly-formed company cannot ratify an act done in its name 
before it was incorporated.® And where a time is limited for 
doing an act, and A does it on behalf of B; but without his 

1. Heoheiti, S. 349. 

2. Wilson V Ttmiman (1848) 6 Man. & ffr. 236, at p, 243. 

3. Ibid, Lead-noio. 

4. Haja Hai Bbaffwat Dayal Simfh v. Debt Dat/al Snfiu (1908), 35 I A. 48 at p. 
58—12 C. W. k 393, at p. 408. 

5. Per Cur. in iihtUdheshuttr v. Ilamchandrai an (1882) 6 Boin. 403, at p 4C6. 

6. Ketghlei^t Mnjrted d- Co.y V Durant (1901) A. C. 240; Raghavarhun v. Pakkiii 
Mahomed (l9l6) 30 Mad. L. J. 497, 501=34 I. C. 760. 

7. Irvine v. Union Dank of Australia (1877) 2 App. Ca. 366, at p 374=3 Cal. 280. 

8. Kelner v. Baxter (1806) L. B. 2. C. P. 174, at p. 185. 

9. In re EmjpresB Engineering Co., (16B0) 16 Ch. D. l25; Ganesh Flour Mills Co,, 

V. Ptiraif Mol, 2 P. B. 1905. 
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authority within that time, B can ratify it only before the time 
has expired.! 

The only person who has power effectively to ratify an 
act is the person in whose name or on whose behalf the act was 
professedly done, and it is necjessary (hat be should have been 
ill existence and capable of being ascertained at the time when 
the act was done; but it is not necessary that he should bo 
haown, either personally or by name, to the person doing 
the act.* 

A sheriff, acting under a valid writ of execution, wrongfully 
seiy.es goods which are not the property of the debtor. The 
execution creditor cannot, by becoming a parly to an interplea¬ 
der i.ssue or otherwise, satisfy the act of tlie sheriH so as to 
render himself liable for the wrongful seizure, because the act 
was not done by the sheriff on his behalf, but in performance 
of a public duty.3 

A contracts on behalf of a volunteer corps with B, both 
parties thinking that the corps as an entity may be bound. The 
contract cannot be ratified by individual members of the corps, 
because it was not made on thnir behalf as indi vhhials.! 

A effects an insurance on goods on behalf, generally, of 
every person interested. Any person interested in the goods 
may subsequently satisfy the insurance so far as concerns his 
interest, and the under-writers will then be bound by the 
policy to that extent^ So, a person may act on behalf of an 
heir, or an administrator, or the owner of particular property, 
whoever he may be, though unascertained and unknown to 
him, and when a.sccrtained, the person on who.se behalf the act 
was done may ratify it,® provided tliat he was capable of being 
ascertained, and was coutemplatcd by the person doing the 
act at the time when it was doiie."^ 

A enters into an agrocnioiit professedly on behalf of B’s 
wife and C. B cannot ratify the agreement au as to give him a 
right to sue upon it jointly with his wife and 

The promoters of a prospective company enter into a 
contract on behalf of the company before its incorporation. The 
company cannot ratify the contract, because it was not in 
existence at the time when the contract was made.^ The 
company may, of course, make a new contract on the same 

1 Dihbinfi V. Dibbins (l8y6) 2 Uh. .*148. 

2 Hoirf^lead, Art 28. p. 4.4, and the authorities rited theroin. 

3. HWson V. l^umniun (1843), 6 M. & 0. 236; WtUiams v. Wmirnm, (1937) 8l 
S. J. 43.'i. 

4 Jnnts V. Hope (l880) 3 T, L. It. 247, n., C. A. 

5. llaqedorn v. Ohverson (l8l4) 2 Al. & S. 285. And such ratiflcatioTi la good 

even atter known losa : WilHame v. North China Inniirnnef 6V>., (1876) 1 C. P. 
D. 757. But see JioHion Fruit To., v, liniifsh and Foreign Marine To., 

(1906) A. C. 336. 

6. Lyell v. Kennedy (1889) l4 App' Ca9. 437 ; Foster v. Bates (1843), 1 D. & 
L. 400. 

7. V. *SWnn (lH62), 3l L. J. C. P. 210. 

8. iiaunderson v. Griffiths (1826) 5 B. & C. 909; Health v. Chilton (1844), 12 M. ft 
W. 632. 

8. Bee Kelner v. Baxter, (1886), L. R. 2 C. F. 174 aud the other authorities cited 
at p. 44 of Bowstead's law of Agency, 9th Edition. 
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terms as the oW^ or may inrtir an equitable liability by reason of 
the perception of a benefit under the contract ,2 or on the 
doctrine of part performance,3 provided that the contract is not 
ultra vire^i^^ but it cannot ratify the contract. 

‘‘Claims have often been made ag'dinst companies after 
formation on contracts entered into by promoters for services 
rendered, or to be rendered. In cases where the company has 
been incorporated by private Act of Parliament, and the Act has 
provided for the payment of the formation expenses, these 
actions have generally been successful, even in cases where the 
plaintiff' had given an undertaking to an individual prornotor 
that there should be no claim if the company did not proceed 
with its undertaking, or where there liad been a novation 
of the contract. But where the arlicles of association of a 
company incorporated under the Companies Act, provided for 
such payment, this was held to give no right to persons not 
members of the company ; and certain cases show clearly that 
the claimants must look to the promoters and not to the com¬ 
pany for payment, even for the registration fees and stamp 
duties.3 

When a contract is made by one who professes to be 
making it as agent, but who has no principal existing at the 
time, and the contract would therefore be wholly inoperative 
unless binding upon the professed agent, lie must be presumed 
to have intended to bind himself, unless a contrary intention 
clearly appears from the terras of the contract ; and a stranger, 
as a projected company subsequently incorporated is in fact, 
cannot by a subsequent ratification relieve him from personal 
liability. Even a secretary who has paid for his qualification, 
under an agreement with promoters, on the basis of a term 
appointment and salary, can only in such a case recover against 
the company on equitable grounds for work actually donc.^ 

A is authorised to buy wheat on the joint account of him¬ 
self and B, with a certain limit as to price. A iiitenfinig to buy 
on the joint account of himself and B, and expecting that B 
will ratify the contract, but not disclosing such intention to the 
seller, enters into a contract in his own name to buy at a price 
in excess of the limit, B cannot ratify the contract ^ 

A bailiff may receive the jvnt of land on behalf of the 
unknown heirs of the last owner in posse.S'^ion, and those heirs, 
when their title is ascoitaiiicd, can ratify his acts ^ 

A company is bound by the acts of persons wlio take upon 
themselves, with the knowledge of the directors to act for the 

1 . Hoiiard V Patient Imnj Co, (1888) 38 Ch D 156 

2. Touchf V Mftf opnhiitn Wot ehuu'^inq Co ^ Il87l) L K 6 Uh. 671; Rf lUth ami 
Plants (I 089 ) 61 L T 206, Re Enqltbh and Colonial Ptoduce Co, (1906) 2oh. 
435; Be Cinnamond PmJc Co., (1980) N. Ir 47. 

8. llouurd V Patent Ivoiy Co, sapia 

4. Pi€»ton V L Wl & N Ry., (1856) 5 H L 0. 605. 

Shreic^hury v. N. S, By (1866), L. R 1 Eq 593. 

5. Halsbmy, vol, 1 (2iicl Edn.) p' 232 and the aathoritiBB cited therein. 

6. Ibid p. 233. 

7. Keighley v. Durant (l90l) A, 0. 240, 

6. Lyell y. Kennedy, (1689) 14 App Ga 437, at p. 456. 
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company, provided such persons act within the limits of their 
apparent authority, and a person dealinpr bona fide with such 
persons has a right to assume they are duly appointed.i The 
share-holders of any company can ratify any contract wliioh 
comes within the powers of the company in the memorandum 
of association.^ 

It is to be observed that n person who is not of the ago of 
majority according to the law to which he is subject or one who 
is not of sound mind, is not competent to contract and, there¬ 
fore, not competeiit to employ an agent.As ratification 
establishes the relation of tlie principal and agent retrospeotivoly, 
it is necessary that the person for wliom or on whose belialf the 
act is done or the contract is made, which is sought to be ratified, 
must bo capable of doing the act, or entering into tlie contract 
itself in order to give the person who docs it an authority to 
act as his agent.^ This capacity to contract must not only exist 
at tlie time when the act is done or the contract is made, but 
must also continue up to the time such act or contract is 
ratified.5 So if, for any reason, the contemplated x)riiicipal has 
become, since tlio doing of the act to be ratified, incax^able of 
doing the act himself and of authorising it to be done, lie is 
incapable of ratifying it.<5 llatification can only bo made when 
the principal possesses at the time the power to do the act 
ratified. He must be able at tlie time to make the contract to 
which by his rai ification lie gives validity.'^ So principal’s 
competency to contract or to do the act at both points of 
time, namely, when the act is done or the contract is made and 
when it is ratified, is essential for a valid ratification.** Thus, it 
has been held under the English law, that n contract entered 
into on behalf of an infant, other than for nei cssaries, will not 
bind the infant, nor can an infant after coming of full Hge ratify 
any contract made on his behalf during infancy, even if there 
is fl new consideration for it.t* 

Ratification itself presujipo'^es tliat the act or contract 
sought to be ratified is unautliorised. Where there is a^tllnrl'^’a- 
tion there is no question of ratification. The act or contract 
itself being authorised does not stuud in need of ratification 
for its being binding on the iiersnn authorising the same. It is 
only in the case of act done witliout actual authority that the 
question of ratification arises in order to render it valid and 
binding on the person for whom or on whoso behalf it is done. 

If, before tlie principal has ratified the contract, the 
intervening circuiii'-tancas change the position of the paities 

1 Smith V. Ihilf fV, (1B49\ R C. B. ««8; (18^2), 11 V. B. 897. 

2. Grant v. Unified lvin/;dom SnitrhljtnL lintl (’tt , (IRHU) 40 ( h. Div. 135. 

3. See S 1H3, Indian Contracst Act, lS72, nnil notes on pages 55 to C3, 

4. See Mecheni, S. 370. 

8. Mechem, S. 385 ; Halebury, Yol. I (2ucl Edii.), Art. 400, p. 231. 

3. Mochein, S. 385. 

7. Per Field J. in Mr Cracken v. San Francisco. iG Cali, 59l ; Cf. hnamhandi v. 

Haji Muloaddi, 45 Cal. 878 P. C. 

8. Mechem, S. 385 ; Halsbury, Vol. I (2nd Edn.), Art. 401, p. 281 
1 Halsbury, Vol. I (2nd Edn.), p. 232. 
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in fiuch a way that it cannot be ratified without prejudice to the 
other party, the law will prevent the principal from ratifying it 
to safeguard the interest of the ijinocent parties. If, for instance, 
A enters into a contract with B representing himself and acting 
tor C as his agent without CV authority, but before C ratifies it 
B comes to know that A has entered into the contract without 
authority and rescinds the contiact. C cannot ratify it after such 
rescission.* Where an agfoit without authority made a payment, 
but the payee discovered that the payment was unauthorised 
and returned the money, it was held that no subsequent ratifica¬ 
tion conhi defeat an action to recover the debt from the 
principal.2 Where a policy is negotiated by a mere volunteer 
who surrenders it before the assumed principal knows of and 
ratifies it, he cannot .subsi‘quently ratify So also if third 
persons acquire rights alter the act is done and before it has 
received the sanction ot the pnncipal, the ratification cannot 
ordinarily operate retrospectively <o as to overreach and defeat 
those rijihts.^ 

The ratification of an act or contract is effected if the 
principal aerr^pts such act or contract as effected by his agent 
unconditionally either expressly or by necessary implication 
That such acceptance niiist be unconditional and unqualified is 
essential for a valid ratification. Where it is qualified or 
conditional the rntification is invalid unless the other paty 
agrep.s to abide by the art or contract subject to the qualifica¬ 
tion or condition thus iinpo.sed. In the latter cases it is not 
ratification of the old contract but a fresh contract made between 
the parties themselves. Ko any condition imposed by the 
principal on the terms of the original contract vitiates the 
ratification. For instance, a contract cannot be ratified in part 
and repudiated in part. If ratified, the whole contract must be 
ratified, and the agency accepted cum one re J* 

No valid ratification can be made by a person whose 
knowledge of the faces of the case is materially defective. 

( 6’. 19H, Indian Contracf Act, 1H72). 

The principle by which a person, on whose behalf an act is 
done without his authority, may ratify and adopt it, is as old as 
any proposition known to the law, but it is subject to one condi¬ 
tion in order to make it binding; it must be either with full 
knowledge of the character of the act to be adopted, or with in¬ 
tention to adopt it at all events, and under whatever circumstan- 
ces.<^ It may be stated as a universal proposition of law that in 
order that a person may be deemed to ratify an act done without 
his authority, it is uece.sBary that, at the time of the ratification, 
lie should have full knowledge of all the material circumstances 
under which the act was done, unless he intend to ratify the act, 
and take the risk, whatever the circumstances may have been. 

1. Walter v. Jnme**, L 11 6 Ex. 124 ; jSft/lrrell v. Jftaptev^ l9 N. Y. 401 ; CocTcerham 
V I'prw/, 4 b la Ann. 209, 

2. Walter v. Jume% BUprs. 

3. Stillwell V Staples, Bopea. 

4. Meohoni, 8. 3S5 ; Wood t. ilfc Cain, 7 Ala. 800 

•B. V. P<rrl-, (1806), 7 East, 164 ; Halsbury, Vol. I, (2nd Edn.), p. 234 ; See 

also 8 199, Indian Contraet Act, 1672. 

6. Per Willes J. in Phosphate of Lime Co, v. Green, L. B. 7 C. P. 56. 
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Blit it is not ;aBoes8ary that he shouM have knowledgre of the 
leifal efeot of the act, or of collateral fircuinstancew affectiri^^ 
tlie nature thereof.^ FCnowled^e of 6very <letail or of every 
trivial circumstance is not essential, but knowledge of every fact, 
w'hich the issue shows to be material is, unless Avaived, required 
in order to hold the alleged jjrineipal re.sxjonsible.^ 

It is thus clear that where llie SLippO'-icd ratification relates 
to acts as to which there is no pretence of any prior authority, 
where it is nob a question merely of excess of authority, full 
knowledge of the facts and unequivocMl adoption after such 
knowledge must be proved, or, in the alternative, the circum¬ 
stances of the alleged ratification must bo such as to warrant 
tlio clear inference that the principal was adopting the supposed 
agent^s act whatever they were or lioAVovcr culpable they wore.^ 
Accpiiesoence and ratification must be founded on full knowledge 
of facts.^ Before the principal can be bound by ratification, 
lie must he proved to have had full knowledge or at any rate 
means of knowledge of all the essential facts of the tiansaotiou 
into which his agent had entered on his behalf.There can bo 
no ratification of an invalid transaction wliere the person 
performing the supposed act of ratification has been kept bv 
the conduct of the party in whose favour it was made unaware 
nt the invalidity of the first transaction and had not at the 
time of the supposed ratification the means of forming an 
independent judgment-^’ Where on a direction by tlie primupal 
to his agents to purchase grain for him, the agents sold to him 
1 heir own grain at a price higher than the prevailing market 
rate, the prineipal was entitled to r^^pudiate the transaction and 
could not be* alleged to have ratified it in the absence of 
knowl(*dge that the agents were selling their own property and 
were charging him in excevSS of the market ratc.'^ So, wlioro a 
firm was employed to invest money in ‘other Uhetti firms’, liut 
the^^ employed a part of the money in tlieir own business and 
furnished accounts from time to time of their dealings with the 
money showing its actual disposal, but the accounts were very 
obscure and no attempt was made to explain to the priiicipnl 
Avhat his agents were iloing or why they had so deviated from 
their original instructions, hehh there was no full knowledge of 
facts and it was also at least doubtful whctlier what tlie agents 
dll I could be regarded as acts done on behalf of t ho principal, 
and therefore the doctrine of ratification could not apply.^ 

An agent wrongfully distrains certain goods without the 
authority of the principal, and pays over the prrjceed.s to the^ 
principal. The principal is not deemed to liave ratifiefi the 

t. BowsteAd, Art. 38, pp. 48, 49 
i*. Lynch V. 25 Colo 10.'I. 

3. V. Kcdat\ 1936 Cftl. 87=161 I.C 224; Marsh v. Joseph (1897) 1 CJh.2l3. 

4. JtiguiohHnd<i» v. Prrlfoiijif, 22 Bom. 1, 13 ; Gauri Shnnkrtr v Jawala Pershad^ 

1930 Oadh 312=7 O. W. N. 426. 

Kati/ani v. Pori Canning Land Impror. Co., 19 C. W. N. 56. 

C. Barer v. King, (1853 — 56) lO E. R. 1046 ; Raja Mohan v. JWtfrtr, 12 Lack 435= 

1987 Ondh 87=164 I. C. b46. 

7. Damodar v. Shenram, 29 All. 730. 

8- Murugappa v. O/f. Ass. Madras, 42 C. W. N. 8, P, C. 
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wrongful distress by receiving the proceeds, unless^ he received 
them with a full "knowledge of the irregularity, or intended, 
without inquiry t6 nsk upon him self.i So, a principal 

will not bo deemed ^ ratify a voidable transaction unless he 
knows that it is voidable .2 

An agent, with ai^^ority to distrain for nmt, wrongfully 
seized and aold a fixture, and paitl the.proceeds to the principal 
who aroc^.i/<^ed them without notice of the illegality. Held, that 
the ptincipal had not ratified tha trespass.3 

Auagont, without authority, feigned a distress warrant, and 
after the distress, informed his principal, who said, that he 
should leave the matter in the agent^s hands. Held, that that was 
a ratificlition of the whole transaction, though there had been 
..irregularities in levying the distres.s of which the principal had 
no kiiowled ge.^ 

An agent entered into an agreement on behalf of his 
principal. A letter from the principal, saying that ho did not 
knoAV what the agent had agreed to, but that he must support 
him 111 all he had done, was held to be a sufficient ratification of 
the agreement, wliatever it might be.*'* 

All agent purchased a chattel on his principal’s behalf 
from a person who had no right to sell it, and the principal 
ratified the purchase. Hold, that the principal was guilty of a 
conversion of the chattel, though he had no knowledge at the 
tirne of the ratification that sale was unlawful. Here, the 
m^cumsbaiices rendering the transaction a conversion were 
collateral to and did Jiot form part of the contract ratified,^ 

Tn Grishchandra -Das v. Gillander, Arbuthnot dk Co.,'^ the 
plaintiff lot to A who had been omployod by the defendants, a 
cargo boat to land certain good.s and during the landing of the 
goods a dispute as to the terms of hiring arose, and on A refus¬ 
ing to pay what was alleged by the plaintiff to be duo to him 
for the hire of the boat, the plaintiff lefused to give u^ certain 
bales then remaining uiilanded from his boat. A thereupon 
communicated the circumstances to an assistant in the defen¬ 
dant’s firm, who afterwards went to A and forcibly took the 
goods from the plaiiitiff'’s boat without satisfying the plaintiffs 
lien thereon, and the defendant’s firm received thoiii into thoir 
godowns. It was proved that A and the assistant acted without 
the knowledge or authority of the defendants, and that the defen¬ 
dants received the goods without any knowledge of how they 
had been obtained except so far asletters written bythe plaintiff’s 
attorney to them may have conv<^yed knowledge of the fact that 
the plaintiff claimed a lien on the goods, such letter giving no 

1 . LeuHa V. Pfad (1845) 14 L. J. Ex. 295=13 M dk W. 834 

2. Seo Spackman v. Evant, (1868), L. K. 3 II. L- 171 ; iSnvery v. King, sapra. 

3. Freeman v. /ioaker, (1849), 13 Q. B 780 ; Becker v. Hiebold (1013), 30 T. Xi. H. 

142. 

4. Hmelar v. Lemogne (1858), 28 1L» J. C. P. 103. 

5. FifetunuHee v. Bayleg, (185G), 26 L. J. Q. B. Il4=6 El. & Bl. 858- 

6. Hilhvrrg V. Hatton, (1804), 2 H. & C. 822. 

7. 2 B. L. B. O. C. 140. 
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infonufttion as to the circumstaoces Under which the goods had 
been taken. Peacock C.J., held that in, the abHence of such 
knowledge on their part, the receipt of the goods by them did 
not amount to a ratification of the wrongful act of (heir assistant 
and A so as to render them liable in an action by the plaiTitiff 
for damages. On the question of the eflTect of the receipt of the 
goods, Peacock (J. J., said; “Tlio letter ( written by the plaintiffs 
attorney to the defendants demanding the return of the goods ) 
did not state or inform them of the circumstances unejer which 
the goods had been taken out of the plaintiff\s possCssitvn, but 
nif^rely tells that Messrs .Judge and Heckle who were the 
plaintiff’s attorneys, had been coii-sultetl with refermoe to the 
defendants having trespassed on liis eargoboat dinJ taken foioible 
*iiid wrongful possession of the goods . .The 

detVudaiits knew that they had not commit tod any torspass on 
the plaintiff*’vS cargo-lioat; and this letter gave tliem no such 
knowledge or notice of the ciieiimstances as rendered their 
subsequent receipt of the goods a ratification of the tre^>pa8S- 
It might have put them to an irKpiiry as to the eiroumstancos 
under which the goods had been taken; but they were not bound 
to make that inquiry, and the fact of their not inquiring could 
not convert their suhsecpient receipt of the goods witliout 
knowledge of the real state of the facts, into a ratification of 
what they did not know”. 

Where a landlord directed a bailiff to distrain for rent, 
giving directions to the bailiffs to take goods only on the 
demised premises, and the bailiffs look some cHttle belonging to 
the persons outsicle the demised premises; and the bailiff'after 
sale made over the whole sale proceeds to the landlord. Parke,I., 
held that the act of the Landlord in directing tlie sale of the 
Cdltle and receiving the proceeds was a sufficient ratification of 
the acts of the bailiff's in making the distress as to such of the 
cattle as were taken on the demised premises, because the laking 
of them was within the original authority given; but that as 1o 
the others takem outside the demised preimsea, the landlord 
could not be linble, unhss he rafiftefi the actf< of the hailiffa 

knoiiyledge that they look the cattle elsewhere than on the 
demised premises, or unless he iiiPHiit to take' upon himself, 
without inquiry, the risk of any irregularity which they miglil 
liavo committed and to adopt their acts.i 

Both acquipscen(’'e and ratification must be fouiidt d on a 
full knowledge of tlie facts, and further, it must bo in relation 
to a transaction to which effect may be given thereby ; therefore 
wh^re the accounts of a bank in iiquidation had been changed 
HO as to represent the bank as a debtor in respect of a sum 
which had been borrowed by its manager for its own purposes ; 
hold, that the doctrine of acquiescence ami ratification by the 
liquidating authorities would not avail to render the bank liable 
to pay a debt which it never owed.^ 

1. V, Head, 13 M. & W. 834. Bee also Smith v. Cofogan, 2 T. B. 189 (note) 

and iCaUymohan Jioy Chowdhry v. Ramjoy 6 Hay, 289. 

2 La Rfinque Jnequen Cm tier v. La JSafiqi*e D* Epargnf> de fa cite du Monirevd^ 
L- B. 13 App. Oas. 111. 
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An act done by an agent in excess of hie authority may 
also be ratified,^ But “there is a wide distinction between rati¬ 
fying a particular act which has been done in excess of authority 
and conferring a general power to do similar acts in future/' 
Therefore the ratification by a company of certain acts done by 
its directors in excess of the authority does not extend the 
authority of the directors so as to authorise them to dp similar 
acts in future,^ 

The requirement of knowledge of the material facts is just 
as important in tort cases as in those based on contracts.^ It is 
not possible to laydown any hard and fast rule by whicli it 
can in all cases be determined what facts are material. But 
generally speaking in the case of contracts, the parties, the 
consideration, the subject-matter, the time, the terms, the 
conditions, the obligations assumed, the risks incurred, the 
rights waived or surrendered—all these would ordinarly be re¬ 
garded as material ; while in the case of torts, the time, the 
place, the persons affected, the nature of the acts, done the 
extent of the injury—all these would seem material ordinarily.^ 

It is to be noted that it is ordinarily actual knowledge and 
not mere opportunity for acquiring knowledge which is de^mand- 
ed here. “Knowledge—not the existence of circumstances 
which would by the exercise of the case, result in knowledge— 
is essential to the ratification of an act.” The principal, where 
nothing has occurred to put him on his guard, is not bound to 
distrust his agent. He has the right to assume that the agent 
will not exceed his authority or practise fraud, or commit 
crime ; and he is obliged, before accepting the benefit of an 
authorised act, to inquire whether in performing it, the agent 
has not in some way violated his trust. Mere careless ignorance, 
or mere negligence in not discovering the departure from 
authority when there is nothing to suggest it, is not enough. 
Nor can the principal be charged with a construcrive notice as, 
for example, he is not obliged to search the public records to 
discover his agent’s defaults or unauthorised acts. But at the 
same time he cannot be justified in wilfully closing his eyes 
to knowledge. He cannot remain ignorant where he can do 
so only through intentional obtusencss. He cannot refuse to 
follow leads, where his failure to do so can only be explained 
upon the theory that he preferred not to know what on 
investigation would have disclosed. He cannot shut his eyes 
where he knows that irregularities have occurred. In such a 
case, he will either be charged with knowledge or with a 
voluntary ratification with all the knowledge which he cared 
to have,5 

Besides this, the facts in certain cases may be so patent that 
for the principal to profess ignorance would merely be to stultify 
himself. They may be so obvious that the principal, as a reason- 

1. Secretary of State v. Kamachee Boye^ (l859) 7 M. I. A. 476. 

2. Irvine v. Union Bank of AneiraJiat (1877) 2 App. Cafe. 356, at p, 375=4 I. A. 

66. Bee al^o Pratt (Bombay)t Ltd^v. E. D. Snssotm <£■ Co,, (1935) 6 0 Bom. 

326=161 I. 0. 12«, affirmed in A. 1. R. 1938 P. O. 159=174 L C. 545. 

3 Stexnman v Baffhnore Laundry Cfl., 109 Md. 62. 

4. Bee Katiar, p. 301. Heohem, B. 397. 

5. Bee Ratiar, pp. 301 and 302 and the anthoritiea cited therein. 
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able taan, cannot be heard to say that he was ignorant of them. 
Also, the duty to know them may be so interwoven with the 
proper conduct of his business, that he must, as an ordinary 
businessman, be presumed to know them. Actual knowledge, 
like any other fact, may also be inferred from the proof of 
knowledge of certain other facts or from the knowledge of 
some agent other than the one ratification of whose act or 
contract is in question, but not from the knowledge of such 
agent himself, t 

Where such agent is a mere voluuLeer and not the agent 
of the principal for any purpose, it is the duty of the principal 
or the person who becomes so by adopting the contract made 
ill his name and for him to make all needed inquiry and 
investigation into facts, acts and representations of the person, 
who without authority has assumed to act for him, before he 
adopts the contract as his own.2 Certainly if he makes no 
inquiry, but blindly accepts the proceeds as his own, there is 
strong evidence that he has voluntarily ratified having all the 
knowledge which he cared to have.® This rule also applies to 
the case where the principal of an agent having certain authority 
is advised that the agent has acted in excess of it, and accepts 
the benefit of such excess but pleads ignorance of its nature 
and extent.-* Effect of want of knowledge on ratification is to 
defeat the entire ratification and not to make it good as to all 
matters except that as to which there was no knowledge.® 

The English law on the subject is thus summarised by 
Bowstead:® 

“Ratification can only take place in accordance with and 
subject to the following rules and qualifications: — 

(1) Where it is essential to the validity of an act that it 
should be ratified within a certain time, the act cannot be 
ratified after the expiration of that time, to the prejudice of 
any third person. 

(2) Where an act, not being a contract, would, if it had 
been previously authorised, have imposed a duty on any thin! 
person the ratification of the act cannot, of itself, impose such 
duty on such third person, or render him liable as for non¬ 
performance or breach thereof, 

(B) Where an act is done which, if not previously autlio- 
rised nor subsequently ratified by the person on whose behalf 
it is done, would be a wrongful act on the part of the person 
doing it, the person on whose behalf it is done, in order bv 
ratification to justify it, must ratify it at a time wlien he might 
lawfully do it himself ; but the fact that before the ratification 

1- Katiar, pp. 802, 303. See also Mecbem, Ss. 405, 400. 

2 B^ach V, WilcoT^ 82 Mirh. 636; State Bank v. Kelhff, 102 luwn, 544, Wilder v. 
Beede, ll9 Cali. 646. 

a Merh<jm v. Forrester, 52 N, Y, 277 ; Eadie Aehhauffiht 44 Iowa 5l9 ; 

et Co., V. Ornndy Nat. Bank^ fil Iowa 222 ; Bape v. Armshy Co,^ 111 Cali. 159, 
Neimeyer Lumber Cq,, T, itfoore, 55 Ark. 240 ; BkiBijne v. PMlUpa, 127 
Pac, 346. 

5 Bee Meohem, S, 409. 

Article 29, p. 45, and the anthontieb cited therein. 
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aix action for the wronR has been coinuienced against the person 
doing the act does not aftect the validity of the ratification. 

(4) A payment cannot be ratified after the money paid has 
been returned to the person who paid it ; but the mere fact that 
the person on whose behalf a payinenl is rnade^ at first repu¬ 
diates it, does not prevein him from subsequently ratifying it. 

(5) The nitifie.itioii of a contract must take jilaee within 

a reasonable time after the eonlnvet is made, and before the time, 
if any, fixed for the commencement of the pertormance thereof 
by the other eonlracting party, in order to render it binding 
upon him. But the mere fact tiiat the person on whose behalf 
acontiaot is made refuses, at first, to reeogriize it, orthatthe 
other contracting lepiidiates it, does not, of itself, afiect 

the validity of a subse(iuent latification. 

A contract of marine, but not of fire, insurance may be 
effectively ratified l)y the owner ol the property insured, after 
the loss of the property, even li he has notice of the loss at tho 
time of the ratification 

Where an offer is made to an agent, and is accept eil by 
him without authoiity, the cntumstdiices that ilie person who 
made tli(‘offer gives notice to the pnneip.il ol the withdrawal 
thereof, does not, ot itseli. prevent the principal fiom subse¬ 
quently ratifying the acceptance and then^by making tho 
contiact binding on the person who made the offer. 

Where an agent accepts an offer, expressly subject to 
ratification, the offer may be withdrawn at any time before 
ratification. 

As to the time within which ratification may take place, 
tho rule thus is that it must be either within a tune fixed by the 
nature of the particular ease, or within a reasonable time, aftor 
which an act cannot be ratified to the pre.iUflieo of a tliird 
person. Where A, without the authority of the lancilord, gives a 
tenant notice to quit, the notice cannot be made binding on the 
tenant by the landlord's ratification after the time for giving 
notice has expired.^ 

The payment of a debt to a creditor of another cannot be 
ratified after the money has been returned to tho unautliorised 
agent. Thus, where A without B’s authority, pays a debt owing 
by B, and tho ct editor, upon discovc‘ring that A was not author¬ 
ised to pay the debt, returns the money to him, B cannot subs¬ 
equently ratify, or take advantage ot the payment.^ 

In Bird v. Broicn,^ the agent of a consignor of goods, with¬ 
out the autliority of his principal, gave notice of stoppage 
trmiffitu on the principars behalf. The goods afterwards arrived 
at their destination, and were formally demanded by the trustee 
in bankruptcy of the consignee It was held that the consignor 
could not subsequently ratify the stoppage tn transitu and so 

1. Deo d Mann v Wnlfer (1830), 10 B. & C 026; Doe d. Lyster t. (1841), 

2. Q B 143 Tlu> earlierib case o£ Goodtiile v Wooduard (1819) 3 B 

& A 689, must to this extent be considered nvt rniled 

2. Waiter v JamrR (18711, L R. 6 Ex. 124=24 L J £x. l04. 

3. (1850), 4 Ex. 786=80 R, B. 775.* 



CONDITIONS NECESSARY FOR RATIFICATION 


263 


divest the property in tlie ffoqds, which had in the meantime 
vested in the consignee's trustee in bankruptcy. 

It is agreed between A and B, who are partners, that on 
the death of cither of them the suiwivor shall have the option of 
purchasing the share of tin* deA'eased upon giving notice to his 
executors within three months after the death. A dies, and within 
three months after his death, O, on B's behalf, but without liis 
authority, gives notice to the executors ot B's intention to 
exei'cise the option, yuch notice cannot be ratified after the 
expiration of the three months so as to hind tlic executors.i 

The entry of an unantliorizeil agent upon lands barred by 
fine and proclamation, could not be ratifieil after tlie time for 
(Oitry had elapsed.^ 

An uiiautliorized demand of a debt by the creditor’s agent 
cannot, after tender by tlie deblor, be ratified so as to defeat 
the plea nf tender, unless the agent had implied authority to 
recrnv’^c the debt aiul give a discharge. A, being indebted to B, 
Dmders the amount of the debt. Subsequenlly, C demands the 
debt in B’s name and on his behalf, hut without his authority. 
B ( aniiot ratify the demaiul so as to defeat A’s plea of tender.® 

An unauthorised derriaiid of goods cannot ho ratified by 
the owner so as to ciiabl(‘> him to sue. A has iiossessioii of goods 
belonging to K. 0 demands 1 lie goods on B’s behalf, but without 
his authority B cannot ratify tlie demaTui so as to entitle him to 
inaiiilain an action against A for conversion of the goods.-* 

The owner of a ship pledges a policy of insurance thereon, 
The pledgee' without the authority of the owner, gives notice of 
ahandoiiTiient to the underwriters. The owner cannot ratify the 
not ice of abandonment so as to render the underwriters liable 
as for a constructive total loss.^ But by an anomalous rule 
limited to marine insurance a contract of marine insurance made 
by an agent on the principal'-s property may be ratified by the 
])i iucijial after notice of loss.^ 

All agent, after the death of his principal, distrained in 
the principal’s name for rent due. Held, that the executor might 
ratify the distress, and so justify the agent, although an action 
was at the time of the ratfication pending against the agent for 
the trespass, and although the distress was levied before probate.'^ 
^ 0 , where an agent after his principal’s death, sold the principal’s 
property professedly on behalf of the estate, it was lield that the 
person who was subsequently granted letters of administration 

1. Ihbhtns V. (1096) 2 Ch. 348=66 L. J. Ch. 724. See also Morrell v. 

SiuflU and MUUntfUm^ (1913) 2 Ch. 648. 

Lord Audley v. Pollard^ (1697), Cro. (Eliz). 561. 

3. Cole8 V. Bell^ (1808), 1 Camp. 478, n; Voore v- Callmvuy (1794), I E»p. Il5. 

4. SolomouB V. Dawes (1794), 1 Esp. 83. 

5. Jurdins v, Leathhy (1863), 32 L. J. Q. B. 192=3 B. & S. 700. 

Cory V. Patton (1874). L. R. 9 Q. B. 577 ; Williams v. North China Intniranee 
Co., (1876), 1 U. P. D. 757, C. A. ; Grovi>r and Qrover Ltd., v, Mathews (19l0) 

2 E. B. 401. 

7. Whitehead v. Taylor, (1839), 10 A. & E. 210. 
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migrht ratify the sale and recover the prioe.i The title of an 
executor arises at, and the title of an administrator relates back 
to, the time of the death of the deceased. 

A made an offer to B, the managing: director of a company, 
and it was accepted dy him on the company’s behalf. B had 
no authority to accept the offer. A then gave the company 
notice that he withdrew his offer, and the company subsequently 
ratified B’s unauthorized acceptance. Held, by the Court of 
Appeal, that the maxim ^'omnis raiihahifin retrotrahifuref mandato 
priori acquiparatur’^ applied, and that the ratification dated back 
to the time of the acceptance, rendering the withdrawal of the 
offer inoperative. Specific performance decreed against A. 

45. Who can ratify. 

As already not iced,^ one of the essential conditions for 
ratification is that the principle must be capable of contracting 
or doing the act himself. Tf a person is not competent to do the 
act himself, he is not competent to employ an agent to do it and 
a fortiori he is not competent to ratify that which he could not 
directly authorise.^ For instance, a corporation has no power to 
employ agents to do acts which are not within its corporate 
powers. It, therefore, cannot ratify such acts when done on its 
behalf and for it by a person assuming to act as its agent.^ But 
where the act is within its corporate powers or such as it can 
lawfully authorise to do in the first instance its unauthorised 
performance in its behalf mav as well be ratified in the same 
manner and with the same effect as by an individual.® 

On the same ground an infant'^ or insane person® or a 
person under duress® cannot ratify. A married woman cannot 
ratify acts which she cannot employ an agent for.^^ An executor 
or administrator of the estate of a deceased person cannot ratify 

1. FoHter V. Baieft (1843), 12 M. ft W. 226=13 L. J Ex. 104. 

2. Bolton Parinerg y. Bambers (IBBB), 4l Ch. 13 295 ; Rf PoriugeBe Copper 

tntneH, Ltd^, Ex p Badman, Et p Bohantfuet (1890), 45 Ch D. 16 ; Re 

Tiedemanii (1899), 2 Q M 66 These cases air of doubtful authority, the 
Jedioial Oominittee gf the Privy Council having, iii Fleming v Bank of Kew 
Zealand, (l900), A. C 577, at p. 587 leservcd liberty to reconsider them Sec 
Bowstoad, p 48, f ii (h), 

8. Bee notes on page 245, 

4. See also Merhem, S 365 

5. Ashbury ('airiage Cu.^ v. Htche^ L. R 7 H.L 653. 

6. See Mcchem, Ss 366—368 and the case nted therein. 

7 According to the provisions of the Indian (‘entract Art, a contract 1 y a iiiinor 
IS void tib MUio (Mo/frni Btfn v Ithaiitw JfrrSy 30 Cal 539 P. C ), and he cannot 
employ an agent (S. 183). lleiico a contract entered into on behalf of a minor 
othei than lor iieeeBsancs will not bind the minm, nor ean a minor after 
coming of fall age ratify any contract made on his behalf duiing minority, 
even it there is a new considorstion for it {Bmiihs v. K*n0 (1692) 2 Q B. 543 
cited at p. ante). The rule is codified in England (Infants Belief Act, 
1874, Ss 1 ft 2). Some coses which on the analogy of the English Common 
Law where a contract by a minor is only voidable and not void hold a 
contrary view, are not good law in India and therefore they have not been 
noted here. Bee also Eatigr, p. 327. 

8. Vftlke V. Wacktrshauset ^ 149 Iowa 107, 

9. Henry Y. Btaie Banh, 181 Iowa 91,Mc Earland t. 127 Ho. 827; BatcUny 

V. Xeal, 126 N. C. 271. 

See Eatiar, p 827 and the aatboritieB eited tberain. 
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acts dope during the lifetime of the deceased. But where acts 
have bew done for the deceased or his estate which the represen¬ 
tative might have authoriated and which the executor or 
administrator deems beneficial to the estate, he may ratify and 
enforce them. Of course where the executor or administrator 
has power to bind the estate by his own acts, he can employ an 
agent to do those acts and can, therefore, ratify them when done 
for the estate without his previous authority.i 

An agent cannot ratify his own unauthorised act* nor can* 
one of two joint agents ratify the act of his co-agent,but where 
the act, which when done by one agent was unauthorised, is 
within the general power of another agent of the same principal, 
the doing of the act by the first agent may be ratified by the 
wpcond.^ Ratification by an agent depends upon certain facts 
which must affirmatively be made to appear. The agent ratifying 
must have had general power to do himself the act which 
he ratified. They must both be agents of tlia same principal 
and the agent whose act is in question must have professed 
to act as agent of the common principal.'* This doctrine 
is frequently applied to the ratification of the acts of 
subordinate agents by the superior agents of corporations.® 
An agent who has the power to appoint a sub-agent and 
give him authority may ratify such acts of the sub-agent 
as are within his power to delegate and thereby make them 
binding on his principal.® So where an agent, who has not 
authority to employ sub-agentKS for his principal, has employed 
a sub-agent wlio thus thereby becomes the agent’s agent and 
for whose acts the agent is directly responsible to the principal— 
act of such sub-agent done in excess of the author'ty given 
him by the agent may be ratified by the agent so as to make 
him liable for them to the principal.'^ 

Again, as already noted, the capacity to contract, or to do 
the act must exist on both occasions, namely, when the unaiitho- 
nsed act is done and when it is ratified. Incapacity on the 
second occasion is always fatal to the ratification while incapa¬ 
city on the first occasions makes the doctrine of ratification of 
unauthorised acts of the agent inapplicable, although on the 
analogy of the doctrine it has been held in certain cases that the 
person for whom and on whose behalf the unauthorised act is 
done can adopt it as his own and thus make it valid and 
binding upon himself even though at the time when the act 
was done he was incapable of doing the act himself being either 
niinor or insane or labouring under some other disability.® 

46, What acts may be ratified 

Every act, whether lawful or unlawful, which is capable of 
being done by means of an agent, except an act which is in its 

Soe Eatiar, p. 327 and the authoritiOB cited therein. 

2. Penn v. Uvang, 2B La. Ann. 576. 

See Eatiar, pp. 327, 32B, and the American aathontiea cited thereih. 

Ironu'ond A^tore Co., v. ffarriBottf 75 Mioh. 197. 

•’>. See Mechem, 8. 374. 

*5- Nnetan v. Bronson, 13 N. Y, 587. 

7 Cowhy V. Fahien, 204 N. Y. 560. 

See notes on p. 345. See also Mechem, Sfl 370 and 371; Katiiar, pp. 329, 829. 
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inception void, iw capable of ratification by the person in whose 
name or on whose behalf it is done.i Where A on A’j^llehalt 
but without his authority, purchases from C a chattel which C 
has no right to sell, under such circumstances that the purchase 
of the chattel is a conversion and B ratifies the purchase, B is 
guilty of converting the chattel.2 

Where an agent of a corporation assaults a man on its 
behalf, the corporation may render itself civilly liable for assault 
by satisfying it.-* 

A shipmaster uniitceHsarily, and without the authority of 
the owners, .sells his ship. The owners may ratify the sale, 
which then will become valid and binding.^ 

A, a solicitor, at the request of B, the holder of a bill of 
exchange, sues on the bill in tlie name ol: C without (J’s know¬ 
ledge or authority. C ratifies the action. A is entitled to 
recover the amount of the bill.-"’ 

A distrains B’s goods in the name of B\ landlord, but 
without the landlord’s authority. The landlord may ratify the 
distraint, and it is then deemed to have been levied by his 
authority. 

A transaction which i.s void ah iniHo cannot be ratified.'^ 
A signs an instrument in B’.s name with«nit his authority and 
with intent to defraud B cannot ratify the signature, because 
it i.s a forgery and is void in its inception.^ But if B, knowing 
of the forgery, by his conduct induces a third person to believe 
that the signature is his, and such third person acts on that 
belief to his detriment, B will lie estopped from denying that 
it is his signature in any aetiori between him and such third 
person.^ So, if B knowing of the forgery, delays rejiudiating the 
signature, and the third person thereby loses his right of action 
again.st tlie forger.!^ 

An act which is void in its incei)tiori is not capable of 
ratification, because it is one winch the intenrled iirincipal had 
not the power to do Many eases illustrate this rule, largely 
connected with acts done on behalf of corporation or companies 
which are n(;t within the scope of their powers as limited by 
the .special Act, ehart(‘r, or memorandum of association under 
which they am incorporated However desirous the members 
of the corrioration or eompany may be of ratifying such an act, 
they cannot do so Where tln‘ directors of a company enter 

1. BowRtouil, Aitifle 27 p 42. 

2 Hilhfrnf v Unttort, (l8(i4), 33 L. J Fj\ 19e 

3. Kd'^ivt H ('unni%e» liif ^ v. Hjooih (13r>]), G Ex 3l4. ’ 

4. The Austr(ih» l3 Mon P. (’ C 132. 

6. Anrona \ Mark<* (18G2), 31 L J Ex 1G3 

e. mUtehrad v. 'Iwfhf (18391, 10 A & E 210 

7. See also Muuji Ram v, Tara Sinqh (l8Bl), 3 All. 852 (not an ordinary case 
of agfoiicy, but the principle la the same) ; Mndura Mumnpnltty v. Alaqtriaami 
(1939) Mad. 928—A. I. R. 1939 Mad. 957 ; Mmt. Malan v. Mohan Stngh^ 1935 
Lah. 647. 

8. Brooke v Hook (1871) L. K. 6 £x. 89 ; Greenwood v. Martins Bank (1933) 
A. C. 51. 

9. M’Kenzte v. British Linen Co, (1881), 6 App, Caa. 82, H. L. 

10. Gresnif vod v. Mat^tms Bank, supra. 
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into a which is not within the scope of the memo- 

ratntoltL^f association, the contract cannot be ratified by the 
ey&ii with the assent of every shareholder, beoaiKse 
it is ultra vires, and therefore void.i Similarly, if directors pay 
dividends out of capital on a balance-sheet inflated by known 
bad debts, such a payment cannot be ratified by the share¬ 
holders, because the powers of the company do not authorise 
the payment of dividends out of capital,^ But an set which 
is beyond the piiwers of the directors or otIuT agfciits, hut 
within the greueral powers of the company, may be adoptetl and 
validly ratified by resolutfon of the shareholders,® thougrli such 
a ratification will not be implied merely from the fact that 
the shareholders have seen and passed without eomment the 
balance-sheet or formal documents.^ Shareholders may, how¬ 
ever, by acquiescence ratify such an act if they have a fiill 
kiiowledg^e of the circumstances.^ 

The illeg^ality of an act will not of itself prevent its ratifi- 
(‘iitionJ’ A trespass or assault committed by a s<‘rvant is capable 
of boinff ratified by (he employer,? but a principal or employer 
is. in such R case, only liable to the extent of the acts ho lias 
ratified.8 An act tortious ab initio may be ratified, as wliere 
agcMits wrongfully seized possession of a Stranded ship, and the 
principals wrote in terms of approval but the receipt of money, 
tlip proceeds of an illegal distress, is not a snfficienl. ratification 
of the illegal acts of the agents levying the distress, unless 
the principal has knowledge of the illegalityJ^^ 

There is a distinction between an endeavour to ratify a 
void and a voidable act; the former cannot, as wc have seen, 
ratified, but the latter may be. In Huree Rani v. Jeetvn Ram^^ 
a usufructuary mortgage was granted by the agent of a minor 
to one Joetuii Ram, as was alleged, without authority, and 
subsequently the right, title and interest of the property 
mortgaged was put up for sale in execution of a decree obtained 
against the minor. Upon the aactioii-purchaser at the execution 
of .sale endeavouring to take posse.ssion, Jeotun Ram set up his 
Mile under the usufructuary mortgage which had then two years 
to run. The Court hold that the act of ihe agent was the act of 
the minor which until avoided by a distinct act on the part of 
the minor on his coming of age, must be considered as valid, 

1. AMury CarriuQ^ Co., v. lUrhff (1875). L. R. 7 H. L. 6^3. 

2. Ii6 'Rrchanyfi Bankimy Co,, Flitf'rnffs ntHf, (1882) 2l Ch. J). 5l9, t\ A. 

3. Irrmf* V. Union Bank of Australia (1H77), 2 App. OaB. 366. The directors 

themsflves may ratify an art done on belialt of the company if the act whm 

Within their own powers {BVaoti v. IVeat Hartlepool Hail, and Harbonr Co., 
(1865) 2 Do G. J. & 8. 476. 

4. Blarkhurn tf- Disfrirt Benefit Buildiny Society v. Cunliffe Brooks t£‘ Co., (1885) 
29 Ch. D. 902, C. A. 

5. London Financial Association Kelk, (1884). 26 Oh. D 107; See also Halflbury, 
Vol. I (2nd Edn.) Art 398, p, 230. 

G. Ifwll V Pickersyill (1619), 1 Dfod. A Rin^. 282. 

7- JSastern Counties Hail Co., v. Broom (1851), 6 Exch. 314. 

8. Jfaseler v, Lemoyne (1856) 5 0. B. (N. 8.) 530; Knight r. North Metropoliiian 
Tramways Co., (1898), l4 T. L. B. 286, 

9. Hilhery v. Hatton (1864), 2 H. A C 822 ; See also Barns v. St. Mary, Islington, 
Guardians (1911), 76 J. P. 11. 

10. Freeman \. Rosher (1849), 13 Q. II. 780. 

lb 12 W. R. 879. See also Kehal Kristo Dass v. Hamehander Shah, 9 W. B. 571. 
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but that more than four years had elapsed since^the minor 
attained majority, and he had not repudiated the usttfruotuary 
mort^ra^^e. it must be taken to be good; and that therefore ali 
that the a net ion-purchaser was entitled to, was the reversion of 
the minor in the property after the usufructuary mortgage had 
expired 

It is essential to a valid ratification that what has been 
done should liavo been done by an agent on behalf of the 
principal or a person assuming to act for the pnnoipar.s benefit. 
The principal cannot ratify an act done by stranger either on his 
own behalf or on behalf of a third part^. Cliief Justice Tindixl, 
in holding that an act done by an agent, on behalf of A could 
jnt be ratified by B, took this distinction and said ‘‘That an act 
done for another by a person not assuming to act for hinivself, 
but for such other person, though without any precedent 
authority whatever, heComes the act of the principal if subse¬ 
quently ratified by him, is the known and establnhed rule of law. 
In that case the principal is bound by the act, whether it be for 
his detriment or Ins advantage, and whether it be founded on a 
tort or a contract. to the same extent as by, and with all the 
coiisocpiences which follow from, the same act done by liis 
previous authority. Such was the precise distinction taken in 
the Year Book, 7 Henry 4. to. 35 a, that it the bailiff took the 
lieriot, claiming the property in himself, the subsequent agree¬ 
ment of the lord would not amount to a ratification ot his 
authority as bailifi' at the time; hut it he took it at the time as 
the hailifi* of the lord tlie subsequent ratification by the lord 
madi' him bailiff at the time The same distinction is also laid 
down by Audei\soii (J. J., in (Todbolt’s Reports, T09* ‘if one have 
cause to distrain my goods, and a stranger of his own doing, 
without any warrant or authority given him by the other, takes 
my goods, nut as hailifi* or servant to the other, and 1 bring an 
action of trespass against him, can he excuse himself by saying 
that he did it as his bailiff or servant V Can he also tatlier his 
misdemeanor upon another*!^ He cannot, for once he was a 
trespasser, and his intent was manifest” This piineiplo was also 
cxphiinod by Lord Justiee Thesiger, in Jonen v Ilope/^ In that 
case the plaintiff sued the commanding officer ot a regiment and 
the other ofi'iceis on a contract for clothing. First, a contract 
with the corps was set up; but the Court lield there could be no 
such contract, as there no such legal entity. The plaintiff 
then set up a contract with the colonel personally, and sued the 
officers as having ratified this second contiact, although it was 
admitted that the original contract had not been made on theii* 
behalf. Jjord Justice Brett held the colonel had never contracted 
personally, and said:’‘It escaped notice at this tiial—notwith¬ 
standing tile length of it, as it seems to me—that whichever of the 
two contracts was made with Colonel Durnford, the question of 
raTification could not arise ; because if Colonel Durnford had 
made a contract binding himself personally that was a contract 
which did not assume to be made on behalf of any one of the 
other defendants, and therefore whatever they said or did 

1. Wilson V. Tnnman (1843), 6 M. & G. 230, 

2. (1886), 3 Times Rep. p. 247 and ffauhe v. Cole (1890), 02 L. T. 658. 
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oouW not be a ratification, They could not ratify a contract 
which fiidkliot assume to be made on their behalf. They mijfht 
iiave made a new contract; but the case ])ul was that they 
ratified that contract. Now they could not doit," So a man 
cannot ratify a contract made on behalf of his wife and another 

person d 

The doctrine of rabifation does not apply in a criminal case, 
thoiiffh a principal can by becoming party to tlieni, become an 
aer ^^sory.^ Thus, wliere the question was whether ii prisoner 
who had been tried for munlcr, coiivit't^ni, and sentenced to 
death, had been tried, convicted and sentenced legally inasmuch 
as the appointment of the Judge who tried hiui had not then 
iL siuictionod by the CTOveriiiuenI of India as requireil by 
Aft XXIX of isio, SJusse C. J. said : - "It was snggi'sieii, 
rariier than attempted to be argued seriously, that t he well-known 
li'gril maxira omni'i rntlhahitio n^trotraliitur ef mandato priori 
arquiparnfur applied to tlie present case, and that the siibse- 
qiu'pt ratification of the Act of the Governor in Council of 
Bombay, by the (Tovernor-Geiieral of India in Council, validated 
all iiitervnuiing judicial acts. No case was cited in which such 
a doctrine was upheld in a criminal case. There is neither 
princii)lo nor authority to support the proposition, and it 
would 1)0 a misapprehen.sioii and misapplication of tlie principle 
involved in the above maxira, which is founded upon the 
reliitiou of principal and agent, to apply il to a case like tlie 

present.’'3 

It lias been held under the English law that a person ean- 
not ratify an ai*t done by the sheriiF in the execution of Ins 
pulilu* duty, because it is done not as liis agent but by eommiuid 
of tlie Court, and being party to an interpleader issue after the 
shoritf lias sr) seized goods docs not any more eonstituto a 
ratification, since the seizure being done on bolialf of another 
OUc Court) cannot be ratified.^ 

An unauthorised act founded on tort may be the subject of 
ratification, but a ratification of a tort will nob free the agent 
from responsibility bo third parties. 

Acts done by public servants in the name of the (b’own, or 
the Grovernment of India, may be ratifi(»d by subseiinerit 
approval in much the same way as private transact io ns J* In 
these cases the etiect may not be to create legal diilies but, 
where the acts in que.stion arc of the kind known as "acts of 
State,’' to preclude courts of law from eiitertnining any claim 
founded upon them 7 Such acts are political, and outside the 

1- Soe also i^aunderson v. Griffiths (1926), 5 B. A C., 90|). 

2. Bes Wright’s "Prinoipal and Agoiit.’ 2iiii Ediu, p. 72. 

3. V. Harntf Gopnl, 1 Bom. H. 0. 107. 

4. irooIJpn V. Wriffht (1902) 1 H. & U. S54. 

Jiai Kishan Chand v, S*heoharan, 7 All. IL O. l2l KaUtfmohun liaivhowdhr}^ 

V. Ramjo)f 2 Hay, 2H9. t^tpphpn v. Elwnil^ 4 M A S. 259; Abdoula bin 

Rhaik Allif v. Stephen 2nd Ind. Jnr. O. 8. 17; Rani Shumusu,nihiri Devi v. 
Dukhu Mandate 2 B. L, H. (A. C. J.) 227; Girinh Chunder Dms v. GUlandtrs 
Arbuthnott Co,, 2 B. L. B. (A.C.J.) 140. 

6. Secretary of State v. Kamachee Boye, (1859) 7 M. 1. At470; CoRertor of 
Mattslipatam v. Cavaly Vencata, (1000) 9 M.I.A. 529, 554^^ 

7. Buron v. Denman (1047) 2 Ex, 167—76 B. B. 554. 
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scope of municipal law, and cannot, in ordinary circumstances, 
occur within the jurisdiction.^ 

A person ratifying any unauthorized act done on his behalf 
ratifies the whole of the transaction of which such act formed a 
part. ( S. JfffK Indian Contract Act, 1872). 

The principal can only ratify the contract or the act of the 
ag^ent wholly, and not in part, and he cannot adopt part and 
rapudiate the rest. ‘Tf yon adopt a man as your agent on your 
behblf you must adupt him throughout and take hib agency 
(*nw oncre*'"^ In t^riatowe v. }V hit more, the m aster of a ship 
without authority entered into a charter-party by which he was 
put to expense The plaintiff wished to reap the profits of the 
charter-party without paying these expenses. Tjord Cranworth, 
in giving judgment, said’ “The principle which must, 1 think, 
govern this case is one of universal application, namely, that 
where a contract has been entered into by one man as agent for 
another, the person on whoso behalf it has been made eannot 
take tlie benefit of it without bearing its burthen. The contiact 
must be performed in its entirety. Here tlie appellant, as agent 
for the owner, novv represented by the respondents, stipulated 
for certain benefits in consideration of certain burthens wliieh 
ho undert'^ok to bear and certain labours wliich lu^ undertook to 
perform. If be had authority to enter into such a contract, the 
principal is of course bound If he had not authority, then the 
principal may repudiate the contract: but he t‘arinot take that 
part of it wliich is beneficial to him witliout ])erforming that 
which is onerous”, 

Ilatification of one of a series of acts constituting one 
transaction operates as a ratification of the entire transaction.'* 
Qui senfit corarnodum senfive debet ef onus: he who derives the 
advantage ought to sustain the burthen. Hence' the principal 
cannot ratify that part which is beneficial to himself, and reject 
the ramainder; he must take the benefit to bo derived from the 
transaction cum onere.^ Hence whatever his previous authority 
to the agent, whatever his innocence, the principal must adopt 
the whole contract including the statements and representations 
which induced it or repudiate it altogether.^ The principal 
cannot, on his own authority, ratify a transaction in part and 
repudiate it as to rest, and hence the general rule is deduced that 
where a ratification is established as to pari, it operates as a 


1. Seti Pollock and Mnlla’s Indian Contract Act, 7th Edn p 555 

% Per Lord Kllenhorough tn ftovtl v Pack-, (ISOlil, 7 Eaiit, 1G4; See also Unton 
Hank of AnsirffUa v. Mr Chnlork (1922) A.O 24(), P (\ 

3. (l«Gl) 9 H & L 391. 

4 . liofhnell v. Eden (1859), 1 F. & F. 542. Cf., howovpr,//rrr;ivrm» and Vnmfirld 
jAd, V London and North Wtstern Knit Co„ (1917), 2 K. B. 755, where narriers 
who had pro'^eented for laicoiiy a serTant who had by a false pretence obtained 
|<oods and disposed of thorn, laying the property in the i^oods in theniaelves, 
were held to have ratified only a hare bailment and not possessjon ol the 
goods for purposes of carnage. 

5. Broom’s Legal Maxim, pp. 553, 554; See also Godfianram v. Jaharmufl, 40 Oal. 
335—17 C W N. 67=1(! I. C. 589; K T, B. y, Ftnn Sukhdeodwi, 1942 Pat. 
25=74 I 0. 431. 

6. UdfU V. Atherton, 7 H. & N. 172; ref. to in Godhnnrnm v. JauharmnU, 40 
Cal. 335. 
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Oimfirmation of the whole of that particular transaction of the 
a^eut^ So, if a principal adopts the act of an agent in l ospect of 
a purchase of property, he must^take the property subjec t to the 
conditions which the agent has incumbered it with, notwithstand¬ 
ing any secret arrangement between the agent and himself 
unknown to third parties,^ 

As the ad()|)Mou of a part of a transaction operates as a 
ratificiation of the whole, it hasbeenheld that whore the principal 
disposes of some of the goocis purchased without his authority or 
against his instructions, ho is cieomed to have ratified the whole 
contract of purchase and is bound by it iiotwiUistamling his 
i.hjeotioii that it was unauthorised.^ 

Where a trustee in bankruptcy accepts part of the proceeds 
cf an unauthorised sale of the property of a bankrupt, he is 
decerned to have ratified the whole of tlio transaction of such sale.^ 

Even under this rule the approval of one unauthorized act 
Jobs not necessarily carry with it the ratification of a further 
(i(‘t following after but not inseparable consequence of the prior 
one. For instance, where an agent without authority had 
collected money for his principal and applied it to his own use, 
]t was held that an aedion by the principal against the agent 
to rccov(‘r the money, while it might, operate as a ratification 
(it Ids collection of it, did not necessarily amount to an approval 
d his retention of it.& So, where an agent’s power offending 
Miuriey is clear, a recognition of th(^ loan as between the 
piiiicipal and the liorrower does not necessarily amount to a 
t.iiiticatiou of the agent’s act in taking insufficient securityJ> 
^indlarly, a principal by suing the agent to recover moneys 
r olliMded by him without authority does not ratify the agent’s 
acJ of the retention of it, but on the contrary repudiates iiJ 

47. How an act may be ratified 

Ratification may be expressed or may be implied in the 
conduct of the person on whose behalf the acts are done. 

fS. 197, Indian Contract Act, IHl'J). 

lLLrHTKA.TIONS. 

(rr) A, without Ruthonty, buys poods for B. Afterwfirds B sella them to C on 
his own account ; H's conduct itnplios'a ratification of iho piirchaae mtiilo 
lor him by A. 

(?d A, without B’a authority, lends B’s money to C. Afterwards H accepts 
interests on the money from C. B’s conduct implies a ratification of the 
loan. 

The ratification of an act or transaction may bo express or 
implied. A ratification will be implied whenever the conduct of 
Hie person, in whose name or on whose behalf the actor 
Iransaction is done or entered into is such as to show that he 

story on Agency, S. 250; PCnIani v. Port Canning tinif Land Improvement Co., 

19 O.W.N. 56, 62, See also Vithal Daa v. Seorefarg of isSiaie, 26 Bom. 4l0. 

lahenchunder Singh v, Sham Churn, W. R. (1864), 3. 

3- Cornwid V. fCtlson, 1 Yes. 5l0. 

fh-etcer ▼. Sparrow, 7 B. & 0., 3l0; Lythgoe v, Ve7‘non, 29 L. J. EiL 124. 

’j- Merhem, 8. 495; Schanz v. Martin 37 Misc. 492 ; Knowlion v. School City, 75 

Ind. 103. 

hank of St. Mary v. Calder, 3 Strob, (S. 0,) 403. 

-Holland Coffee Co., v. Johnson, 80 Misc. 187. 
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intends to adopt or recognise such act or transaction in wlioh 
or in part.i 

As an illustration of it, where a shipmaster unnecessarily, 
and without authority, sells bis ship and the owners receive the 
purchase-money with a full knowledge of the circumstances 
under which the ship was sold, the receipt of the purchase-moue> 
is a ratification of the sale .2 

A is a bankrupt. B. at the request of A’s wife, purchases 
certain bonds with A^s money, and hands them to her. The trnstt e 
in bankruptcy seizes some of tho bonds as part of A’s fc\state. The 
trustee in bankruptcy has ratified the act of B and thereb\ 
discharged him from liability.-^ 

A is a bankru])t. B wrongfully sells part of A’s property 
The trustee in bankruptcy accepts tho proceeds or pait theront 
or idlierwise recognises B as his agent in the transaction. B 
is dooTTierl to have been duly authorised by the trustee to sel[ 
the property 

A employs a broker to execute a distiess warrant. The 
broker, in executing the warrant, ilh^gally seizes goods belong¬ 
ing to B. Ill answer to a letter from B demanding compensation 
A writes that his .solicitor will ac*ccpt service of any process Ji 
tliinks proper to issue. This reply is evidtuice of a ratilickdion 
by A of the wrongful seizure.^ 

A party to a contract which is fraudulent and voidabh 
as against him sues on the contract. lie is deemed to ratify 
the entire contract.® But a principal is not deemed to ratify d 
contract merely because, after repudiating it, ho ciitcis into 
negotiations for a compromise with the other coiitractmji 
party.'^ 

A debtor whose debt has been paid without his authority 
pleads the payment in an action by the creditor for the 
debt. The plea is a sufficient j^tificatioii by the debtor of the 
payment.*^ 

A recBives the rents of certain property for many year^ 
without tho authority of tho owner. The owner sues A for 
possession, and for an account of the rents and profits. Tin 
action is a sufficient ratification to render A the agent of the 
owner from the commencement.-* 

A contracts to do certain specified repairs to a ship. An 
agent of the shipowner, whose authority is to the knowledge of A 

1 . Bowstead, Art 3l, y». 50, and the aathoiities cited thoroin 

2. The litmtfa. The Charlotte (1861), Lvsh. 252 ; Hunler v. Tarlcer (1840), 7 M lir 
W 322 

5. Wilson V, Foulter (1724), 2 8tr 859. See also Vmon Bank of Australia v, Mf 
CHntock (1922) 1 A. C. 240, 

4. Breirei v. Sparrow (1027), 7 B & C 310; Lj^tht/oe v, Vernon (iBfiO), 29 L .T 
Ex. 164 Comp. VaJpy v. Sanders (1848), 17 L. J. O P. 249. Bee also Cornaol 
y. Wthon (1750), 1 Yes. 5T0 cited at p. 261. 

5. Carter v. St. Jjlfnry Ahhotrt VesUy, (1900), 64 J. P. 548, C. A. 

6. Ferguson v. Carrington^ (1829), 9 B. & O. 59. 

7. Barrett v. Irvine^ (1907) 2 Ir. B 462, C- A' 

0. Belshnw y. Bunh (1852), 22 L J. C. P. 24. Soe also Simplon v. Eggtngton (1855), 
10 Ex. 845, 

9. Lgell y. Kennedy (1809), 14 App. 0*s. 437, H. L. 
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limlt-ed to the repairs so specified, sanctions certain variations 
in the v^ork and the repairs are executed accordinpr to the 
contract as varied. The shipowner sells tlie ship as repaired. 
The sale is not a ratification of the unauthorized variations.^ 

The acts, words or silence of the principal which are relied 
upon arc some times spoken as in themselves a ratith’ation but 
tliey arc only the ’evidence of ratification rather than the ratifi¬ 
cation itself* The methods by which an implied ratification 
may be effected are as numerous and as various as the complex 
(Icaliiif^^ nf Ininuin life.3 It is not possible to enumerate them 
cxliaustively though cerlain general forms may be suggested. 

Jiatificatioii being a matter of as.sent to or approval of the 
aet as done on account of the person ratifying, any words or 
acts which show such assent or api)roval are ordinarily, sufli- 
cicTit ^ As for instance, where the principal, being informed 
of the act, agrees to it or says tliat lie is glad it is (lone or says 
I hat it is alright and directs that the matter bo proceoiled with 
nr tleclares that he will assume the unauthorized contract or 
agrees to pay the price stixjulatcd for or promises to perforin 
on Ills part or directs that tlic transaction be completed or the 
likc,^ there is evidence of ratifii*atioii.c Where, however, the 
principal distinctly repudiates the contract there is no ratifi¬ 
cation though he acoompanics the repudiation with the offer 
of a difiereiit contract,^ or subsequently voluntarily does 
soinetliing to mitigate the loss to the other party.® Thus, whore 
tile principal, when he whs informed of the unauthorised contr- 
lU't, a<Ivised the other party that it was unauthorised and warned 
lum not to proceed, but the other party nevertheless continucfl 
and the principal later on offered to pay the other party what 
lie thought as a fair measure of any benefit conferred on him, it 
was held that this offer by the principal did not amount to the 
ratification of the wliole contract. 

Another method of ratification is by voluntarily rocogiii- 
/nig the act or contract as binding and xjroceeding, with 
knowledge of thej facts, to pcrlonn the obligations which it 
iiiquisos. Thus, where the alleged principal voluntarily c'xecules 
and delivers the dcod.s called for by an unauthorised contract of 
^alc of land or delivers goods in pursuance of an unauthorisd 
(‘oliiract of their sale or makes partial payment upon an uiiautho- 
n^erl contract or otherwise proceeds to act upon and perform 

1 Furmun v. The Ltddf (1900) A. C. 100. 

Mechein, 8. 430. 

3 Met-heiii, S. 431. 

* Mechem, H 432. 

3 For in stance, by negotiation of the f^alo of an nniinthoriaod rnorlguge as in Iowa 
State Nationaf Bank v. TaifJnr, 9fl loira 631 ; or by eiirlorsmg a note executed 
without authority as in Washington Times Co. v WUder^ 12 App. 1). C. 62 and 
Mitchell V. Finnelh lOl Call. 614, or by giving n blank chequo with which to 
pay for the goods bought as in Brown v. Beiinnn, 48 App. Div. (N. Y.) 295. 

6. Roe Kstiar, pp. 307, 308, and the authorities cited therein. Where the man who 

promises is not the one for whom the agent purported to act, there is no ratifl- 

cation. Bobg y. Cossitt, 78 Ill. 638. Ree a/so Uttselar v. Lemogne (1858), 28 
li. J. C. P. 103, 

7. Hardtrick v. Kirtoan^ 9l Md, 285. 

Findlag y. Hildenhrand^ 17 Idaho 403. 
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it, there is e strong evidence of ratification. J So a principal who 
puts the tenant into possession and receives rent under an 
unauthorised lease, ratifies it by doing so .2 Where one left in 
-charge of a repair shop but without authority took in a bicycle 
to be repaired and shipped to the owner, and the proprietor of 
the shop repaired the bicyclej he ratifies the contract and is 
bound hy^he agreement to ship it ah directed.^ 

It is a general rule of constant application in the law ot 
agency*that he who voluntarily and with knowledge of the facts 
accepts the benefit of an act purporting to have been done on 
his account, by Ills agent, thereby ratifies it and makes it hiv 
own as though lie had authorised it in the beginning.^ It is a 
rule of quite universal application that he who would avail 
himself of the advantage arising from the act of another in liis 
behalf must also assume the responsibilities which it may impose 
or entail Where the principal has enjoyed the fruits of an 
unauthorised act of an agent done in his behalf, he will not be 
afterwards heard to say that it was unauthorised He cannot 
take the benefit and reject the bi^dens but must either accept 
them or reject them as a whole.^ One, therefore, who voluntarily 
accepts the whole or any part of the proceeds of an act done b> 
one assuming, though without authority, to be his agent, mu'^t 
ordinarily be deemed to ratify the act and take it as his own 
with all the burdens as well as all the benefits.6 

The rule, however, like other general rules, should be 
received with caution and should be applied with disorimiiiation, 
for there may be cases where acceptance of benefit might have 
been due to some mistake of fact, or benefits mignt have been 
thrust upon the principal to be afterwards made the basis of a 
liability.7 Thus, it has been held that a principal does not ratify 
the unauthorised act of his agent by accepting the proceeds or 
fruits thereof, if knowledge of it did not come to him in time to 
enable him to repudiate the entire transaction without substantial 
injury. If when he acquires knowledge, he cannot in justice to 
himself disavow the whole of his agent’s contract, he is entitled 
to stand upon what he authorised, and repudiate the rest.® But 
in such cases where receipt of proceeds is due to some mistake 
of fact, the principal, if he repudiates the transaction on 

1 Mechem, 8 433 ; Eatiar, p 309 and the anthonties cited therein. 

2. CJeiHstopher v. Sattonal Btew To, 12 Mo, App 121. 

3 RoUirut V Cycle Co «4 App Uiv (N. Y.) 297). 

4. Mechem, S. 434. 

5 See EatiAr, p. 310 and the numerouB Amonran anthonties cited therein Seo 
also illustration (b) to section 197 of the Indian Contract Act, 1872, cited st 

p. 261. 

6. See the illustrations cited at p. 262. 

7. See Weatherford etc., B. Co , v. Granger^ 86 Tex. 860 ; Print Tfat. Bank v 
Badger Jjumher Co„ 60 Mo. App. 266. 

8. Clark v. Clark, 69 Mo App. 632 j Humphrey v. Havene, 12 Minn. 298 ; Btyani 
V. Moore 20 Mo. 84 ; Baldwin v. Burrows, 47 N. T. 199. 

9. Cooley V. Perrine, 32 Am Rej). 210 So also in the case of unauthorised repaiis 

or additions to property of sueh charaoter that they cannot be remoyed and 
restored urithout senoua injury ; Poreman v. LWesdale, 1909 App. Caa. 100 ; 
Young V. Board of Education, 64 Mmn, 885 ; Mills v. Berta, 23 8. W. 910. So 
also where the property cannot be distingoished. v. Jordon 82 Fed. 66; 

Pratt V, Bryant, 20 Vt. 333. 
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MMitiUltAA iaW*Sttch fact, h.« must restore or offer to 
Hite ifQOaived mthia reasonable time; for 
ititootiok tet tett<sk after aoquiisitioa of such knowledgre ia 

it^f H Ooifeot erideooe of ratification,^ In such cases where 
restoi^tioo of the benefit ia not possible without substantial 
injury^ or whore what has been received has been disposed oP 
<^has been oonsumed tn the expected way before notice of the 
act or where what was received was only personal service 
accepted before notice,^ retention of such benefit is no evidence 
of ratification, and any recovery or restoration of such benefit 
must be claimed only upon a quasi-contractual basis.® Where 
restoration is possible it must be made at the place where the 
proceeds were received.® Where, however, the principal 
attempts to restore and tenders back part of what was received 
and is met with an unconditional refusal to accept a disaffirmance 
the fact that the residue was not tendered, does not defeat the 
prinoipare right.7 

It has been observed that acceptance and receipt in order 
to take effect as evidence of ratification must fulfil the followinjr 
oonrilitions: — 

(a) It must be by the principal himself or by some person 
other than the assumed agent on his behalf and with 
his express or implied amhority. 

(b) It must be with full knowledge of the fact that it forms 
proceeds of an unauthorised contract which stands in 
need of ratification to be binding on the principal. 

(c) It must be voluntary and not forced upon the principal 
by the emergencies of a particular situation. 

(d) It must be made in confirmation of the contract 
needing ratification and not in any other actual or 
supposed right ® 

Where the proceeds were never intended to come into the 
hands of the principal but of some third party as where the 
principal was without authority joined as a known acooromoda- 
tion worker in a note and the proceeds went to the principal 
debtor on the note,® or where they were received by the very 
agent who'didthe unauthorised act,^^ it is not enough unless they 
stop there with the knowledgeand acquiescence of the principal.^! 
Where such proceeds consist of currency only it is all the more 
necessary that they must have been received by the principal as 

1. See Katiar, p 312, and the anthorifcies uited therein Boe alno Me DetmoU V. 
Jaek 0 Onj 97 Wie. 54 which also lays down that the principal is, in such oasea 
always entitled to a reasonable time to determine his oonrso ; and Meohem, 
8s. 484—436, 

i! Clark ▼, Clark, anpra. * 

3. V. Michuiati, 64 Ark. 217 ; Baldtrin v. BmrtHva, 47 N. Y. 190. 

4. Swaifnm ▼. iTMon Mut, L. Ins, Co,, 40 8. W. 6lS. 

B. 8ee Katiar, p. 313. 

Mationai Improvament Co., v. Maickent 103 lows 113. 

7- Bromla^ V. A4a^ 70 Ark. 331. 

8- See X«tiar. pp. 318, 314, 

9. ChOM V. Cronsr, 7« Am. Deo. 728. 

10. MoBrOad Nat. Bank r. QUa of I^oweB, 109 Maas. 214. 

*1- Moeheni, S, 487. 





noit in mni^ other dktinct 
ea:i^iieity in which the i^oip^ weaid have the right to reoeive 
and retain For instanoe, where nn agent, who ia indebted 
to the i»!tinoipal, brings money to him and pays it, the principal 
receiving it in go^ faith is not bound to restore it when later 
on he learns that it was the prooeeds of some unauthorised act 
which the agent has assumed to do upon the principars acoomit. 
Money in such cases is not impressed with any trust and cannot 
be followed in the principaVs hand as the property of the party 
concerned when the principal seeks to repudiate the unauthorised 
transaction of which it forms the proceeds .2 But if the principal 
can be charged with knowledge of the actual facts at the time 
he received the money that it did not belong to the agent but 
was the proceeds of an unauthorised act done on his behalf, the 
nature 01 which was not then known to him, the money is 
impressed with an equitable trust which he must fulfil by 
refunding it if he repudiates the act of the agent on becoming 
aware of the nature of the transaction.® So if an -agent obtains 
money, with which he pays his debt to his principal, by disposing 
of his principaFs property, as if it were his own, the principal 
before reclaiming the property is not bound to restore the 
money so paid to him,^ 

So also the mere receipt and retention of the benefits of an 
unauthorised act does not amount to the ratification of such act 
unless it is accompanied with full knowledge of the facts or at 
least such knowledge as the principal cared to have.^ 

It is also to be noted that the acts of receipt and retention 
should both be voluntary, i. e., the principal must have a choice 
to do so or not as he liked. Where there is no such choice or 
where the benefits cannot be separated from something to which 
he is in any event entitled or where the contract though actually 
unauthorised is so much within the apparent authority of the 
agent, that he is obliged, so far as third persons are concerned, 
to carry it out or where he makes such receipt or retention only 
to avoid loss, or to make the loss as small as possible and not to 
benefit himself, there is no ratification and the agent at least is 
not released from liability bo the principal for such unauthorised 
act by such receipt and retention ® Where an agent for the collec¬ 
tion and transmission of a sum of money, who was given specific 
instructions by his principal to remit it by express, purchased a 
cheque drawn by parties then in good standing and credit in New 
York for collection but before it was so forwarded the drawers 
had become insolvent and the cheque was dishonoured, it was 
held that the agent having violated the instructions as regards 
the mode of sending the money, was liable to the principal for 
the loss sustained by him as tlmt the sending of the cheque to 

1. Thaeker v. Pray, til Mim. 291 ; San6om ▼. Firgi Nat. Bank, 116 Mo. App. 

50; Cate v, Hammond Packing Co., 105 Mo. App' 168. 

2. Ibid. Bee also Wyeoff t. Paid*, l27 Iowa S99, 

3. Awa V. Haneon, 119 Iowa 379. 

4. Wycoff V. Davit, supra. 

5. See Satiar, p*3l5, and the aothoritiee eite4 therein; See also Pkoephate of 
Limt Co., V. Qraen, L. B 7 0. P. 33. 

Bee Katiitf, p* 816, and the Axnaeioeik eothieritiea eiled theeeiA. Bee also 
Meohem, ^ 4S9 and 440; and Forman v. Liidndaia, 1900 A* 190. 
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|r#w IZVlfk fjWi^ oo^«1pUon ift isrnomnc© of the drawer^s inJiolveiiGjr 
imd ol utiaight constitute leches brought with 

diMlg^ <»f a }ess to hiai» was not an absolute retificatiou of the 
act of the agent so as to exone^te him from ell liabiUtyJ 

The reoeigt and retention of benefit must also be in confirma¬ 
tion of the unatithoqsed act and not in any other capacity. 
Where the principal would be entitled to the same benefit 
independkmtly of such nnauthorised act, the retseipt and reten* 
tion of it would not amount to ratification.^ Thus, a person who 
takes and retains property of his own, to the possession of which 
he is entitled, does not thereby ratify an unauthorised agreement 
of his agent in proouriiig such property.® 

The bringing of an action based on an unauthorised aot of 
an agent manifests unequivocally the principaPs determinsition 
to abide by it, to regard it as valid and to enforce its perfor¬ 
mance. The principle underlying is that if the voluntary 
acoeptanoe of the benefits of the act will ordinarily work a 
ratification, as it has been seen to do, a fortioii will the 
endeavour by legal process to secure those benefits to compel 
performance, accomplish that result.* 

The basing of the defence upon the act is, of course, 
equally within the spirit of the rule.® Here also it is essential 
that the principal must have knowledge of the facts, but in 
this case it is sufficient if he has such knowledge at any time 
before he demands judgment of performance.® A disclosure of 
the facts by the other party’s pleadings or evidence may be 
enough, if sufficiently definite and certain to put the principal 
to an election either to repudiate or to satisfy.*^ Where the 
principal on being apprised by the other party that his agent 
had given a warranty pleaded a set-ofF for the price of the 
warranted article, it was held a sufficient ratification of the 
unauthorised warranty.® Knowledge of a fact is one thing; 
knowledge that one claims the fact to exist, and another denies 
it, is another. The two things may by followed by very different 
legal consequences. The former is sufficient for working a 
ratification, while the latter is not.® 

It may be observed that in this case also if the principal 
choses to ratify, he must ratify in toto i. c., he must take the 
burdens with the benefits, and by demanding performance to 
himself he assumes responsibility for the instrumentalities^the 
frauds, misrepresentations, promises and conditions through 
which the act was induced so far as they affect the enforoeabili- 

1. V. 5 Helsk. (Tann) 425. Bat aodey ordinary oircmnstanooB 

tbe anoonditional aooeptanoe of aoch ^ choqna viU conatitote a ratidoation. 
JtathhfiH y. Citizen^ Stzamhoiti Co^ 32 Am. Bop 821. 

2. Baldwin FertiUzzr Co^ v. Thompson. 106 Ga. 480; Croaker v. AppMon, 2l Mow 
Idl; JThito y. Banders, 32 Mo. 188; Fomtan y, lAddesdale, 1900 App. Cm, 190. 

3. Baldwin FerHHzer Co , v. TAompaon, sapra. 

4. Mechem, B. 446 and the aathontiea cited thereffn. See aUo EatUr. p. 316 and 

V. Kennedy, 14 App. Oaa. 437. - * 

3. Belekaw v. Bush, 32 L. J. 0. P, 42; Simpson y. Eyyinyion, lo JCa. 849. 

6. Shinn t. Gnyton Co*, l09 Ho. App. 597. 

7. Eatlar, p. 317. 

8. Bdyan t. Bnadb, 172 Haag. 56l, 

Bhandnger Pk Ffmhodg, 69 Cenn. 5B3. 
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to a cdtttradt whiok is Iratidixlobt mA voidable as a^raiiMH) him 
sues on the coniif'act^ JEIeis deemed to ratify the entire eontraot.^ 
Where a seller of goods instniots his agent to sell out to the 
people of ondoubt^ credit but the agent sells goods to and 
accepts imtes from ^cple notoriously insolvent, the principal 
does not lose his claim against the agent merely because he sues 
upon such notes and attempts to realise some thing upon them>^ 

• It is also to be noted that such suit of defence, iii order to 
amount to a ratification, must be based on the validity of the 
agent^s act and not on its invalidity. In the latter case, namely, 
where such suit or defence is based on the invalidity of the 
agent’s act, there is no ratification of such act> 

« Acquiescence is said to constitute a ratification <jf an 
unauthorised Act. Acquiescence is to be distinguished from 
adoption of a c ontract by conduct generally, by the fact that it 
implies nothing active on the part of the principal, but consists 
in simply not objecting. A ratification of a contract by 
acquiescence is harder to prove when the act is the act of a 
stranger, as to whom there is no pretence of authority,^ than 
when it is the act of an agent has only exceeded his 

authority. 

When it is said that the principal has acquiesced and so 
ratified, acquiescence before the act must be clearly distinguished 
from acquiescence after. In the first case it may constitute an 
estoppel, and prevent the principal from setting up the want of 
authority. Acquiescence after, as between the principal and 
third party, has no legal eflFect whatsoever as between the 
principal and third party,® though it may have as between the 
principal and his agent, in that it may prevent him puttmg 
things right, minimizing the damage, or doing the same thing 
again. L. J. Thesiger observed as follows on this point:- “If a 
person having a right, and seeing another person about to 
commit, or in the course of committing, an act infringing upon 
that right, stands by in such a manner as really to induce the 
person committing the act, and who might otherwise have 
abstained from it, to believe that he assents to its being 
committed, he cannot afterwards be heard to complain of the 
act. This, as Lord Cottenham, said,'^ is the proper sense of the 
term 'acquiescence’, and in that sense may be defined as 
quiescence under such circumstances as that assent may be 
reasonably inferred from it, and is no more than an instance of 
the law of estoppel by words or conduct. But when once the 
act is completed without any knowledge or assent upon the part 
of the proson whose right is infringed, the matter is to be 

1, SCeohem, S. 446. For illastratioDi «ee y. (1689), 14 App. Ca4. 

497, H. L; Belehaw v. Bwh (1862), 22 L. J C. P. 24; u)d Barf'ett y. Irvine^ 

2 Tr. B, 462 C. A. aited tt page 262. 

2. F»rgu§on v. Carrinffion, 9 B. ft 0. 69. 

8. Aobhmm MQchiit 0 r. Toniv, 62 Iowa 207. 

4. MooheU), 8. 499, oltitig BarnsdaU y. 67 0 0. A. 278. 

6. Btory on Agency, Bee. 266; ifervA v. Jb«ej/A, U897), 1 Olu 218. ^ 

6, Ktfa Y. ThomoB (1866), 1 a ft. N. 479. 

7. Jm lAr DuXw of te^da y. Eatd AmAeret (1846). 9 Ph. 117. at p. 198. 





Wty tjUflte^at legal^ considerations. A rigffat of 
aotion has than YastiMl in him which, at all events as a general 
rttie, eaahot be diverted without accord and satisfaction, or 
rele«#e-«ander seal. Mete submission^ to an injury for any time 
short of the time limited by the statute for the enforcement of 
the ritfht of action cannot take away such right, althoupfh under 
the name of laches it may afford a ground for refusing relief 
under soine particular Circumstances; and it is clear that even an 
express promise by the person injured that he would take no 
legal prooeediugs could not itself constitute a bar to such 
proceedings^ for the promise would be without consideration 
and therefore not binding”.! In this case the defendant, a 
sub-ageUt for sale, had bought for himself and resold at a profit 
111 February, 1869. The plaintiff* was more or less aware of it in 
June, 1869, and did not take legal proceedings to force the sub¬ 
agent to account until April, 1873, and the Court of Appeal held 
he was nob'estopped from insisting upon an account. 

No legal liability can result from silence alone unless one 
owes a duty to speak.2 On the other hand it is a maxim of the 
Jaw of estoppel that he who remains silent when in conscience 
he ought to speak will be debarred from speaking when in 
conscience he ought to remain silent.3 Either of these situations 
are distinct from ratification by acquiescence. The question in 
the latter case is not whether the other party in reasonable 
reliance upon the conduct of the •principal has changed his 
situation to his detriment, but only whether a reasonable man 
may fairly infer assent from the circumstances.^ Where there 
IS estoppel by acquiescence, the change of situation of the other 
party to his detriment prevents the principal from denying the 
validity of the unauthorised act or contract, which he led, by 
Ills conduct, the other party to believe to be valid, wliile in the 
ca'se of ratification by acquiescence there is no need of change 
ot situation it being enough if the conduct of the principal is 
suf’h as to lead a reasonable man to believe that he has given 
Ins assent to sucli unauthorised act or contract. So the 
circumstances may fall short of creating an estoppel and may yet 
be sufficient to efiFeot ratification.^ So also although silence 
per se is no evidence of ratification yet it may be accompanied by 
such circumstances as to lead a reasonable man to an inference 
that it is due to the principal consenting to the validity of the 
unauthorised act or contract 6 

The above distinction, however, between ratification by 
quiescence on the one hand and estoppel or mere silence on 

1 Z>e Buttgche V. Alt (187S), 6 Ch. Div. 286, at p. 814, 

to aequiescenee being a defence againat an equitable claim, ace Blake v. 
OaU (1888), 81 a D- 126, 

2 Boyal Ina* Co., v. Beaity, 119 Pa, 6; Whitiemore v. 51 Conn. 168; 

See also Shri Rajah JCunJana v, Aehanta Venlata, 52 I.C. 414 (Kad); Suhhpal 
Kumr V, Jbasu, 68 I. O 165 (o), Per contra Ramaatvami v, Karrupan^ 81 I, 0. 

(Mad.), 

3 Bee Meebem, 8. 468. • 

4. Bee Meebem, S. 484. 

Iron CUp Mat. Bank w. BHftM Nat. Bank, 47 B-lW. 683. 

3. See BkBudefphia, ate. Co., r, Cowell, 28 Pa. 829 ; Bamaewami v. Alopappa, 28 
I. O. lS6; BamoHoami v. Km^pan, 31 1. O. 216, 
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oiiheF IB not observed in pr^otioo. ob#pirvo^ 

^Jlgpr J„ '*M<itii 6 ) 90 eii,oe or taoit aaaent to mmu tbo non^loet tq 
promptly and actively eopdemii the unauthorked act* and to 
aooh iodioial redrees after the knowledge of the oommited 
of iti whereby iixnooexit third parties may have been led to 
put themselves in a position from which they cannot be taken 
without lose. It is the doctrine of equitable estoppel.’'^ "‘The 
mle as to what amounts tq ratification of an unauthorised aot/^ 
says Lyon J. **ifl elementary and may be safely stated thus :— 
Where a person assumes in good faith to act as agent for 
another in any given transaction, but acts without authority, 
whether the relation of principal and agent does or does not 
exist between them, the person in whose behalf the act was 
done, upon being fully informed thereof, must within a reason¬ 
able time disaffirm such act, at least in cases where his silence 
might operate to the prejudice of innocent parties, or he will 
be held to have ratified such unauthorised act.” 

The correct rule seems to be that when the principal has 
full knowledge of the act of his agent from which he receives a 
direct benefit he must dissent and give notice of his non- 
ooncurrenoe within a reasonable time, or his assent and ratifi¬ 
cation will be presumed. It is true that mere knowledge on 
the part of the principal of an agent^s unauthorised action, 
will not make silence or noninterference in all cases'amount 
to ratification. But it would, where the party dealing with the 
agent is misled or prejudiced or where the usage of trade 
requires or fair dealing demands a prompt reply from the 
principal. In all such cases if the principal is dissatisfied with 
the act of the agent and fully informed of what has been done, 
he must express his dissatisfaction within a reasonable time ^ 

It is to be noted that the plea of ratification by acquies¬ 
cence—by silence and action—is more readily available to 
third parties dealing with the agent than to the agent himself, 
inasmuch as the agent is always in a position to know whether 
his act is within the authority conferred on him by the 
principal and cannot throw a duty on the principal to show 
approval or disapproval of every act, while the third parties are 
not in such advantageous position and are always likely to be 
misled to their prejudice by such silence and inaction on the 
part of the principal to a belief that either the agent’s act is not 
beyond his authority or it is done with the approval of the 
principal,* 

Even in the case of third parties, unless there has been a 
change of position creating estoppel in favour of such partie^i, 
silence and inaction has not always been held to be a conclusive 
evidence of ratification and tbe authorities are by no means 
agreed on this point. In White v. Langdone^ it was held :— 
'Tt is the duty of one trading with an agent who has only a 

1. Per Polger, J. m Kent y QmeMlv^r Mining Co*, 78 N. T. 137. 

2. Per Lyeti J. in y. 40 Wta. 431. 

3. MobiU ^ JfeMiyimiery J7y„ y. Jay, 65 Aim. Il3. 

4. See Story, B. 238, TfVfyyr y. Joner, 46 Xinn. 277. 

3. 80 Vi. 382. 
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AYtbbMty, io make m le the eqtteat 

aethority^ if he omits enqnfry m doe^ eoiathie 
pBs^, ft ^ mt the duty 6f the ^rineipal, upoji heav'iiie ef 
the «e^te e£ the a^eht (whieh wee in this case the uuaetholie^Ceet) 
te seek the purchaser and give him potice of his claim, ana hik 
omii^On to do so and his mere silence, *are not ordinarily to tm 
construed as a ratification of the sale. If special ctrculnstancEes 
may be ^ supposed to exist which would make it the deity 
of the principal to grive 5?uoh notice none such are proved in this 
oase’^ In another case it is said, ‘^Silence of the alleg^ 
principal when fully advised of what has been done in his 
behalf by one who attempts to his act as his agent n^ithout 
authority may be sufficient from which to infer a ratification 
of the unauthorised aoti which, however, is not conclusive, 
except when the party affected by such silence has been misled 
or injured so that it does not necessarily follow that one seeking 
to enforce a liability by ratification arisiner from silence, or 
a failure to repudiate an unauthorised act after knowledge 
thereof, must also show that by such silence he has been misled 
to his prejudice, although it is proper to do so, as silence of 
the alleged principal under such circumstances may of itself 
be sufficient to establish a ratification of such act,^ Where, 
however, after knowledge of the unauthoriaed act comes to the 
alleged principal, the party affected by such act has an oppor¬ 
tunity to improve his position, the alleged principal is bonnd 
to disapprove within a reasonoble time after notice of such act 
and a failure to do so is conclusive evidence of assent.® 

The English authorities draw a distinction between a mere 
volunteer assuming to act as agent, and an agent exceeding hie 
authority, and in the latter case hold that ratification may be 
implied from the mere silence or acquiescence of the principal.* 
As an illustration of this, where a wife purchases goods, which 
are not necessaries, in the name of her husband, and the 
husband has control-over the goods, and does not return them 
to the seller, he is deemed to ratify the contract, and must pay 
for the goods ^ Similarly, in Smith v. Hull Olasa (7o.,® the 
Chairman and Deputy Chairman of directors, and the secretary, 
of a manufacturing company, respectively ordered goods which 
were necessary for the purposes of the business of the company, 
and the goods were supplied and used therein. £(eld, that 
though the goods were ordered without authority thi^ directors 
must be taken to have known that they had been supplied 
and used in the business, and that therefore the company was 
liable for the price. 

1. 13 Colo, ea 

2. See Vnion M ▼. JRock^ Mt, Munk^ 2 Colo. 243 eited at p. 322 of Katiaif*a 
t-aw of Ageticy. 

a Ijf^ch ▼; Smjfihf 23 Colo 103; Meyar v, S'mtthf 3 Tex. Civil App. 37; /ron 
eiitf NaU Bank V. Fifth NtH, Banh^ 47 S. W. 588 ; Norton v. JtHtAse, IflO A|^« 
Div, 1. 

4. See Bi>«rittead, ArUole 81, p. 30. 

WaUkmtm v. (1807^ 1 CaAip. 120. 

6. (1832), 21 li. 106. See alao AUara y. SofcrMe, (1363), 13 UB, (gB.) 46a 





Tiiia distinotioa,^ bow©ver» is not univwsajly obse^nrodt. In* 
V. it WM sai4t fftilnro to liisayo’V tho 

of a mere volunteer, who meddiiagly sasumee to aot without 
aathOrity as the ag^ent of another, will not constitute a ratifica¬ 
tion. But where a person, in good faith, assumes to act as the 
agent of another, hut without authority in fact, in any particular 
transaction, the latter, upon being fully informed thereof, must 
in cases where his silence might prejuaioe the assumed agent or 
innocent third parties, disavow the act within a reasonable time 
or he will be held to have ratified it. As to such third persons 
it Would seem that the element of good faith of the assumed 
ag eut is not esseutiar’. In Philadelphia etc., R. R. Co.y v. CowelP 
woodward J., observed: '‘If the party to be charged has been 
accustomed to contract through the agency of the individual 
assuming to act for him, or has entrusted property in his keeping 
or if he were a child or servant, partner or factor the relation 
conjunctionis favor would make silence strong evidence of assent. 
On the other hand, if there had been no formei agency and no 
peculiarity whatever in the prior relations of the parties, silence 
—a refusal to respond to mere impertinent interferences, would 
be very inconclusive but not an absolutely irrelevant circum¬ 
stance. The man who will not speak when he sees his interest 
affected by another must be content to let a jury interpret his 
silence. It is a clear principal of equity that where a man stands 
by knowingly and suffers another person to do act in his own 
name without any opposition or objection he is presumed to 
have given authority to do those acts. If mental assent may be 
inferred from circumstances silence may indicate it as well a'^ 
words or deeds. To say that silence is no evidence of it is to say 
that there can be no implied ratification of an unauthorised act, 
or at least to tie up the possibility of ratification to the accident 
of prior relations. Neither reason nor authority justifies such 
a conclusion. A man who sees what has been done in his name 
and for his benefit even by an intermeddler, has the same power 
to ratify and confirm it that he would have to make a similar 
contract for himself, and if the power to ratify be conceded to 
him the fact of ratification must be provable by the ordinary 
means^’. 

Katiar observes^ : “The true rule appears to be that silence 
of the principal or his abstinence from actual repudiation is 
always relbvant in determining the issue of ratification, but it is 
not conclusive, its weight varying with the prior relations of the 
parties and the circumstances of each particular case. For 
instance, where silence is accompanied by conduct inconsistent 
with disapproval an inference of ratification becomes all the 
more probable than in other ordinary cases.^ The time within 
which the principal must aot in order to avoid the inference of 
assent cannot be determined by any hard and fast rule. Although 
attemps have been made in some cases to declare it, as for 

1. S7 giun 346. 

2. 70 AnL Dee. 128. 

a. tiftV of Agency, pp, 328 to 325 and the anthoritiee cited therein ; See also 
v. AltigappiM, 28 I. O. 125; Bitmenwami t. Karuppan, Si DO. 216. 

4. Bee aieo BamaBWami y. Aieipappat, 28 D 0. 135; JTareSn JOas y. ChandradhBin, 48 
1. a 852. 





pmoipal is bound toact^at 
'promt4ly^ or ‘as soon as he can’, upon 
reoemntf kaourledjfe of the unauthorised act, yet the correct 
rule appears to be that which gives the principal a reasonable 
time to decide whether he should affirm or disaffirm the 
unauthorised act, and draw inferences of acquiescence after its 
expiration. What shall be deemed a reasonable time depends, 
here as well as in other cases, upon the situation of the parties 
and the facts and ciroumvstanoes of each case. Where commercial 
matter or fluctuating markets or sudden exigencies of trade are 
involved hours or days may be more important than the weeks 
and months in other situations. Where a former agent whose 
authority has Wen revoked by the principal continues to act 
after and in spite of such revocation the principal must repudiate 
his responsibility for .5>uch acts immediately he comes to know of 
them or his assent will be inferred. So also where an agent or 
servant has committed such heinous or tortuous act without 
authority as would justify his dismissal, his retention by the 
master or the principal may warrant an inference that the latter 
ratifies it. But where the unauthorised act is not of such a nature 
or where the knowledge of the principal as regards such act is 
not so perfect as to justify his dismissal, or where his disapproval 
could be properly shown in any other way than by dismissal, 
the mere retention of such servant or agent does not warrant the 
inference of his approval, 

The law on the subject is thus summed up in Halsbury^s 
Laws of England^ : — 

‘‘While a ratification must be clear and must bear distinct 
reference to the facts of the particular case, it need not necess¬ 
arily be proved by positive acts of adoption. In certain oases 
it is sufficient evidence of ratification that the intended principal, 
having all material facts brought to his knowledge and knowing 
that he is being regarded as having accepted the position of 
principal, takes no steps . to disown that character within 
reasonable time, or adopts no means of asserting his rights at 
the earliest period possible. 

Acquiescence may take place before or at the time of or 
after the act acquiesced in. If before, it may be said to operate 
by way of estoppel, as where a person having a right, and seeing 
another person about to infringe it, stands by in such a way as 
to induce the person committing the act of infringement to 
believe that he assents to it. In such a case he is estopped from 
afterwards complaining of the act. 

Acquiescence after the act, as evidence of its ratification, 
requires more consideration. Acquiescence, like acts of adoption, 
cannot avail when the contract or act is ultra vires the alleged 
principal, or is made or done before the alleged principal came 
into existence, even where such principal has derived advantage 
from the services rendered. 

The acquiescence must be acquiescence in the particular 
facts and be incapable of referring to another set of facts. Thus 


1. Tol. I. {2nd SdD.), pp. SSe to 230. 
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irhm m ii!)i China lc»r the aale of a $Mp m^phfieA, 
the principal’s haewledfe. a snh^agfent in Japaiit who^nnahlia 
to sell at the time, himself became the buyer ond subsequently 
resold at a lar^e profit, it was held that theio had b^n no such 
acquiesoenoe by the principal in the sale" as to ertinguish the 
relation of principal and agent wliich had been created between 
the principal and sub-agent, and that the principal was entitled 
to recover from the sub-agent the profit made on the resale. 

Acquiescence is stronger evidence of ratification where the 
relationship of principal and agent previously existed between 
the parties, and the act to be ratified was rather one in excess 
of the agent’s authority than one which was totally unauthorised. 
Thus, where a shipmaster who was intrusted with the sale of 

f oods, the proceeds to be devoted to particular purchases, 
evoted the proceeds to other purchases and advised his 
employer thereof, it was held that the fact that there was no 
repudiation by the employer within a reasonable time was 
evidence that he assented to and ratified the shipmaster’s 
conduct”.^ 

It is not necessary that the ratification of a written 
contract should be in writing, even if the contract be one 
which is unenforceable unless evidenced by writing, but the 
execution of a deed can only be ratified by matter of record or 
by deed.2 

It has been held under the English law that an act or 
transaction done or entered into on behalf of a company may be 
ratified by the directors, if they have power to do or enter into 
such an act or transaction on behalf of the company and a 
ratification by the directors may be implied from part perform¬ 
ance. Where the act or transaction is beyond the powers 
of the directors, it can only be effectively ratified by the share¬ 
holders.^ An act done by the directors in excess of their powers, 
but within the scope of the memorandum of association, may 
be ratified by ordinary resolution * of the shareholders,5 and 
a ratification by the shareholders is implied if they acquiesce 
in such an act with a knowledge of the circumstances.® 

It has been held that the receipt of purchase-money is 
generally sufficient evidence of ratification of a sale, but not 


1. See also Fotherfftll ▼ PHiUipn^ 1S71, 6 Oh. App. 770, iirheie one tenant m 
common entered into negotiations for sale, and the othei, who allowed them to 
go on for three yeaia without disaenting, knowing that the nnirtgagee was 
threatening to loreclose unless the sale took place, was held too late to allege 
absence of anthonty. 

2. Bowetead, Art 31, p 50 citing Maclean y Dunn, (1B26), I M. A P 761 ; Soames 
V Spencer, (1622), ID & B. 32 ; Oxford v, Crotv, (1893) 3 Ch 535, Hunter v, 
Park«rJ?(1840), 7 M A W. 322 ; Tapper v Fouthee (1661), 30 L. J. 0. P. 2U. 

8. Wtleon v HartUipool, etc.. By, (1864), 5 [De G. J. A S. 475 ; Bmktr r, 
Blectric Teleyraph Co., (1856), 26 D. J. Q. B. 46 ; Hotter v* Kerr (1901), 23 
L, T. 729. 

4. Spaekman y. Kvane, (1166), L, B. 3 H. L. 171, H L. 

5. Grant y. V K. Smtchhack By. (1888), 40 Ob D. 135, C. A. Bnt see Boeohoeh 
ete., Co. y. FiOse, (1906) 1 Ob 148. 

6i London Financtat Aeeoctaiion y. K(dk, (1683), 26 Gh, D. 107 ; Seans y. Smalt- 
eombe (1868), L B. 3 H. L. 249 ; Be Maydalena Steam Haoiyatim Co., (l660), 
29 L. J. Ch, 667 ; Maet^ts v Sutherland (1854). 23 L. J. Q. B. 229. Fho^hate of 
Lime y Green (1871), L B. 7 C. P. 43. See Bowstead, Art. 81^ p. 50. 
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itk iM^a«e 0f the true faotsA Where a 
lK>Iicjitar* name liad been used by another on a bill v/ith^ 
otrt iMKtherity, received a nominal sum, and was told it was 
a lormalityT^ whereas it was to assist a fraud, this was held not 
to be a ratification of the act, and he was liable only to the 
eacteat of the amount received by him.* In the case of an ast^aulb 
by a railway company’s servant in taking the plaintiff, a 
passenger, into custody, it was held that the fact of the 
Company’s solicitor appearing to conduct the charge was no 
evidence of a ratification by the company.* The assignment 
by the principal of the benefit of a contract entered into by the 
agent without authority is a ratification of such a contract,^ 

Where part owners of a vessel, one of whom had affected 
insurance of the vessel and had informed all his co-partowners 
that he had insured for all, and they stood by and did hot object 
to what he had done, this was held sufficient evidence of 
ratification.® Again, where an entry of the payment of premia 
had been made in a premia book belonging to part owners of a 
vessel, which book was open to the inspection of the other 
co-partowners, who had actually inspected an extract from such 
book, and has made no objection to the insurance, it was held 
that the part owner had insured with the authority of his 
co-owners.® 

In Anundchunder Bose v. Broughton,'"^ Mrs. Adams a lady 
residing in England, who had given authority under powers of 
attorney from time to time in 1847, 1861, 1862, and 1868 to 
various persons for the purpose of managing her estate in India, 
gave such a power to one Shaw who in 1862 granted a mocurari 
lease to the naib of the estate. It appeared that he had done 
so after full enquiry. Subsequently one Steer was sent out to 
India to manage this estate and he after inquiries into the 
matter of the lease, confirmed it. In 1870 the administrator of 
the estate of Mrs. Adams sued to have the lease set aside on the 
ground that it had been granted collusively at a low rate. 
Ratification was held to be proved. It was observed:' “We 
concur with the subordinate Judge in thinking that the owner 
in England must be presumed to know what was being done on 
her behalf by her agents. The owner got the benefit of those 
acts, and it is a fair presumption that she took pains to ascertain 
what the agent was doing, and to keep herself acquainted with 
the way in which the estate was being managed”. This 
judgment was subsequently affirmed by their Lordships of the 
privy Council* 

1. The Bonita, The Charlotte, (1861) 5 L. T. l41 ,* J^’reeman v Boaher, (1049), 18 
Q, B, 780. 

2. M(rr»h V, Joseph, (1897), 1 Oh. 213 (to oonfititate a ratifleation there muet 
fall knowledge and uneqmvocal adoption after knowledge, yer 

0. J. at p, 246. 

8. Boitem Counties Rail Co„ v. Broom (1851), 6 Excb. 314. Bat see Carter r. 

St Mar^f Abbots Kefunnffton Vestfy (1990), 64 3. P. 648, O. A. 

4, Thompson V. Biohman (1907) 1 Ch. 550. 

5- S*reneh v, Haehhousf, 5 Barr. 2727. 

6. BobtnBtm v Oleadou, 8 Bing. N. C. 156. 

7. 17 W, B. SOI. 

B. 21 W. B. 425 
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tm Punchum Singh Mungle Singh, ^ a snQrfcsraite wa« ixiade 
by m lambardar of hie own snare, and the shares of his co- 
sharers of certain property, as agent-on their part, in order to 
raise money to pay Government revenue; it was held that the 
co^sharers being aware of the fact of the mortgage, and not 
having at the time repudiated it, and moreover having acquiesced 
in the decree of first instance which awarded them their shares 
on payment of thir quota of the mortgage debt and interest, 
must be taken to nave thereby consented to the act of the 
lambardars which was done on their behalf. 

Qualified acquiescence is not sufficient for ratification. 
In Bkageemth v. mohan^ one Tookeram was a proprietor of a 
certain mehal which was in the actual possession of his nephew 
Durga Pershad, who in the year 1864 in the capacity of 
mortgagee of Tookeram’s mehal executed on Tookeram’s behalf 
a wajiboolarz, and at the time of execution not feeling himself 
in all probability fully authorised to act for Tookeram, sent for 
Tookeram to sign for himself, but not finding him, signed for 
him. Tookeram died in 1867, and his heirs mortgaged the-same 
mehal to some one else. It was contended that there had been 
an acquiescence in Durga Pershad’s acts, and that the heirs of 
Tookeram were prevented from repudiating the competency of 
Doorga Pershad to bind him by the Wajiboolurz. Held, that 
the original proprietor Tookeram was not bound, as Durga 
Pershad had signed as mortgagee and not as agent; that even 
assuming Tookeram and his heirs to have been fully acquainted 
with Doorga Pershad’s acts the most that could be inferred was 
that this subsequent acquiescence supposing it to be established, 
was only an acquiescence in Doorga Pershad’s act to the extent 
and in the qualified manner in which his consent was given. 

Where a husband allowed his wife to have control over 
certain property, and to mortgage it, it was held that he was 
not to be allowed to come forward some time afterwards, and 
defraud the mortgagee by disputing his wife’s title.^ 

Where a person who was a general agent borrowed money 
for his principal in his principal’s name, and the money was 
carried from the bank from which it was borrowed to the 
Treasury of the principal, and expended for his use, entries were 
made in the principal’s books as to the loan and the mode by 
which it was disbursed, and portions of the loan were paid off 
by ticcadars of the principal under orders or assignments, it was 
held that there was a sufficient prima facie case made out to 
show that the principal was liable for the money advanced to 
his agent, as the principal if he had looked into his affairs at all 
must have been aware of these facts, and as he did not in any 
way repudiate them,^ 

So also where a principal receives the proceeds of a 
distress made without authority by his gomasta, he thereby 
tacitly ratifies the act of his gomasta^ 

1. 2 Agra H. 0., 207, 

2, 2 Agra H. a 129. 

8. M^orai^e Beebem v. W. B. (1884), 818. 

4. JSh^iHpares Xtul Sahoo v. Singh, 2 Hay* 644. 

5. Mundul v. Kallymohnn Bog Choudhrg, Harab, 282, 1 Hay 289. 
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When the propnetoire of an estate on bein^ informed hy 
theit a^ent of ^ proposal to obtain a lease of the porperty, 
refused their oonsent, and the asrent notwithstanding gave the 
proposer a written order to take possession as lessee, but gave 
no notico at the time to the proprietors, but subsequently 
informed them of it, held that the proprietors were not under 
obligation to take early steps to disavow the act of their agent^ 

Taking interest on money which an agent had lent without 
authority has been held evidence of ratification.^ 

Where the sale of goods was a fraud upon the seller, who 
could have recovered them in an action of trover, the seller was 
held to have ratified the contract of sale by bringing an action 
for the prioe.3 

Express ratification may be made orally or in writing or 
by an instrument under seal. No particular form is necessary 
it being enough if the words used are sufficiently indicative 
of an intention of the principal to adopt the act or contract as 
hi<< own.^ But it must be of the same nature as is required for 
conferring the authority in the first instance.® For instance, 
where sealed instrument would have been required to confer 
the authority to do the act, ratification must be made by a 
sealed instrument.® Where, however, a general agent holding 
a power of attorney executes a mortgage not authorised by 
much power of attorney the deed is not void ab initio and may 
become operative if the.principal receives the benefits or submits 
to the liabilities arising thereunder.’^ 

As in the case of authorisation so in the case of ratification 
an instrument under seal is not necessary to ratify a contract 
which though sealed was^not required by law to be under seal. 
Wherever the act of sealing or registration is superflous as not 
required by law, ratification may be made verbally.® Where a 
sealed instrument is required to ratify a deed, it is not necessary 
that there should be a separate instrument of ratification under 
seal, but a clause contained in a subsequently executed power 
of attorney under seal is sufficient.® 

Where by certain statutes authority is required to be con¬ 
ferred in writing for certain purposes, any act done in connection 

1, Mukbool BaJcsh v Suhtedun^ 14 W B. 378. 

2 Clark$ v. Perrtet^ (1679), 2 Freem. 48 

3 Fer 0 u$ton v Carnn^^on, (1629), 9 B & C. 59 

4 See Maclean v Dimn, 1 H & P. T6l ; Soamee v Spfncei ^ 1 P. ft B 52, 

5 "A ratification of an act done by one asBUming to be an agent relates back 
and la equivalent to a prior authority. When therefuro the adoption of any 
particular form or mode la neoeasary to Confer the authority in the first 
instance there can be no valid ratification except in the same manner'’ Per 
Parker O. J. in Despatch Ltne v. Bellamy Mfg.» Co , 87, Am. Pec. 203. Bee also 
Oivford'v. Crew^ (1898) 3 Oh. 535 ; Hunter v. Parker, 7 Jtf ft W. 322, %upp€r 
y. Faulhea, 80 L J C. P. 214. 

6. Bee Katiar, p. 304 and the authonties cited therein. 

7. Mohammad Hanit v. lert Prasad^ 19 A. L. J. B. 32; Nanak Chank v. MuHammetd 
Afaal 16 I. 0. 950 

S. SU§9 V, Jehkina, 129 Ko. 647. See Katiar, p. 305. 

9. MaUken v. Coombe, 10 Am. Pee, 70. But mere power to do acts in the future 
will not operate *s a ratification of the acts already done. Bee Briu v. Gordon 
182 Iowa 43l. 
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thoso purposes muefc be ratified by iasteuiueiit in 
wiitiug drawn up as fomally as the origiual authority is 
required to be drawn up by such statute.^ So where a statute 
requires that the authority of an agent to make contracts of 
suretyship should bo in writing, a subsequent parol ratification 
is sufficient.^ Where the statute requires that the agent may 
ha\e written authority the writing may be a previous authority 
or may be made at any subsequent stage.® 

It is thus clear that except in the oases where authority 
18 required by law to be conferred m writing or by an instrument 
under seal, in no other oases it is necessary that ratification 
should be made in writing. Where A entered into a contract 
tor the sale of a quantity of oil without the authority or 
knowledge of B, and B on receiving information of ciroumstance, 
refused to be bound, but afterwards, assented by parol, and 
samples of the oil were accordingly delivered to the vendees, 
it was held that B’s ratification of the contract rendered it 
binding on him.^ 

48. Effect of ratification. 

An act done by one person on behalf of another without 
such other person's authority, which, if done with authority, 
would have the effect of subjecting a third person to damages, 
or of terminating any right or interest of a third person, can¬ 
not. by ratification, be made to have such effect. 

(S, 200, Indian Contract Act, 1872). 

ILLUSTRATIONS 

(a) A, not being authorised thereto by B, demands on behalf of B, the 
delivery of a chattel, the pioperty of B, trom C, who is in possession 
ol it This demand cannot be ratified by B, so us to make C liable for 
damages fur hiu refusal to deliver 

(b) A holds a lease from B, terminable on three months’ notice C an 
unauthorised person, gives notice of teimmation to A The notice 
cannot be ratified by B, so as to be binding on A 

The effect of ratification is to invest the person on whose 
behalf the act ratified was done, the person who did the apt, 
and third persons, with the same rights, duties, and liabilities 
in all respects as if the act had been done with the previbus 
authority of the person on whose behalf it was done.^ No 
ratification, however, can operate to divest or prejudicially 
affect any proprietary right vested in any third person at the 
time of the ratification,® or to give the person who ratified a 
contract a right of action in respect of any breach thereof 
committed before the time of the ratification.^ 

In Buran v Denman,^ a British naval commander destroyed 
certain propejty and released certain slaves belonging to a 

1 Bee Katiar, p, 806, and the authonties cited therein. 

2. Bagan v ChensuiU 70 Ky 545 ; EngUsh v Dycua, 8 Ey L. B. 881 

8. In re Balfour of Oarr&tU, l4 Oali Apji. 261. 

4. geaviM v. Sjmoer; 1 I). & By.* 32. 

5. Bowatead, Article 32, p. 68. 

6 Ibid, S. 200, Indian Contract Act, 1872 

7. Bowatead, Art 32, p. 58 citing V. IfoididcAe (1878) j;,. B 8 

£x. 18. 

8 (1848), 2 Bx. 167. 
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nihrowA. The foreign and colonial 
Soon^ta^!^ of State ratified the act of the commander. Held, 
th«tt the ratification rendered the act an act of State, for which 
no hction wonld lie at the enit of the Spanish eubjeot. 

Where property is purchased by onto person on behalf of 
another, ^githput his authority, under such ciroumstanCAS that 
dealing with it would amount to conversion, ratification by the 
person on whose behalf it was purchased, renders him as well 
as the person who purchased it jointly and severally liable for 
conversion.^ 

A, an aguut of a corporation, assaults B, for the supposed 
benefit of the corporation. The corporation ratifies the assault. 
It is liable to B in an action for damages.^ 

Where one person, on behalf of another but without his 
authority, distrains the goods belonging to a third person, 
ratification by the person on whose behalf the distress was laid, 
discharges the distrainer from all liability for wrongful distress, 
hy rendering it lawful ah initio by its retrospective effect, if the 
person on whose behalf the distress was laid had a right to do 
so;* otherwise the person distraining and the person on whose 
behalf the distress was laid, became by ratification jointly and 
severally liable as trespassers.^ 

A makes a contract on behalf of B without his authority. 
B ratifies the contract. B is liable on the contract and A is 
discharged from liability unless he contracted personally.*^ 

An agent does not act in excess of his authority. The 
principal ratifies the act. The agent is not liable to the principal 
for having exceeded his authority® 

Where a person converts the property of a bankrupt by 
selling or disposing of it without the authority of trustee in 
bankruptcy, a ratification by the latter by a receipt of the 
proceeds of such sale or otherwise, discharges the former from 
all liabilities in respect of conversion. 

A factor contracts to purchase goods on his principars 
behalf at a price exceeding his limit. The principal ratifies 
the contract. He must pay the factor the full price.® 

Where the relatives of a deceased person order an extrava¬ 
gant funeral, the executor or administrator who ratifies the 

1. Htlherry v. Hatton, (1861), 2 H. le O. 822 ; See also Irving v. Hotly^ (1831), 

7 Bin^. 543. 

2. Maatvi'n CotmUeg By„ y. Broomt (1851), 6 Ea 3l4 

3 Whtteheody. Taylor A. & E. 210; Hull v PicJi€i»gm (1819), 1 

Brod. A B. 282. 

4. See Bird y. Broum, (1850). 4 Ex 766. 

5. HpiUle V. Lavondef, 5 Moore 270 ; KoentgoblaU v. Stvevi, (1823>, 2 Oh. 

314, 0. A. 

6. Clarhe Y. Porfwr, (1679), 2 Freem. 4S ; Smith v. Cologan^ (17«8), 2 T.M 189 ; 
Comwcd Y. WiUon, (1760), 1 Vee. 510 : Bubourg v, Bfueknttr, (1858), 27 L. J. 

C. P. 90. 

7. Brtwar v. Sparrow, (1827), 7 B. A O. BlO ; Wihon v. PoulUr, (1784) 2 to. 
859 ; Smith v. Bakor, (1878), L. B. 8 O. P. 850 ; Lythgae v. Vm-rgm, (i860), 
29 li. J. Ex. 164. 

a Cornwai y . WiUon (1750), 1 Vee. 610. 
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ramders Mmself personally liable for tbe wbole expetsse 
by each ratifloation.l 

The secretary of a company^ without the authority of the 
directors, sends out a notice purporting to have been issued by 
order of the board, convening an extraordinary general meeting 
a requisition for such meeting having been duty seQ|^ed on the 
company in accordance with the articles of association. At a 
board meeting held two days before the date for which the 
general meeting is called, the directors resolve to ratify and 
confirm the issuing of the notice by the secretary. The notice 
is thereby rendered valid, and the meeting is duly summoned*^ 

A insures goods, in which he has no insurable interest, on 
behalf of B B, who has an insurable interest in the goods, 
ratifies the insurance. The insurable interest of B is sufficient 
to support an action by A on the policy. 

Where the managing owner of a ship sells her through his 
agent and his no-ow]iers ratify the sale, all the owners become 
jointly liable to the agent for his commission on such sale.^ So, 
if a principal ratifies the act of a &ub-ageiit, he is liable to the 
sub-agent for his commission.^ 

A shipmaster entered into contracts with the Admiralty for 
the transport of troops, and paid and incurred various sums and 
liabilities to enable him to perform the contracts, the shipowner 
being bankrupt, and having mortgaged the vessel. Held, that 
the master had a right to be repaid the expenses and indemnified 
against the liabilities, out of the freight but from the Admiralty, 
the assignees in bankruptcy and mortgagees not being entitled 
to take the benefit of the contract, unless they also adopted the 
burdens connected therewith.® 

An agent defends an action brought against him for breach 
of a contract entered into by him on behalf of his principal. 
The principal ratifies what he has bone. The principal must 
indemnify the agent against the damages and costs recovered by 
the plaintiff in the action. ^ So, where a person is made a party 
to an action without his authority, he cannot avail himself of 
the action, unless he pays the costs of conducting it.® 

A commodore in the navy, without authority to do so, 
appointed a captain. Held, that even if the Crown ratified the 
appointment, that would not give the commodore the right to 
share as a commodore with a captain under him, in prizes taken 
before the date of the ratification, because the rights to the 
various shares in more prizes would then be already vested.® 

1. lirtce V. JVtlson, (1038), 8 A ft £ 349, v (1037), 3 Bing. 

19. C. 841. 

2. Hooper y. Kerr, (1901), 03 L. T. 729. 

3 Wot^ V Homcaeiltf, (1798), 1 B. ft P 816. 

4. Kevty v FentHch (1876), 1 0 P. D. 745, C. A. 

5. Maeon V CUfion, <1S63), 3 F. ft F. 899. 

6. Brmow V. WhHmore (1061), 9 9 H. L Cbs 391=31 3. Oh. 497. 

7. Frirttme v. Tagliafetro (1856), 10 Moo. P. O. C 175, P O, ; See also Oleadoir 
T. Hui; OtM Co,, (1649), 19 L. J. Oh. 44. 

8. Hall V. Laver, (1842), 1 Hare 571=58 B. B. 198. 

9. j[>onelly y. Pahpam (1807), 1 T3iuit 1=9 B. K 687. 
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does tiofc, of its^f give any new authority to 
ithe peiisda whose act is ratiiledi^ An effective ratificatLon places 
^ the parties in exactly the same position as they would 
have occupied in the case of a precedent agency by formal 
constitution. Omn^s ratihabitio retrotrahitur et mandat^^ priori 
aequ^aratur*^ 

As against the principal the ratification is retroactive and 
is equivalent to a prior command. One general effect of the 
ratification is to bind the principal irrevocably to the conse-' 
quences of actor contract ratified by him although he can 
change his mind and revoke a repudiation and turn disaffirmance 
into affirmance unless the interests of third parties acting on 
such repudiation become involved.^ If once he has affirmed 
an act or contract he cannot disaffirm it by any ‘of his subsequent 
acts.^ 

The immediate effect of ratification as between the principal 
and agent is that immediately a transaction is ratified by the 
principal, the agent ia relieved from all responsibility in the 
matter ; its effect on him is therefore to absolve him from all 
loss or damage arising out of his previous unauthorised act. 
Where a contract is ratified the agent is relieved from personal 
liability to his principal for acting in excess of his authority, 
and may recover his commission and expenses. The principal 
must perform the contract made by the agent in its entirety 
and the agent is relieved from personal liability to the other 
contracting party for breach of warranty of authority, the only 
remedy of suoli party being against the principal, unless the 
agent contracted in his own name.^ In the case of a tort the 
agent remains liable, aiyi the principal becomes liable as well, 
unless the wrong is justified by the ratification ; it being no 
justification for the commission of a tortuous act that the wrong¬ 
doer is acting under another’s authority, unless that other can 
justify the wrong.® 

As a general rule therefore ratification by the principal 
absolves the agent from all responsibility to the principal for 
any loss or injury which might result to him from the unautho¬ 
rised transaction and also gives the agent the same rights to 
compensation, reimbursement, and indemnity to which he 
would have been entitled if the transaction had been previously 
authorised.7 These consequences, however, do not invariably 
follow and there have been found oases in which the principal, 
while bound by the transaction so far as third persons are 
oonoerned, on account of his ratification has been held to be 
entitled to claim damages against the agent for doing the un¬ 
authorised act or exceeding his authority and to refuse any 

1. Bowetead, Article 32, p. 68. 

2, Maelsan v. Dunn, (1828), 4 Biug. 722. Firth r. Staines, (lHfl7) 2 Q* B. 70 ; 

B V Chapman Frparte Arlidfff, (1918) 2 KB. 298 , Koentjg^MbfaU v. Sweat 
(1923) 2 Oh. 314, C. A. 

а. S. 200, Indian Contract Art 1872. 

4. See Eaiiar, p 342 and the aathontiefl cited therein. 

б. Bee Halsbary, Vol 1 (2iid Bdn.), Art. 407, p. 238, and the aothoiitiea citad 
therein. 

6. tbtd. 

7. See Keehem. 8. 491. 
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remuneration to him for eneh aot.^ The principle laid down 
ia that as ratification geueralJy depends upon the intention of 
the principal, either expressed or implied from his conduct and 
surrounding' circumstances, and as it often happens that the 
principal, by his laches or otherwise is precluded from denying 
the validity of the transaction for want of authority so far as 
third persons are involved, unless the principal, with full know¬ 
ledge of all the Facts of the transaction, expressly approves it, 
the mere fact that he hs bound by the transaction to the third 
persotis, doe.s not warrant an inference that he fully adopts 
the acit as his own thereby absolving the agent from all liability 
for any loss that might losult to him by it and renders himself 
liable to him for the remuneration, compensation and indemnity 
to which he might hfive been entitled if ptevinuHly authorised.^ 
It is not only pnssil)je but often most probable that the laches 
or any other eonduoi of tJie principal which precludes him 
from denying the validity of the transaction, may have been 
induced by the agent’s own misconduct such as false assurances 
or persuasions or false representations or reports, or it may 
have resulted from an endeavour to save himself and all parties 
concerned from unnecessary loss, without ever meaning in fact to 
approve or affirm the agent’s conduct in the transaction. In such 
case it would be very unjust to construe the conduct of the princi¬ 
pal as an approval of the act so far as the agent himsplf is concer¬ 
ned and thereby to give the latter a benefit of own miscondur t 
towards his master.^ It is also possible, of course, that the 
principal may, at the express or implied request of the agent, 
have proceeded with the transaction so far as the other party is 
concerned, for the purpose of .saving the agent from loss, and 
without waiving or intending to waive has claim against him. 
There may also be cases in which the principal, for the purpose 
of saving greater loss, lias performed the contract with the other 
party, and in which although the agent may not be liable to the 
principal, he should not be allowed to recover compensation 
or commission for the unauthorised act So where tho agent, 
in violation of instructions, has bound the principal to the third 
parties, the fact that the principal performs or receives 
performance so far as the other party is concerned is not such 
a ralificatioii as will release the agent from his liability to the 
principal for breach of duty^ and where the principal, in such a 
case, has performed to the other party as he wa.s bound to do, the 
fact that he demands or sues to recover from the agent, who has 
received the fruit of the correlative performance of the other 
party, does not amount to a ratification so as to release the 
agent from all liability to the principal.*^ 

It has been held that recovery by the principal of what 
in equity belongs to him or to which he becomes entitled by the 
performance of the part which he was bound to perform, is not 

1. See Meehem, Sa. 492 and 49S. 

2. Triggs v. JonM^ 46 Hlnn. 277. 

3. See Meohem, 8». 490 and 499. 

4. Meohem, S. 493 j Mechanics* ^ Trad^tre^ InB. Co, v. Bion, 62 B. W. 44. 

6. Continental Inw. Co. T. Clarho^ 126 loive 274. 
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of tha oliginid wrongful act of tb© agent which 
was the oauMa of the principalis unwarranted liability. 

Accordinglyt it was held that wliere an agent had been 
giwen a deed bo deliver only when a <3ertHin corporation was 
organised and shares in stock in it delivered to Jthe agent for 
the principal, but th© agent, in violation of these instructions, 
made an immediate and absolute delivery of the deed, the 
principal was allowed damages against the agent, although he 
had helped in the subsequent attempts to organise the corpora¬ 
tion and had failed to repudiate the transaction for so long a 
time that the Court thought that as to the grantor he should be 
held to have ratified the transaction inasmuch as the property, 
the subject of grant, passed to a bona fide purchaser.^ In Broion 
V. Foster,'^ an agent had made a sal© of a machine upon condi¬ 
tions not authorised by his principal, that the machine might 
be returned if the purchaser did not find it satisfactory, and the 
principal had, upon the purchaser’s complaint, offered to 
substitute another machine. He was allowed to treat the agent's 
unauthorised delivery as a conversion and to recover th© value 
of the machine from the agent. An agent, who had been 
instructed to issue no policy upon a particular risk, did isMxe 
such a policy, and before the principal's letter in reply to the 
agent's report, ordering cancellation of the policy could reach 
the agent, the loss occurred. The principal settled with the 
insured and received the premium from the agent. The court 
held that this was not a ratification of the agent's act so as to 
release him from liability to the principal for doing unauthorised 
act. Where an agent is ahso authorised to sell goods on credit 
but up to a certain amount only, and he sells and gives credit 
for more than that amount, accepting the buyer's notes for the 
price, the fact that the principal seeks to collect upon the notes 
does not relievo the agent.** Similarly, where an agent having 
authority to lend money, lends it on a prohibited kind of 
security, the mere fact that the principal recognises it as a valid 
loan to the borrower, does not relieve the agent from liability if 
the money be lost by reason of the defective security.** In 
Continental Insurance Co., v. Clark,^ an insurance agent had 
issued the policy at a rate of premium lower than the Company 
allowed and Loss occurred before the Insurance Company had 
been informed. The Company paid the claim made by the 
insured and demanded of the agent the premium which the 
insured had paid. In a suit against the agent by the Company, 
to recover the loss which the company had suffered, it was held 
that there was no ratification of the agent’s wrongful act eitlier 
in the demand for the premium or in the fact that the premium 
was again claimed in the declaration. 

If the agent has kept back or suppressed some material 
facts and the principal ratifies his act, and even if the agent 

1. V. Jonen, 4f» Kinn. 277. 

2. 137 Mioh. 35. 

8. and Trade^y Ins, Co, v. Jtion, 62 S. W. 44. 

4. Pacific Vinegar and Pickle Works v. Smithy 152 Onli, 507- 

5. Bank of Bt. Marg v Colder^ 3 Strob. (S, Car.) 403. 

«. 126 Iowa. 274. 
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coxipimunicates to the principal all t]ie facts known to him ^ tho 
time but it afterwards turns out that the facts eommunicatcd 
Were not the real facts of the case^ in either case the agreut is not 
relieved by ratification made under such misapprehension 
although in the latter case the facts and circumstances may have 
been innocently concealed and inadvertently misrepresented.? 
Again, so far a.s the agent^s liability to the principal for doing 
an unauthrised act or exceeding his authority is concerned, the 
agent’s motives in the transaction are altogether irrelevant 
altliough, pel haps his hona fides or mala fides may be taken into 
account in assessing damages. If he deviated from his duty he 
becomes liable to the pnncipal for such losses as are not direct 
and material rc5?alt of such deviation where his motives were 
good or bad and he is only released from such liability where 
the principal with full knowledge of all the material facts 
ratifies his departure from duty.2 

The conduct of the principal should, however, be liberally 
construed in favour of the agent in afFectiug ratification 
especially if the alleged agent was already an agent for some 
purpose and not a mere stranger. A principal, who receives 
knowledge of facts indicating a breach of duty by his agent, 
and who suspects him while the transaction is still executory 
and he can then protect himself, will not be permitted to, then 
proceed to communicate the transaction and sustain a loss 
and afterwards recover damages from the agent. Where the 
principal’s inaction in the matter of ^tliis sort at the time when 
he could by repudiation save himself from liability to third 
person or from any loss, is due, not to any misapprehension 
of facts for want of information or a misrepresentation of the 
agent, but to his own wavering mind or in expectation of 
making some gain from the unauthorised act it will 
amount to ratification of an agent’s act and will preclude his 
principal from claiming damages from the agenb.^ 

The effect of ratification as between the thipd party and 
the agent is, that it will relieve the latter from all responsibility, 
save in the case of a ratification of a tort committed by the agent; 
for in such case both the principal and agent will bo liable to 
such third person. Its effect as between the third party and the 
principal is that as soon as the ratification has taken place, the 
former is in a position to demand from the principal full perfor¬ 
mance of the contract or other transaction entered into by his 
agent, 4s between the principal and third parties, although 
ratification will in general bind the principal and render him 
liable to be sued by such third party, yet this rule is not 
universally applicable. Where the act is beneficial to the princi¬ 
pal and does not create an immediate right to have some act or 
duty performed by a third party, hut amounts simply to the 
assertion of a right on the part of the principal, there the rule 
seems generally applicable. But where the unauthorised act 
done by the agent, would, if authorized, have the effect of 

\. KttUi!, p. 346 i^nd the authorities cited therein. 
i. Meehem, S. 497. 

3. Katisr, pp. 346 and 347 4md the anihorities died therein. 
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tKird person to damib^efii, or of terpamafcirigr any 
right or interest of the'third person, it cannot by rati^Loation, be 
m^e to have each effect,^ Thus, a demand of goods made by an 
unauthorized agent on behalf of the owner will not by subae* 
qaent ratification by the owner support an action of trover,5* 

The rule laid down in section 200 of the Indian Contract 
Act, 1872, is the convene of the principal that a voidable trans¬ 
action cannot be rascinded to 'the prejudice of third persons’ 
rights acquired under it in good faith,® Rights of property 
cannot be changed retrospectively by ratification of an act inope¬ 
rative at the time. The rule is also stated in the form that 
ratification, to make an act rightful which otherwise would be 
wrongful, must be at a time when the principal could still have 
lawfully done it himsslf,^ The ratification of a contract does 
not give tlie principal a right to sue for a breach committed prior 
to the ratification ® A holds a lease from two joint receivers, B 
and C. B, without C’s authority, gives notice to quit to A. The 
notice cannot be ratified by C so as to be binding on A.® If 
notice to quit is given by an unauthorized person, a subsequent 
ratification will not make it effectual, since the notice must be 
one which is in fact binding oii the landlord when it is served. 

When the only ohjeotion to the grant of a melcharth is 
that it was granted without proper authority, it can be subse¬ 
quently ratified by the person who has power to grant it.^ 

It is to be noted that different considerations are involved 
in the cases of contract and those based on tort. In a case of 
contract, whore the contract has been made in the name and on 
behalf of an alleged principal and the latter, with full knowledge 
of the facts, has ratified it, the contract then becomes in tart, 
so far as the rights of the other party are concerned, what at 
first it only assumed to be—the contract of the principal. The 
other party has then what he contracted foj—the liability and 
responsibility of the principal, and he can obviously suffer no 
injury from the fact that the agent’s act was originally unautho¬ 
rised. The agent, therefore, drops out of sight. His identity is 
thereafter, merged in that of the principal and he cannot 
personally call upon the other party for performance, nor can 
performance be demanded of him. He cannot sue in his own right 
nor can he be rendered personally liable upon the ground of the 
failure of an assumed authority.® The fact that the principal 
fails to perform the contract on his part does not revive the 
liability of the agent.® Where, however, before ratification the 

1. See Section 200^ Indian Contract Act, 1872 and the illnstrationa cited at 
p. anpra 

2. Solom€mg v. Dau^eSt I Ksp.j 83 

3. The BBotion is not exhaustive of the general rules of the law on the oubjeot : 
See Thinnapjaa Chettiar v. Krishna Rao, A. I. B. l24l Mad. 6=195 I. 0. 329= 
(1940) 2 Had. I., J. 726. 

4. Bird V. Brown, (1850), 4 Ex. 786=80 B, B. 77i. 

5. Kidderminster v. Hardwick (1873J, Ij. B. 9 Fx. 13. 

6. Cassim Ahmed v. Eueuf Haji Ajam (1916), 23 Oal. L. J. 453=34 I. G, 221* 
Joint reoeivers, unlike joint owners, should all join in giving the notice. 

7. Koehikot v. Sankara^ 73 L. 0. 876. 

8. See Meehem, S. 542 and the authorities ejted therein. Bee alto Beatonji v. 
Gooi Mohammad, 7 Mad. H, 0. B. 369, 

9. Lingenfelder v. LsacAsn, 134 Mo. 55, 
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Other party bringe a $uit for damagresforth^ injury eaused to him 
by t>be unauthorised contract, or even where injury has resulted to 
the other party from such want of authority, or where the effect 
of making the ratification relatcH back would be to put the other 
party in a worse position than he would otherwise have been in, 
in consequence of such iinauthorisd act of the agent, the agent is 
not released from his liability to the other party by a subsequent 
ratificationJ In the oases of tort where the agent’s unauthorised 
act is such that it is tortuous only because it is done without 
any previous authority, otherwise^ the principal is justified in 
doing the act himself, the effect of ratification, in general, will 
afford the agent the same protection as though it had been 
originally authorised .2 Where, however, the principal liiinself 
is not justified in doing the act, ratification will have the effect 
of only making the principal also jointly and severally liable 
with the agent to the other party and will not effect a release of 
the agent from such liability 3 So it is no delence to one who is 
sued for committing trespa'^s to re|)lv that he actini as tlie agent 
ef another unless he also shows tl«at that other was justified in 
doing it himself or through Ins agentfn the case ot public 
agents, however, the rule is different ‘‘If the Crown ratifies an 
act, the character of the act becomes altered, for the ratification 
does not give the party injured the double option of bringing 
his action against the agent who committed the trespass or the 
principal who ratified it, but a remedy against the Crown only 
(such as it is), and actually exempts from all liability the person 
who commits the trespass’’.® 

As noticed above, the unauthorized act of the agent cannot 
be ratified by the principal if it would havetheetfect ot subjecting 
a third person to damages, or of terminating any right or interest 
of a third person What does “damages” mean ? Does it mean 
legal damages only. If it is, it is uncertain whether section 200 
of the Indian Coiiriact Act, 1872, would cover a case when the 
third person is put to the expense, and consequent loss m costs 
of a successful suit for specific performance brought against him 
by the person for whom an unauthorised agent is acting. If 
this view is correct, then an act by an unauthorized agent which 
merely makes a third person liable to a suit for specific perfor¬ 
mances, as distinguished from a suit for damages, might fall 
within the principle of Bolton Partners v. Lambert^ and admit 
of the act being ratified by principal In this case an offer of 
purchase was made by the defendant to Scratehley, who was 
the agent of Bolton Partners (the plaintiffs), but was not 
authorized to make any contract for sale. The offer was 
accepted by Scratehley on behalf of the plaintiffs. The defen¬ 
dant withdrew his offer, and after the withdrawal, the plaintiffs 
ratified the acceptance of the offer by Scratehley. In an action 

1. Mdchem, S 543, Sheffield v. Ladtte, 19 Minn 38B 
2 Mull V Ptckeftifftfl, 1 B. & B 282, Mofhom, B 545 
8 See Katiai, p 848 and the anthnnties cited therein 
4. Bee Meohem, 8 546 

6. But'ttn V. 2 Fxch 167, Serf eta} if of State v. Kamaehee, l8 Moo 

P. 0 22'; Cheetham v Manrheetei, L B. 19 C, P. 249 ; h Vntted 

Sram, 3 €t.01 418 
L. B. 41 Ch. D. 295. 
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hy ^ plaintiffs for specific performance, it was held that the 
ratification of the plaintiffs relates back to the acceptance by 
SOntteh^y, and therefore the witlidrawal by the defendant was 
moperative, and the plaintiffs were entitled to specific perfor¬ 
mance. It will be noticed that the question under the Contract 
Act would be whether the act ot Scratchley in acceptin|r the 
offer, would have the effect of subjeotinif the defendant to 
damages, it miqht have done so, if he had merely accepted the 
offer and failed to carry it through; but it teould not necessarily 
have done so, for he might have sold. The case, in fact, is an 
extension of the principal of the relation back of ratification to 
the original act done by an unauthorised agent^ 

It has been laid down that the principal who expressly Katiticfttion 
ratifies the act or contract with knowledge of the facts must when 
assume responsibility for vsucli of the instrumentalities by which 
the act or contract was induced, as ho would have been obliged 
to assume if the act had been done or the contract would have inBtrtimen- 
beon made by his prior authority.^ Hence if there were terms or 
provisions or conditions, upon which the contract as made was t 

b ised, or if there was fraud, deceit or misrepresentation which uf 
would have affected the principal had the act or contract been the sot of 
authorised, the principal who ratifies with knowledge must contract, 
ordinarily assume responsibility for these instrumentalities.^ 

Even thotigh he may, at the time of receiving the benefits of the 
act, hevp been ignorant of the practices resorted to, still if, 
instead of attempting or offering to undo the wrong or permitt¬ 
ing it to be undone where it is practicable, he expressly ratifies 
or insists upon having or rataiiiing the fruits of the malpractice 
of his agent after he is advised of it, he must ordinarily assume 
the same responsibility for the means by which these fruits were 
procured which he must have assumed had the act been authori¬ 
sed. Whether the instrumentality employed was fraudulent or 
merely a matter of warranty or promise, the rule in either case 
is the same.* 

The responsibility for instrumentalities, however, does not 
extend to collateral contracts made by the agent in excess of his 
actual or ostensible authoiity and not known to the principal at 
tlie time of receiving tlie proceeds, though such collateral 
contract may have been the means by which the agent was 
enabled to affect the unauthorised contract, and the principal 
retain the proceeds thereof afterkiiowledgeof the fact^ “It cannot 
surely be said’’ observes Jenkins J., '‘that under such circumstan¬ 
ces the retention of the money was an act of affirmance. To so 
hold would place every principal at the mercy of his agent with 
respect to matters as to which he had conferred no apparent 
authority. So that if one should authorise his agent to sell his 
house for B&. 20,000 and the agent selling the house for that sum 
should include in that sale certain bank stock which he was not 
authorised to sell, and of which he had no possession, the 

1. See PeuTBon’e Law of Agency, p. 75. 

2. Mechem, B. 4ll. 

3. Ibid ; See Katiar, p. 349 and the Amenoan anthontiea cited therein. 

A Wevtern Bank of Scotland v. Addis, L. B. 1 H. L, (Be.) 143 ; Himld»warth ▼. 

Giaoffow Bank, 5 App. Oae, 317. 

5. Smith V. Traey, 33 N. I. 79. 
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|»lriinoipal by the mere receipt and retention of the sum wfaieh he 
hiMi authorized to be taken for the hoUsOr and in ig:noraiioe of 
the fact that the bank stock was part Of the consideration 
ranningf to the purchaser, would be bound to deliver the stocks 
I cannot yield assent to such doctrine.”^ The result, however, 
in such cases, is that the contract becomes binding on the other 
party, and the principal can obtain specific performance of it 
without undertaking the performance of the collateral contract, 
but only to relegate the parties to their former position as if 
there had been no contract at all and entitling either of them 
to such claims against the agent for Ins unauthorised act as the 
loss suffered bv them on this account would allow 2 As soon as 
the principal learns the facts, it would, in general, be incumbent 
upon him, unless he wishes to affirm the contract, to offer to 
restore what he may have received under the negotiations, and 
of the other party, likewise, to restore what he has received ^ 
Refusal of the principal to disaffirm such contract upon a proper 
request from the other part^^ or the agent, would, doubtless, 
often amount to ratification, though it is nut iiecesHanly so, 
ill every case. A oollateial stipulation which makes the whole 
contract illegal, however, stands on a different basis. No one 
can reasonably suppose that such stipulation was authorised or 
will be approved by the principal A person who enters into a 
contract with an agent is expected to make lawful contract and 
not an illegal one. If he sets up. against an actually innocent 
principal who is seeking to enforce an apparently lawful 
contract, and illegal stipulation to which he was a voluntary 
party, and which will make the whole transaction illegal, he is 
entitled to a very little consideration and will not be permitted 
to do so.^ Where a special agent sent out with a punted form 
of contract to make contracts for purchase of cotton took from 
the defendants and delivered to his principal on apparently 
regular and lawful contract upon one of the forms so furnished 
for the sale of the defendant’s cotton to the plaintiff and on 
seeking to enforce it the plaintiff was met by defendant’s 
contention that the contract was really made upon the terms 
that the cotton should not in fact be delivered but the contract 
should be performed by paying only the difference in value, 
it was held that such a collateral stipulation being a gambling 
contract was illegal under the statute and could not be set\ip ^ 
A collateral stipulation or act of this sort not included in the 
very contract upon which the principal sues, cannot be set up 
to invalidate the loan which was otherwise valid.® 

As already noted, a contract, in order that it may be 
validly ratified and made binding on the principal and the other 
party, must be a subsisting one. So long as it is not ratified 
by the principal it is purely a matter between the agent and 
the other party. Hence if the agent and the other party have 

1 Per Jenkins J. in WJteeler v North-Western Sletifh Co , 39 Fed, 344 

!2 Meubem, Sa 413 ; 436 and 513. 

3. Ibid See also Meohom, 8s 435 and 436 

4 Mechom, 6. 414 and the anthoiitiSs oited therein. 

5. Tertff V InterroHonnl Cotton To., 138 Oa 656 

6. Bee Condii v. Baldu^in, 2l N. 7. 219 ; Halt v. M&udlhh 58 Minn. 137 
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oaxi«K|xit^ to^oanoel the oontract before the principal exercises 
his option to ratify or rsptidiate it, he has no cause fora 
complaint* Mb cannot oompel the kgBut to keep himself in a 
dubious position and incur the peraonal liability for the contract 
if he chooses to repudiate it* A ratification, therefore, after the 
contract has been cancelled by the agrent and the third party 
by mniual consent is ineffective.^ Thus, where a former asrent 
without authority had paid the debt for his former principal, 
but, afterwards and before the latter had ratified it, went to 
the creditor to whom payment was made and requested him to 
return the money which he did and then sued the principal, 
ib was held, that the latter could not by ratification avail him¬ 
self of the payment in defence. “Prima facie** observed Kelly 
C. B., “we have here a ratification of the payment by the 
defendant’s plea ; but whether payment was then capable 
of ratification depends on whether previously it was 
competent to the plaintiff and the agfent apart from the defen¬ 
dants to cancel what had taken place between them. I am of 
opinion that it was competent to them to undo what they had 
done. The evidence shows that the plaintiff received the money 
in satisfaction under the mistaken idea that the ag:ent has an 
authority from the defendant to pay him. This was a mistake 
in fact on discuverinjr which he was, I think, entitled to return 
the money and apply to his debtor for payment. If he had 
insisted on keeping: it, the defendant migfht, at any moment, 
have repudiated the act of the a^ent and latter would then 
have been able to recover it from the plaintiff as money received 
for his use. 1 am therefore of opinion thet the plaintiff who 
originally accepted the money under an entire misapprehension 
was justified in returning it, the position of the parties not 
having been in the meantine in any way altered and that the 
defendant’s plea of payment fails.’’^ In Stilwell v. Staple^^ 
where insurance was affecied by a person of his own goods and 
those of another person without the latter’s authority and the 
former before ratification cancelled the contract of insurance 
and surrendered the policy, the court held that the surrender 
was justified observing: *‘So long as the option of the owner of 
the goods to adopt or reject the policy continues, so long must 
the absolute control of the agent over the policy remain.” 

It is also to be observed that if the contract is voidable at 
the option of the other party for any reason other than the 
mere want of authority which alone can be covered by ratifica¬ 
tion, it continues to be voidable even after ratification until 
such person by h^s conduct or otherwise, waives or loses his 
right to avoid it. It is also to be noted that except by mutual 
consent or by virtue of a right to avoid the contract, neither 
the agent nor the other party is at liberty to cancel a contract 
after it is completed merely because it is not yet ratified.® 

1. Wcater V. James, L R 6 Ex. 124 ; Stilwell v. Stapiee, l9 R. Y 401 ; MTechem, 
88. 511 and 512. See also Katiar, p. 352 

2. Walter V. James, L. B. 6 Ex. 124. 

8. ilsid. 

4 19 H. Y. 401, 

8. Se6 Katiar, p. 359 aud ttie aothonties cited tberem. See al»o JSclM Barinern 
V. Zamhert, 41 Ch. D, 295 ; iFUminff r. Bank of New Leatand, 49 I*. J. R.O. 120. 
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Another eet of oAfies iai also to he noted. T^ere a person 
ei^ters into a oonti^ with an aigront under a mistaken belief 
that he has authority to oontraot and subsequently he disoovers 
his mistake and in prdeir to avoid the dubious position which the 
option of the principal to ratify or repudiate such contraoti would 
put him in, he will withdraw his offer or acceptance as tbo 
ease may be, there appears to be no reason why he should not 
be allowed to do so. To hold him bound with perhaps the 
market rising while the principal is free to ratify or reject is 
to place him at an undesired disadvantage.^ The case is quite 
different however where the contract is entered into by the 
other party with full knowledge that the agent has no authority 
and that the principal from whom such contract is made may 
ratify or reject it at his option. In such case the other party 
voluntarily takes the risk and cannot withdraw the offer after 
it is accepted by the agent even though such acceptance in 
order to bind the principal stands in need of his ratification. 2 
Eatification, however, in such oases must be made within a 
reasonable time and a withdrawal after such time in the absence 
of ratification has been held to be justified.® It has been 
observed that the view taken in certain cases that the other 
party cannot withdraw an offer once made and accepted by the 
agept seems to be too widely stated and so is also an unqualified 
statement that in everv case the other party is free to withdraw 
from the contract before it it ratified. So where the withdrawal 
is justified the subsequent ratification is inoperative, while 
where it is not justified it afiects a binding contract against 
the other party inspite of such withdrawal.^ The rule has been 
stated in the German Civil Code in the following words :— 

“Before ratification of the contract the other party is 
entitled to revoke it unless he knew of the absence of the 
authority at the time when the contract was entered into^’.^ 

Betrospeo- As already noted, ratification, if effective at all, relates 

tive effect of back to the date of the act ratified. If an action is brought in a 
nttfloAiion. uian's name without his knowledge, he may adopt the procee¬ 
dings and make them good at any time before trial.® The 
rule goes so far that if A makes an offer to B which Z accepts 
in B’s name without anthority, and B afterwards ratifies the 
acceptance, an attempted revocation of the offer by A in the 
time between Z’s acceptance and B’s ratification is inoperative.'^ 
So long as the professed agent purports to act on behalf of the 

1. See Katier, pp 353, 354 ; Bee also per chitty J in Dthbtbtnd v lUbbine, (lB96) 
a Oh. 34B. 

a. Bee Hechem, B. 52a. 

8. MetrapcUtan A&ylum Baard r. Ktnffham, 6 T. L. B. 217, Eatiar, p. 354. 

4. See BiLtlar, p. 354 and the anthontiee eifeed therein. 

5. l?he Ueman eode, B. 178, aa translated by Dr Wang. 

8. AnoOM V. Mark* (IfOa), 7 H. ft K. 666^136 B. B. 646. The aetion van on 
negeiiatxle inatnunenta, and the most planeible form of the agreement for the 
defence was that the plaintiff was not the holder of the instnunants at the 
t»na eC mnff* 

7. BMim v. Lamhert (1889) 41 CIl D. 295. Thu decision has been 

freely W^Heiiied, hot for the present remaine anthontatiye. It u open to 
reoei^asr^on in a Court of last resort; Bee the judgment of the Paivy 
OimiMil In ▼. Bank of New Zeatandf (1900), A. 0* 577, 587. Bee 

Folleeh 304 linlla p. 55A 
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priooipAl# it is immatetial whether in his own mind he intends 
th^ prmotpftl’s benei^t or not, end what his real motive and 
intedtioo may hb; nor does it make any difference if Uie third 
party disoovers before ratifibat£ok,that the a^nt meant to keep 
the contract for himself.^ In fact, the th^ party gets by the 
ratification exactly what he bargained for.' 

But if Z pays money to B as in satisfaction of A’s debt, 
and B afterwards discovering that Z had no authority, returns 
him the money by agreement between them, A can no longer 
adopt the payment and rely on it as a discharge. A man is not 
bound to accept payment of a debt, or satisfaction of any other 
obligation from a stranger to the contract, though if B had 
accepted the payment with knowledge of Z’s want of authority, 
or acquiesced in it after he obtained that knowledge, he worild 
have been estopped from denying Z’s authority as against A.^ 

If an offer is accepted by an agent subject to ratification no 
contractual relationship with the principal cpmes into existence 
until ratification and therefore up to that moment the offer 
can be withdrawn.^ 

1. Re Tiedtmann and Ltadermvnn Frereet (1890) 2 Q. B. 66. 

2. Walter y. Jametk (1671) L. B. 6 Bil. 124 cit^d at p. 

3. WaUon y. Daviee (1831) 1 Oh, 456. 
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Delegation. 

49. Delegation of authority by agent. OU. Belaiione between principal and 
anb-agent, 51. Jomt-PnneipalB and Joint-agenta. 

49« Dele^mtion af authority by agent 

By delegation is herQ meant the devolution from one agent 
upon another person of a power or duty, intrusted to the agent 
by his principal. 1 

Delegatus non potest delegare is the maxim which lays down 
the general rule that an agent cannot delegate his powers or 
duties to another, in whole or in part, without the express 
authority of the principal.* The presumption is that an autho¬ 
rity given to an agent is exclusively personal, and cannot be 
exercised through another where from the nature of the agency 
trust is reposed in personal qualifications of the particular 
agent.3 And it may be generally laid down that the presump¬ 
tion is that there is no authority to delegate the agency to 
another unless from the express language used in the appoint¬ 
ment to the agency, or from fair presumptions growing out 
of the particular transaction, or of the usage ol trade, a broader 
power was intended to be conferred on the agent.^ Generally 
speaking, therefore, where there is personal confidence reposed 
or skill required there can be no delegation, however general 
the nature of the duties, unle'^s urgent necessity compels the 
handing over of the responsibility to some one else.*^ Thus 
auctioneers, factors, directors, liquidators, brokers etc., have 
in general no implied authority to employ deputies or sub¬ 
agents.^ Ill England the auctioneer at a sale by auction “is the 
agent of the purchaser as well as of the seller, and has authority 
to sign a memorandum of the sale so as to bind both parties,” 
but he cannot of his own motion delegate that authority to 
his clerk. 

The general rule is thus laid down by Bowstead® :— 

“No agen^ has power to delegate his authority, or to 
appoint a sub-agent to do any act on behalf of the principal, 
except with the express or implied authority of the principal. 
The authority of the principalis implied in the following cases:— 

1. Bmg Halsbary, Ydl I (2n(l Edn ) Article 3B5, p 228 . 

2. Stinn Y BrtHmn (1832) 1 Nqy. & M. (E. B.). 594 

3 Broker 8oll%f v Rathhon^ (1814), 2 M AS. 298, broker: Voekrtm v Islam 
(1814), 2 M A S 301 managingf owner Sttns v Bmiiasn, snpra 
4. See Story on Agency, S. 14. ‘*One who has a bare power or anthonty from 
another to do an act mast execute it himself and cannot delegate his authority 
to another*’ Story on Agency, S. 13 
5 Halsbnry, p. 224 

6. Bowstead, p. 85, and the antbonties cited therein, 

7 JBsll T. Bsais (1897) 1 Gb. 668, 669. 

8. Law of Agency, 9th Edn., Art 42, p. b 4, and the autbontiea cited therein. 
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{1) Where the eiuployment of a sub-a«rent is juistifled by 
the tiBUKe of the paitiotuar trade or business in which the agent 
is emt^Ioyedi provided that such usage is not unreasonable^ 
nor inconsistent with the express "terms of the agent^s authority 
or instructions. 

(2) Where the principal knows, at the time of the agent’s 
appointment, that the agent intends to delegate his authority. 

(3) Where, from the conduct of the principal and agent, 
it may reasonably be presumed to have been their intention that 
the agent should have power to delegate his authority. 

(4) Where, in the course of the agent’s employment* un- 
for€>seen emergencies arise which render it necessary for the 
agent to delegate his authority. 

(6) Where the authority conferred is of such a nature as 
to necessitate its execution wholly or in part by means of a 
deputy or sub-agent. 

(6) Where the act done is purely ministerial, and does not 
involve confidence or discretion.” 

Lord Justice Thesiger explained the rule thus^ :— 

*'As a general rule, no doubt, the maxim dtlegatvs non 
potest delegare applies so as to prevent an agent from establishing 
the relationship of principal and agent between his own princi¬ 
pal and a third person; but this maxim, when analyzed, merely 
imports that an agent cannot, without authority from his 
principal, devolve upon another obligations to the principal 
which he has himselt undertaken personally to fulfil; and that 
inasmuch as confidence in the particular person employed is at 
the root of the agency, such authority cannot be implied as an 
ordinary incident in the contract. But the exigencies of business 
do, from time to time, render necessary the carrying out of 
instructions of a principal by a person other than the agent 
originally instructed for the purpose, and where that is the case 
the reason of the thing requires that the rule should be relaxed, 
so as on the one hand to enable the agent to appoint what has 
been termed a ‘sub-agent’ or substitute; and on the other hand 
to constitute, in the interests and for the protection of the princi¬ 
pal, a direct privity of contract between him and such substitute. 
And we are of opinion that an authority to the effect referred to 
may and should be implied, where from the conduct of the 
parties to the original contract of agency, the usage of trade, or 
the nature of the particular business which is the subject of the 
agency, it may reasonably be presumed that the parties to the 
contract of agency originally intended that such authority should 
exist, or where, in the course of the employment, unforeseen emer* 
gencies arise which impose upon the agent the necessity of the 
employing of a substitute”. In that case a merchant in England 
wished to sell a ship which was in China, and it had to be sold 
by sending it to different ports where there might be a market^ 
and among other places it was sent to Japan. 

X. Dt Buitsche v, Alt. (1878), 8 O. D. 286, at p. 310. 
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A shipmaster was authorised to sell certain goods. Held, 
that he had no implied authority to send them on to another 
person for sale, though he was unable himself to find a 
purchaser.! 

A board constituted by statute was authorized to delegate 
its powers to a committee, Held, that the committee must 
exercise in concert the powers delegated to them, and could not 
apportion them amongst themselves .2 

The directors of a company were given power to purchase 
the company’s own shares, and also to appoint a general 
manager. Held,‘that the power to purchase shares could not 
be delegated by the directors to the general manager.^ 

An agent buys property at a sale by auction, and the 
auctioneer enters his name as buyer without objection by the 
principal, who is present at the sale. The entry is a sufficient 
memorandum of the contract as against the principal.^ But 
where a tenant for life had a power to lease, and a memorandum 
of a contract for a lease was signed by his agent’s clerk with the 
approval of the agent and in the ordinary course of business, it 
was held that the memorandum was not sufficient to satisfy the 
statute of Frauds; not having been signed by a duly authorised 
^agent withip the meaning of that statute.^ 

An agent has authority to draw bills of exchange in the prin¬ 
cipal’s name. The authority may be exercised through the agent’s 
clerk.® So, an authority given to an agent, to indorse a particular 
bill in the prmcipal’s name may be delegated, because such acts 
are purely ministerial and involve no discretion. So, it was held 
that though four liquidators had no power bo authorise one of 
their member to accept bills of exchange on behalf of them all, 
they might authorise him to accept a particular bill on their 
behalf, because the execution of the former authority would 
involve discretion, whereas the latter was an authority to do a 
purely ministerial aot.^ 

It has bpen held under the English lew that there can be 
no delegation to a sub-agent of power to do anything that is 
illegal or criminal, for any contract to tempt a man to transgress 
the law and do that which is injurious to the community is void 
at common law,® and the law will defeat any contract which is to 
do somethirg which is a malum in se, or to omit doing something 
that is a duty, or which would tend to encourage crime, and 
this without regard to the circumstances, as it is concerned to 
remove all temptations and inducements to crimes.^ 

1 . Catlin ▼. B 0 U, (1B15), 4 Gamp. 1B3. 

2. Cooh V. Wurd (1977), 2 0. P. D. 255, C. A. ; bnt ae6 Aginew v. Manchtst^r 

CorpomHtm (1902), 67 J. P. 174. 

3. Cartm0ir$ oom <1B74), L. B. 9 Oh. 691. 

4. VPhiU ▼. Procior, (IBll), 4 Taunt. 209. 

6. Btore r. Sutton, (I8l6), 4 Meriv. ^37. 

6. Bxfi. Button ( 1789 ), a Cox 84^ Broum v, Tombt (1901) 1 Q. B. 263. 

7. Birtninffham Banking L. B. 3 C. Oh. 66l. 

9. CoiHn$ T. BlanUm (1767) 2 Wikk 94U 

9. Per C. J. Parhtr in MUeM V. SmiWt LMding ea#w, 9th Edn.: Vol. 

I, p. 480, and 1 p. Wme, 191. 
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An Bgrent ixrhoee anlifaority is of judicial character cannot 
delegate it. In Little v, NewtM^ two lay arbitrators deferred 
their decision to a third who was a Barrister^ on a point of law* 
The ootrt held they had no power tp do so. Tindle, C, J., said: 
^‘There is no principle of law that we are aware of which will 
authorise any such delegation of the judicial authority conferred 
upon the three and it is impossible to say that if the determina¬ 
tion of a legal arbitrator had been disclosed to either of the 
other arbitraors before the signature of the award some argument 
or observation might not have been made which Would have led 
to a different conclusiou”. 

In another case of an award by arbitrators,2 it was decided 
that they might consult the umpire, but could not give up their 
own opinion to be bound by him. It was observed in this case; 
“It appears not that he ( Mr. Southern, one of the arbitrators ) 
consulted Mr. Peacock (the umpire ) and was satisfied by him 
of the land being worth 400Z. an acre, but that he consulted Mr. 
Peacock and, finding that he said, 400Z. was the value, he (Mr. 
Southern) although he did not think it wort>h 200Z, an acre con¬ 
curred in the award because he thought it no use diff‘ering/That is 
not a course which referees have a right to pursue, and an 
award so made was not one by which the persons (the principals) 
who had agreed to take the reference were bound. They wore 
entitled to have the unbiassed judgment of the umpire ; not in a 
loose way giving an opinion, but dealing judicially with that 
upon which it was his duty to decide.’^^ 

So again, where a judge, instead of exefcising his disorotion 
in appointing a liquidator, directed he should be appointed on 
the nomination of the third party without approving of the 
nomination first, the court of Appeal held such a delegation of 
authority was bad.^ 

Parliament, in granting railway companies statutory 
powers, at the same time imposed personal duties. It has been 
held, therefore that under the English Law these powers cannot 
be delegated. So the court refused to enforce an agreement 
between the two railway companies which it held was a practical 
delegation by one of them of all the powers that Parliament 
had given it-^^ Vice Chancellor Turner said :—'"1 think there 
lies at the root of this case a question of public policy which 
precludes the inference of the court. It is impossible to read 
the agreement between the plaintiffs and the East Anglian 
Railway Co., without being satisfied that it amounts to an entire 
delegation to the plamtiffs of all the powers conferred by 
Parliament upon the East Anglian Railway Co. All the stow 
of that company is bo be taken by the plamtiffs without any 
obligation to restore it; the plaintiffs are tp manage and regulalB 
the railways of the East Anglian Railway Co.^ for the purpoaes 
of the agreement; and although in form it is deolared that the 
instrument shall not operate as a ^ease or an agreement, it 

1. (1841), a Soott, N. R 509, at p. 519. 

2. Ead$ V. mUiam3 (1854), 4 Be 0. M. * 0. 674. 

3. Sea alao Mr. JtiBtioa SHee'p jadtfineot in SUUon v. Bray (1864). 9 L. 7S0. 

4. €hreat SeulkarH myMr$ Coh 48 L. T. 11* 

5. 0. My., V. Mtttum By. (Wl), 21 L. J. 837. 


Jndieial 
authoiity 
ottxiDot be 
delegated. 


Where 
ageinat 
pnbte polier 
authority 
cannot be 
delegated. 



ws 


TB» Of* AmMm 


*Trt4e osagfe 
or cuotom: 
delegation of 
aathonty, 


amounte in eubstance jio eitJ^er one ax tbe otlier* It if framed 
in total diaresrard of the obligations and duties whioh are 
attached to the oompaEies^ and it is an attempt to carry into 
effect without the intervention of Parliament which cannot be 
lawfully done except by Parliament in the exercise of its die* 
cretion with reference to the interests of the public/’ 

As already noted,i where the employment of the sub-agent 
is justified by the usage of the particular trade or business in 
which the agent was employed* the agent can delegate his 
authority, proviried that such usage is not unreasonable or in¬ 
consistent with the express terms of the agent’s authority or 
instructions. Parties contracting in reference to a subject matter 
concerning which there exists a custom or usage authorizing 
the agent to employ sub-agent, may be well presumed to have 
such authority in contoinplatioon in the absence of a contract 
to the contrary inasmuch as in contractis tacite insunt quae sunt 
moris et consuetudinis is the maxim which applies to such case. 
Where goods were entrusted by the plaintiff, to a merchandise 
broker to sell, deliver, and receive payments, and the broker 
deposited them in accordance with the usage with a commission 
merchants connected with the auctioneer, taking his note 
therefor, and some of the goods were afterwards sold at a less 
price than the broker was authorized to sell them for, it was 
held that the principal was bound by such act of the broker 
and that he could not maintain trover against the commission 
merchant. It was observed in this case, “Business to an immense 
amount has been transacted in this way, and the usage being 
established, it follows that when the plaintiff authorised his 
broker to sell, he authorised him to sell according to the usage ; 
and when the defendants dealt with the broker even if they 
had known that goods were not his own, they had a right to 
consider him as invested with power to deal according to the 
usage.”^ 

Usage or custom, however, will not be permitted to contra¬ 
vene express instructions, and if the agent has been denied the 
power of delegation, usage cannot confer it.2 Nor such usage 
or custom can justify the agent in violating the fundamental 
duties which he owes to his principal or change the intrinsic 
character of the contract existing between them.^ 

Where certain guardians of a union employed one K 
to prepare a specification for a workhouse, and K employed one 
M an architect to make calculations, the court decided that 
M having proved that K in employing him had acted in accor¬ 
dance with the custom of his trade of an architect, might sue 
the guardians for compensation.^ So a master of a ship has 
power by custom of trade, when seeking freight to employ 

1. * see notes on page 2M. 

2. Keohem, 8. 318. 

3 Lautati V Ltppineoit, 9 Am Dec. 440 

4 See Katiar p. l06 and the aatbontiea cited therein. 

5. Btarkhurn y. Mason, OS L T, (K. 8.) MO ; Bobtnsoti v. Moll^ti, LB. 7 HX. 802. 

6 . Moon V. Guardtans mntnoy Union, (1837) 3 Bing XC. 814s:=43 B-B 802. 



tmmjmoiff w Atmomn sr 


l4t that purpose.^ But where a oertiaiiiftm 
lfo4d[« to otie 3C tipon e det eredere comtpiseion for 
j|li4 hWi otk ih adv^iiiee, whioh 1C accepted, t>nt tUfintW 
aWd ttfteryrarde wftihonlb the kh^wled^fe of the firto 
the ^th H, whether broker, \i^on a dd credeisi oomspia- 

eion and upon au asfj^ment to divide the oomnns^ion with 
hlnl, aha obtained hia aooeptances for the atuount, Lord 
Blleubotottfifh said ; ‘'There certainly was not any etpross 
prMty between the firm and H, neither can any be implied 
unless thb court had found that the usa&re of trade was such as 
to authorize one broker to put the goods of his employer into 
the hands of a sub^broker to sell and divide the commission 
with.^’® 

Where a print-seller entrusted a mate of an East Indiaman 
with certain goods, to be disposed of by him in India, agreeing 
to take back, from the mate whatever he should not be able 
to sell, and allowing him what he should obtain beyond a 
certain price with liberty to sell them for what he could get if 
he could not obtain that price ; and the mate not being able 
to sell the goods in India himself, left them with an agent 
to be disposed of by him, directing the agent to remit the 
money to himself in England, it was held that the delivery 
to the agent was within the terms of his agreement.^ 

It is to be noted that customs which modify contracts 
entered into between private persons are those which have 
prevailed so long and so uniformly in transactiuns between 
persons engaged in a particular occupation, that when two of 
such persons enter into a contract relating to their occupation, 
and not containing anything inconsistent with the custom, they 
are presumed to have contracted with reference to it, and it 
then forms a part of the contract so far as it is applicable.^ . 

The exigencies of business do from time to time, render Natme oi 
necessary the carrying out of the instructions of a principal 
by a person other than the agent originally instructed for the empioymenf 
purpose, and where that is the case, the reason of the thing of a sub 
requires that the rule laid down in the maxim '^delegatus non- 
potest delegare''^ should be relaxed so as to enable the agent to 
appoint a delegate. So, if the nature of the act, or business 
entrusted to the agent requires that sub-^ents should be 
employed to safe-guard the principal’s interests or to perfom 
the act or to carry on the business to his advantage, an authority 
to employ sub-agents will be implied.® Thu^ an agent em¬ 
ployed to collect a debt by suit would be entitled to employ 
an attorney; or to sell goods by public auction, it would be 
necessary to employ an auctioneer; or where the power given by 
one party to another by an instrument in writing is of such 
a nature as to require its execution by a deputy, the party 

1. story ^ Agetioy, S. 14. 

2. v. JTrtom, S M. A B. 300 (308) note. 
a BrmU^ V. Coawgti^ 2 B. a P. 433. 

4. Seo Holes on pegoe 143 to 161. 

3. Sen Kltiai, p. 110 end the ASthoiitieB cited therein. See eleo & ISS, IpdUn 
Contaraet ^ lS72. 
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originally authociBed as itgent may a];>p0^nt a 4oputiy.^ Similarly, 
where a note or draft la sent to a bank or other agent to he 
ooUected at a dietant plane, the authority of the banh or other 
agent to employ a Oub-agent at the place of collection and to 
forward the note or draft to him, would be presumed.^ If a 
note be sent to a banh for oolleotion and for the protection of 
the principal it becomes necessary to have a note i)rotegtedf the 
authority of the bank to employ a proper officer for that purpose 
will be implied, 3 An agent authorised to charter a vessel can 
employ a vessel broker to assist him in securing the charter.^ 

Where an agent, like the general manager of a large mer¬ 
cantile business or a district agent of an insurance company is 
given charge of a large territory or of an extensive business 
in a similar territory and is required to accomplish results 
which cannot reasonably be demanded from his individual and 
personal efForts, he will ordinarily be deemed to have implied 
power to appoint such sub-agents and assistants as the contem¬ 
plated results reasonably require.® For the same reason, 
where an agent’s employment involves the performance of duties 
at various places which it is physically impossible for him to 
perform in person, he can employ sub-agents for that purpose.® 
Q-enerally an agent put in charge of an extensive business or 
a depsrtnient of such business which can reasonably and 
properly be carried out only by the employment of assistants 
and subordinates, where no other arrangement is made, have 
implied power to appoint them.’ 

Lord Fitzgerald said : “I accept it, then, as settled law that 
although a trustee cannot delegate to others the confidence 
reposed in hiinself, nevertheless, he may in the administration 
of a trust fund avail himself of the agency of third parties, 
such as bankers and others, if he does so from a moral necessity, 
or in the regular course of business. If a loss to the trust fund 
should be occasioned thereby, the trustee will be exonerated, 
unless negligence or default of his led to the result.”® It has, 
however, been held that the directors of a company cannot 
delegate their powers of allotting share to any of their 
number.® 

Where no personal skill or discretion is requisite, an agent 
can delegate his authority. Mr. Justice Willes says :— “If a 
person is appointed to some function, or selected for some 
employment to which peculiar personal skill is essential—as a 

1. Bee Peareon’fi L«w of Agencj, pp. 50, 51. 

2. Breck ▼. MMker, 65 Neb. 09. 

3. Tieman v. Commercial Bunkt 40 Am. Dee. S8 ; Halilmn v. Bank of Louisiana, 
45 Am. Deo. 72. 

4. Ktechem, S. 316 ; Saoeland t. Green, 40 Wis. 431. 

6. Bodine ▼. Bxrhanffe Ins. Co., 51 H. Y. 117 and other American anthoiitiea cited 
at p. Ill of Eatiar's Law of Agency 

6. The Guiding Star, 53 Fed. 9S6. 

7. Meehem, 8, 917 and the anthoritios cited therein. 

5. SptigJU V, Gnunt, (IBSS), 9 App. Caa, 1, at p. 29. Bee, however, B. 47 of the 
Indian Ymet Aet, 16B2, and Titles v. Wohienholme, 7 UeaV., 424. The mle 
laid down in Speight v. Gaunt le possibly a alight OBlargentent of the powem 
given under the Indien Tmet Aet, and thia oaae would, in all prohahUitj be 
followed in thii coontry in oaeea which do not fall nnder the Aet 
Xh rotke Leeds Banking Co„ XXoward^s case (1S66), 1 Ch- Ap. 56|. 
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mmW to pmd a portmt-^he cannot han^ it ov;6r to 

dOiaaepilo Oke to porfoite ^ bast ^hetn tbo thing to be done W one^ 

^hieh injr t^onably competent person can do equally irell* 
or whoft anydiserefioii to bejBXeroieed ie in respect of a merely 
jmimeterial apt. a deputy may be appointed/’ Accordingly* 
it was held that the steward of a manor may appoint a deputy 
to act as steward, and the deputy may do all that the steward 
himself could have done. 

disability of an agent to engage a sub-agent does noi Uiniirii^rUi 
extend to acts whioh are purely of a ministerial or meohanioal anjimeohftiii- 
nature inasmuch as the reason on which it is based does not 
exist in such cases and the authority to employ sub-agents for 
such acts is generally implied.^ So an agent empowered to 
execute a promissory note or to bind his principal by an 
accommodation acceptance or to sign hie name to a subscription 
agreement or to execute a deed, having himself first 

determined upon the propriety 2 of the act, jaxeij 

direct another to perform the mechanicals act of writing 
the note or signing the acceptance, subscription or deed 
and the act so performed will be binding on the princip^.^ So 
also an agent authorised to sell real estate, who exercises his 
own discretion as to the price and the terms, may employ a 
sub-agent to find out a purchaser,5.or to point out the land to an 
intending purchaser.® Sir John Romilly observed in a case 
“It is undoubtedly true, that an agent cannot delegate bis 
authority to another; but I apprehend it to be equally clear, that 
an agent is entitled to perform, and must necessarily perform, 
a great number of his acts and functions through the aid of 
persons to whom he delegabes his authority. Those for instance 
when a merchant receives goods from abroad for sale, and he 
deputes his foreman* to go to the proper place for selling such 
goods, and the foreman sells them accordingly; in that case, it 
would be impossible for the consignor to say, that the sale was 
void, because the merchant did not personally sell them, but 
employed another person for that purpose, for whom the sale 
was affected. The merchant would no doubt be answerable for 
all the acts of his foreman but provided the acts done were 
proper aud within the scope of his authority, they would be the 
acts of the merchant himself.” 

Where an agent is authorised by his principal to underwrite 
any policy of insurance not exceeding a particular amount and 
to subscribe his name to it and settle and adjust, losses, although 
he cannot delegate his whole authority to another, yet having 
himself approved a policy of insurance dnd signed a slip for it 
showing such approval, the policy itself may be signed by his 
clerk in pursuance of the slip, as it is purely a ministerial act, 
which the agent can authorise any other person to do,® So, 

1 . St, Margaret's Burial Baar4 v. Thompson, (1871), L, R. fi Q. P. 457. 

2. Barken r. Kett. (l70l), 1 Ld. Baymand, 858. 

8. Maohem, B. Sl5 ; Halsbury. Vol. 1, (Snd R«ln.), Art, 887, p, 224, 

Sa« Xatiar, p. 112 and the aathoritiee eited therein. See Ideehem, S, 8lft. 

5. Bsmeiek v. Banerafi^ 58 Iowa 527. 

S. Me Kinnon Vmrnar, 76 Wia. S2. 

7. MaeMior v, Trafalgar Life Anwanee AetoHation^ 27 Beev., 876. 

S. Mtim^n V, JoMpA, SmiUi 406. 
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S arson employed by him to ep^erintena the eale may lawfully 
0 offered ^ the prooeada to him or bis order.^ So an attorney 
must nec^sarily authorise hie clerk to receiye moneys and to da 
acts for him in his name in the ordinary course of business and 
all such acts are valid and binding on the client as well as on 
the attorney .2 Similarly, in Drto v. Metropolitan Hailteay Co.,^ 
it was held that where a county solicitor was authorised to 
renew a lease of the premises in London^ he oould delegate his 
authority to a London agent and the latter oould engage a land 
agent for the performance where the county solicitor continued 
to exercise his discretion and the delegation was purely of a 
ministerial or mechanical nature. 

Merely subsidiary acts, which involve no discretion may 
be delegated. 80 , where a principal gave a power of attorney 
to his agents to draw bills in his name, it was held that where 
the agents might themselves have drawn the bills they could 
authorise their clerks to draw them, an act of drawing being 
merely mini'^terial ^ So an authority to endorse certain bills 
in the principal’s name may be delegated because such acts are 
purely ministerial and involve no discretion.^ 

There may arise cases in which sudden emergency or 
supervening necessity may justify the employment of sub-agent 
and an instance of this is where a railway tram while running is 
suddenly deprived of his fireman or brakeman, the conductor 
may employ any one else to fill the place until the necessity is 
met or the Company oould make the appointment.® The same 
rule applies where the conductor is himself incapacitated and 
dalegates the conduct of the train to another servant or even to 
a competent stranger.^ But this power to employ a sub-agent in 
case of emergency exists only in those cases where the principal 
cannot oommunioate with and his instructions cannot be 
obtained in time to prevent loss to the affairs of the agency, In 
OwilHam v. Ttcist^ it was held that neither the driver nor the con¬ 
ductor of an omnibus could delegate the driving of it to another 
(in that case to another conductor ). It was apparently admitted 
by the Court of Appeal that if there had been any urgent 
necessity the duty to drive could have been delegated but the 
Court of Appeal held there was in fact no necessity as the bus 
might have been left where it was until the owner had been 
communicated with. The same principle is adopted in Chancery 
in cases as to powers^ for instance, where a power has been 

1. Jrdflma V. Thomp»on, 4 0, B. 140. 

2. V. Hale, 29 Xi G. P. 187. 

a. 1 T. L. B. 366. 

4. Jffaparte StUion (1766), 2 Cox, B4. 

6. Ibid ; See Eatliir, p. 118 end the eotbotitiee eited therein. See tleo A'srp. 
Jftrm/ngkam Banh^ Go., (fSeS) L. k 3 Ch. 851 ; Brifftihe WVWame, 
I T. B, 710 ; 

0 . Qear^ia Pac. Co., v. Profett S 5 Ala. 

7. Maebem, B. $2 d. 

8. 2 Q. B. 84=a^(ld94), U T.L.B. 415. 
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Tl^ piimotplor ))oiai^voi’» doos not appear to hiive 

1 ^ 4wgys iieoogijii«ed ia Ameri^p oases. To doote ftwm 
dootniae of emergeiioy has also been resottod to 
in seveiial inetapces to auppott the employment by a eermot to 
some to assist him ia some suddeu eiiigenoy arising duHoir 
the ^rfprmatioe of the service, Master Vas held responsible, 
OP this ground* for the negligence by a by-stander requested by 
the driver to assist him in repairing the cart which had been 
broken down on the street. “We think” observed the court, “that 
tha act by by-staiider must be regarded as the act of the driver. 
The cart was out of order and the driver was trying to fix it as 
he was bound to do. For that purpose he asked the by*etander 
to assist him and in doing so he used the assistance of the by¬ 
stander as would have used a tool or an appliance which he had 
procured and which he must be regarded as having implied 
authority to procure under the oircumstanees. The fact that 
the tool or an appliance was an intelligent human being does 
not affect the matter any more than the fact that another person 
held the reigns, in Booth v. Mister,^ ” 

The case is not one where the servant admitted to delegate 
his duties to another as in OwiUiam v. Twut,^ but a case where 
the driver needed for a moment, in the performance of his duties 
in a sudden emergency, another hand and found it in the 
assistance given at his request bv a stranger, and what was done 
by a stranger was as if done by himself. Where an order was 
made for payment of a sum of money out of court to a lady who 
was appointed an attorney for certain purpose in America, the 
(mtuis que trust of the fund and the lady being too ill to attend 
personally to receive the money, the solicitor in the case was 
allowed by her to receive it on her account, her receipt being 
given for it and her signatures thereto verified by affidavit, the 
court held that the lady was justified by the sudden emergency* 
that had arisen by her illness to employ the solicitor as 
sub-agent 

Where the principal knows at the time of making the 
appointment of the agent that he will employ a sub-agent, and 
makes the appointment with such knowledge, be has no cause 
for complaint if the agent subsequently employs a sub-agent.* 
If the employment of a sub-agent was contemplated by the 
parties at the time of the creation of the agent’s authority ; 
or if it was then expected that sub-agents might or would be 
employed, this would }>e treated as at least implied authority for 
such employment.'^ The sanction of the delegarion may also 
be evident from the conduct of the parties, as where on the 

1, CkeiftBr r. CfMdwt4tk (1S42), 13 Sim. 102. 

2^ ]ii«w ol Aganoy, pp. 108, 108. 

a t e. A P. 66 

4. 2 q. B. 84. 

6 UoUiind T. 20 h* T. 216. 

6. g$p^ JSy. Op., y. Qui^ 12 P.O^ 262; iW ^ 

7. SUam^p Co^ ▼. 8h0ehan, 10 L. R. A. 78$ t p# AIL 

8 Ch. D. 2S0. 
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mh of a ship in Japan thronirl^ a dob-Mant it wa$ shown that 
thn ptinoipal ha4 acquiesced in his ^plojnnent.^ 

The fsbt that the employmaiit of sub-afents was contem^ 
Plated by thn parties need not be shown by express proof* The 
nature of the service, the place at which it is to be performed, 
the distance between the plaee of appointment and the place 
of performance and similar other oiroumstanees, which reaso* 
nably lead to an inference that the employment of sub-agents 
was in contemplation, may be taken into account. In EaMand 
V. Manep^ where the principal and ag'ents were both residents 
of California and the agency was to sell land in Texas, the 
Court observed: “It is a fair presumption growing out of the 
exigencies of the transactian that it was contemplated that a 
purchaser should be obtained through a sub-agent” Again, 
where an agent appointed to sell land of small value, was a 
busy man of large affairs living at some distance from the 
location of the land, the Court held that the principal must have 
known that he would not personally act for her in such un¬ 
important matter and that action through a sub-agent must 
have been contemplated.^ 

An English contractor for a railway in Canada, who was 
not known to be personally undertaking the work, was held 
entitled to engage an agent.^ And where there is a ratification 
by the principal of the acts of the sub-agent, the latter becomes 
jointly liable with the agent to the principal.^ 

Law* in An agent Cannot lawfully employ another to perform acts 

India: when which he has expressly or impliedly undertaken to perform 
wDot personally unless by ordinary custom of trade a sub-agent may. 
delegate. or. from the nature of the agency, a sub-agent, must, be employed. 

( 5 . 190, Indian Contract Actj 1872). 

It is to be observed that section 190 of the Indian Contract 
Act does not appear to recognize tbe presumption of a person 
undertaking any sub-agency, but requires such undertaking to 
be expressed or implied to prevent the agent from employing a 
sub-agent. If it is not clear from the contract of agency or from 
the nature of an agent or from circumstances under which it is 
to be executed that the agent undertook to perform such contract 
of agency personally, there is nothing to prevent him from 
employing an agent. It is only when there is personal underta¬ 
king when we are to see whether the employment of a sub-agent 
is justified within the two exceptions herein laid down, namely, 
where by the ordinary custom of trade a sub-agent may. or from 

1. Dm BwMehM v. Alt, <1878) 8 Oh. D. 286, C, A. 

SU 86 Tei. OiT. App* ld7. 

a. Wriffht^. Imade§, 49 Tex. Civ. App, 228. Put the reason of the role does not 
exiet and the rule, thercrnre. does not apply where the agent to sell land, 
altbnngh he does not live In the place where the land la. hoi been m the bohit 
of viflltmg that place from time to time in conoeotion with the management and 
leasing of the land, Williama t. ilfocrs, 34 Tex. Civ. App. 403. Bee Ketiar, 
p. 107. 

4. qneaM If RiOtmond Rail Ca, t. Quinn, (ISttS), 82 Moo. F. C. 0. 232. 

A. itoep w. (!676), 1 a P. ]>. 746, 0. A.; Bew ▼. MtiropoUian Rail Co., 

(1885) 1 T. L. E- 968, 0. A. 
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0 >{ the eg^noy a eub-^ent must be employed. This 
that when tl^e agent has expressly or by implioatiou 
ii^ekMen to perform ms coniraci^ of agenoy personally, he 
oaupet go behind suoh uadartaking merely because the custom 
of tin^e authorises him or the nature ol: the agenoy empowers 
him to employ a sub-agent These are the things of which the 
law will pjmsume knowledge to the agent at the time when he 
entered into the contract and if he chose to undertake the 
performance of the contract of agency personally in respect of 
them, there is no principle of law or equity which will justify 
his performance through another person. If by oontmot of 
agency, either expressly or impliedly the agent has been denied 
the power of delegation neither the custom or usage nor the 
nature of agency confer it. The proposition laid down by the 
Indian Legislature thus appears to conflict with the first principle 
of the law of contract which can never be the intention of the 
legislature. There appears to be no decided case in India on this 
point in which a different note was struck and in the absence 
of such case-law we are justified in following the principle laid 
down above by the English Law although the defective 
phraseology of section 190 of the Indian Contract Act pointed 
above makes their application to India doubtful.^ ’’ 

49. Relations between principal and sub-agent 

A 'sub-agent* is a person employed by, and acting under 
the control of, the original agent in the business of the agency. 

(S. 191, Indian Contract Act, 1872), 

The relation of the sub-agent to the original agent is as 
between themselves, that of agent to principal. “It may be 
generally stated that, where agents employ sub-agents in the 
business of the agency, the latter are clothed with peroisely the 
same rights, and incur precisely the same obligations, and are 
bound to the same duties, in their immediate employers, as if 
they were the sole and real pnncipals^’.a Accordingly, it has 
' been laid down under the English law that 'there is no privity 
of contract between a principal and sub-agent as such whether 
the sub-agent was appointed with the authority of the principal 
or not; and the rights and duties arising out of the contract 
between the principal and agent, and between the agent and 
sub-agent, respectively, are only enforceable by and against the 
immediate parties thereto.® Provided that, the relation of princi¬ 
pal and agent may be established by an agent between his 
principal and a third person, if the agent is expressly or 
impliMly authorised to constitute such relation, and it is the 
intention of the agent and of such third person that such relation 
should be constituted’^^ Where a sub-agent is appointed withotet 
the authority, expross or implied, of the principal, the principal 
is not bound by his acts.® 

1. Se 0 Katisr, pp. 104,106, 
a Stoiy on Agency, a 880, 

8. Bowotoftd, Art. 48, p. S7, end the anthontieo cited tberein, t 
A /Ma See also Halebnry, Art 892, p« 297. 
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tTncbr the Buf lish kw, ih&mhrei thwB may be said to be 
three olasses of mlhegentn: {k} 

aistboriiyt expirese or implied^ of the by aots the 

principal is »ot boignd, (2) those Kjpfeployed with the expires or 
implied authority of the principal^ Imi between whonl and the 
principal there is no privity of contract; <3) those employed with 
the principal’s authority, between whom and the prinoipal there 
is privity of contract, and a direct relationship of principal and 
Agent k, accordingly, established.^ In the first two oases the 
agent is responsible to the principal for the acts of the persons 
engaged by him but in the last case he is not responsible for 
their acts, they being directly responsible to the principal for 
them.^ In the first two cases the persons engaged are not 
directly responsible to the principal for their acts, except for 
fraud and wilful wrong in the second case, while in the third 
they are directly responsible to the principal.* In the first two 
cases they must look to the agent who employed them as their 
prinoipal for their remuneration and indemnity while in the 
third it is the original principal to whom they must look for 
them in the first instance.^ 

Where a sub-agent is properly appointed, the principal is, 
so far as regards third persons, represented by the sub-agent, 
and is bound by and responsible for his acts, as if he were an 
agent originally appointM by the principal. 


The agent is responsible to the principal for the acts of the 
sukagent. 


The sukagent is responsible for his acts to the agent, but 
not to the |»rincipal. except in case of fraud or wilful wrong. 

(S. 192, Indian Contract Act, 1872). 

Where an agent, without having authority to do so, has 
appointed a parson to act as a sub-agent, the agent stands 
towards such person in the relation of a principal to an agent, 
and is responsible for his acts both to the principal and to third 
persons ; the principal is not represented by or responsible for 
the acts of the person so employed, nor is that person responsible 
to the principaL 

(t93, Indian Contract .4c#, 1872). 

Where an agent, holding ati express or implied authority 
to name ancdher nei^n to act for the principal in the business 
of the agency, has named another person accordin^y, such 
person is not a sub^agmit, but an agent of the principal for such 
part of the business ot the agency as is entrusted to him. 

1. Art 892, p. 327. 

SL Bee Mecbem, SeotionB 829^329. 

8. IMd, Bowileed, Axi. 48« p. Wl. 

4. Ibid ; t. TamUneoth T«mt, 14T. 



UtUniOlfB BIIIWlilBK PBUrOlPAL AND SDB-AeSNT 


306 


< ItXVSTRATIONS 

(*) A 4lMt( B lite Mlieitor, to soil bU estate by aoetloiii and* to aittplOy an 
ft>r (he pnri^se. B names (\ ah suciioneer* to oondnot the sale. 0 is 
pot a SQb*^A|reQt, bai is A's agent for thd oondnot of (he sale. 

(b) A ai^oHses B, a meri^aht m Oalentla to reootrer the moneys doe (6 A from 
2 ? 2^' ’ ? instraots 13, a solicitor, to take legal proceedings against 
0 A Oo.. for the recovery of the money. I) is not a sab-agent» but is solicitor 
for A. 

(S. 194t Indian Contraoi AcU 1872), 

Where authority to appoint a sub-agent in the nature 
of a substitute for the first agent ‘exit»ts’ either by agreement or 
as implied in the nature of the business ‘‘and is duly exercised, 
privity of contract arises between the principal and the substi¬ 
tute and the latter becomes as responsible to the former for the 
due discharge of the duties which hi.s employment oasts upon 
him, as if he has been appointed agent by the princilpBl him¬ 
self.” ^ This is the class of oases contemplated in Section 194 of 
the Indian Contract Act, 1872. In this case, a ship was consigned 
to A, an agent in China, for sale, a minimum price being fixed. 
A, with the knowledge and consent of the principal, employe^d 
B to sell the ship. B, being unable to iiiul a purchaser, bought 
the ship himself at the minimum price, and subsequently resold 
her at a large profit, ft was held that privity of contract 
existed between the principal and B, and that B was liable 
to account to the principal for the profit made in the re-sale. 

Authority to appoint sub-agent does not bring the case 
within the purview of this section for undei it the agent has not 
to prove that he had authority either express or implied to dele¬ 
gate his own duties to another person to act fur the principal in 
I he business of the agency which stands altogether on a different 
footing than the ordinary delegation of duties to another. 

The true test to determine whether the person appointed by an 
agent authorised in that behalf to perform part of the business 
of the agency is a subatituted agent of the principal or the sub¬ 
agent of the agent is to see if there is a privity of contract 
between the principal and the person so appointed, and the test 
to be applied is the same whether the case falls within Section 
194 or whether the person so appointed is nominee of the princi¬ 
pal, although there is difference in tho obligation undertaken by 
the agent, for Section 196 applies to a case falling within Section 
194 while in oases where the substituted agent is the nominee 
of the principal, the agent is not concerned with the character 
or the efificiency of the person so appointed, and his obligation 
quoad the part of the business of the agency etilrusted to the 
substituted agent ceases if and so soon as privity of contract 
has been created between the substituted agent and the princi¬ 
pal 3 'W'here a person appoints one branch of a bank as his 

1. Da Bnfl»ehfi V, Alt (1877), 8 Oh. D. 286, an. See algo Powell v. JonOB, (1905), 
t E. B. n. 

1 AfereanUle Bantc V. Cheiumal, 1930 Hind 247=198 I. C. 478. 

3. Chawduty T C. Hro«„ v. 0. M. Veogi 1930 Cal. 10=56 Cal I. 0. 

836; BogUgh eagBil ref. to. 
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agr^nt for the purohaaa of oertaiu gooija md that bank inafcruots 
another branch of the same bank to pay for and take delivery 
of the goods for such person, the latter branch becomes a 
substituted agent of the person and is bound to carry (mt all 
the instructions of the principal m respect of the transaction- ^ 

It has been held that shipowners would be prima facie 
liable for damage caused by bad stowage or improper or insufficient 
dunnage and their liability would not be modified by a clause in 
the charter-party empowering the charterers to name the 
stevedores, as the stevedores were the agents and paid servants ot 
the shipowners for the purpose of discharging the duty ot the 
shipowners in loading the cargo. ^ 

It will thus be clear that the mere fact that the agent was 
expressly or impliedly authorised to employ another does not 
affect the question, but we are to see whether the agent was 
authorised to employ him as his own assistant or agent or as 
the assistant or agent of the principal To create this privity 
of contract between the pimcipal and the person employed it is 
not sufficient that the principal has consented to the appoint¬ 
ment inasmuch as the principal may consent to the appointment 
of a person as his own agent or as agent’s agent 

Consent to delegate is not the same as the consent to sub¬ 
stitute and it is only the latter which creates privity of contract 
So in a case where the question was as to the liability of a 
factor for the defaults of another to whom he had sent the 
goods for sale the latter contended that if the principal told him 
to “do with the goods as with his own” or if “the employment 
of a sub-agent was necessary and that fact was known to the 
principal” then in either case the factor had a right to send the 
goods to another factor of good credit, to whom and not to 
him, the principal must look for their disposal But the Court 
said, “We do not think that if the jury had found both of these 
facts in favour of defendant it necessarily followed that he 
should not be liable for the default of the person selected. The 
inquiry still remained, was the person selected a« the servant of 
the agent or factor; or did he become the agent of the principal ? 
It by no means follows, where produce, for instance, is entrusted 
to a commission merchant m Dubuque, and sent forward by 
him to his correspondent or agent at Chicago or St. Louis, that 
a privity of contract exists between such correspondent and the 
principal, to the extent that the original factor is released and 
the sub-agent only is liable. Nor does it make any difference 
that principal or consignor knows tha< it must and will be 
sent forward to find a market. He has a right to, and is presum* 
ed to repose confidence in, the financial ability and business 
capacity of the person so employed, and if such factor employs 
other persons, he does so upon his own responsibility, and 
having greater facilities for informing himself and extending 

1 y. Bank of Indm, 1929 Lnh. 5SS=^120 X. 0 281, 19^7 Lah. 

882 rwera^d, 

2 Bombay an4 Africa 8t$am Bav. Co V Haji Axurn, 41 Bom, U9 
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hin bWilW» wktioaft, upoa him and not upon his principal 
ahotdti &il iha lose of any nafirligence or default. If, however, 
another person has been substituted who with the knowledgfe 
and approbatxati of the principal, takes the place of the original 
footop, or if such substitution is necessary from the very nature 
of the business and this fact is known to the principal, the 
liability of the substitute may be direct to the principal, depend* 
mg upon questions of good faith and the like on the part of 
the factor in selecting the substitute”. ^ Similarly, where a 
principal employed an agent to send goods to Amsterdam mar¬ 
ket and there to dispose of them and it was acknowledged that 
the employment of some sub-agent was in the contemplation of 
the parties but yet that the principal dealt only with the agent 
and relied upon him, it was held that the sub-agent could not 
claim commission from the principal directly, ^ 

Consequently, wherever there is a question of the privity 
of contract such question always resolves itself into—whether 
the principal consented to the appointment of the sub-agent as 
his own agent or only as agent’s agent—the determination of which 
IS not always easy. Where such consent is given expressly 
the question becomes one of interpretation only of the terms in 
which it is couched, but in ordinary eases it is not expressly 
given and the extent of it is usually to be determined from the 
facts and circumstances of each case. In order to justify an in* 
ference of an employment as the principal’s agent, the cirouiU- 
stances must be such as to necessarily warrant the conclusion 
tliat the pnncipal has taken the sub-agent as his agent, and 
thereby, ordinarily, becoming liable for his compensation, assum¬ 
ing responsibility for his conduct, accepting the sub-agent’s 
responsibility to him, ami releasing the original agent from such 
responsibility.! Whether the principal has done so is, ordinari¬ 
ly, a question of fact to be determined from the facts and 
circumstances of each case,’^ 

The upshot of the above disou>ssion thus is that the whole 
question hinges upon the fact whether the person employed is 
employed by the agent to act as his agent to assist him in the 
discharge of duties to the principal or to act as the agent of 
the principal in some part of the business apart from or along 
with or even as a substitute for the original agent, In the former 
case the agent acts as the principal in making a contract of 
agency with such person while in the latter case he acts only as 
the agent of the principal in affecting contractual relation of 
agency between the principal and such person. In the fortner 
case there is no representation of the principal the agent him¬ 
self acting as principal while in the latter case the principal 
is represented by the agent in affecting the ooutract of agency 
with the person engaged. In the former case there is no contrac¬ 
tual relation established between the principal and the person 
employed while in the latter case there is one, although in either 

1. toomh V. Simpson 18 Iowa. 582; see also Schmafinp V. Tomilnsm^ 6 Tatint, 147. 
a. Sshmaiinp V. Tomlinson, sop* 

8. Hsofaoin, 8, 380, 
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cas^ it i$ Bfgmt Ytho makeiii the coatraot. So in the {omer 
c^km there ie no privity of oontraot befcareen the principal and 
the person employed while in the latter case there is. 

Thus, if from the ciroumstanoes of a parti oplar case, it 
appears that the agent employed the sub-agent for the principal 
and by his authority, expressed or implied, then the sub*agent is 
the agent of the principal and there is privity of contract bet¬ 
ween them, all the rights and liabilities to each other being the 
same as those of the principal and agent.^ "While, on the other 
hand, if the agent, having undertaken 1 1 transact the business of 
his principal employs a sub-agent on his own account to assist 
him in what he has undertaken to do, even though he does so 
with the consent of the principal, he does so at his own risk and 
there is no privity of contract between such sub-agent and the 
principal, the sub-agent being agent of the agent only.2 In 
this case, a factor, employed to sell goods as del credere agent, 
employed a broker with the nrmcipars authority, for their sale 
and the broker sold the goods, and received the proceeds and 
made payments on account to the factor from time to time but 
while the balance of the goods was still in his hands, the factor, 
who was indebted to the broker in respect of otlier independent 
transaction became bankrupt. It was held that there was no 
privity of contract between the principal and the broker and 
hence the latter was not liable to the former for the proceeds of 
the goods sold or even for the balance in his hand without a set 
off of his debts due to him from the factor even though the 
broker had reason to believe that the factor was not the owner 
of the goods but was acting only as an agent. In LorJcicoodv 
Ahdy^^ a sub-agent, appointed by the agent to manage the 
principal’s affairs, took over the entire management thereof and 
communicated directly with the pnncipdl. In spite of this fact 
it was held that there was no piivitv of contract between the 
principal and such suh-agent and, therefore, the latter was not 
liable to render account to the former. Of course, where the 
employment of the sub-agent is clearly without knowledge or 
consent of the principal there is no question of privity of 
contract inasmuch as there is not even possibility of its existence 
in such case.** 

Section 194 of the Indian Contract Act apparently means 
to draw a clearly marked line between an ordinary suh-agent 
and a person who is put in relation with the principal a “substi¬ 
tute” as he is called in a passage already quoted above.5 The 
distinction is probably convenient, though we cannot find it so 
sharply defined in any English authority. Apparently, this 
section covers the case of an upper servant in a household who 
has authority to select and dismiss under-servants, although 

1. Dg V. Alt, (1877) 8 Ch 28fi cited at p. 305. 

2 New Zealand tt Au^fttalian hand C*o^ v. Watsnn^ 7 Q. B. I) 374. Se6 howevei 

Blarkhurn y Afaffoti, 88 1* T. 610. 
a. 14 8im, 437, see also Cariwrtght v. Hatyley, 1 V©«. Jnn. 292. 

4, Sehmaling v Tomlinfion^ 6 Taunt, 147; Wfyty v. Kemp, 16 Ch. D. 169 

6 Oe Bueche V AH (1677) B Ch P 310, 311, 
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tlitt is perhaps not the most appropriate^ 8uoh a 

^ answerable to third persons for acts 
or daftmlts of those under him which he has not specifically 
authori^d.^ f 

A reoeiver appointed to carry on a business by mortgagees, 
trustees for debenture-holders, or the like* appears to be in a 
similar position,'^ though it by no means follows that those who 
appoint him under the special powers conferred on them for 
that purpose, whether by law or by agreement of parties, are 
liable as principals for his acts.8 In Bombay, the appointment 
of a mucoadam by a commission agent acting for an up-country 
constituent is an ordinary case of the appointment of a sub¬ 
agent. The mucoadam is not a substituted agent of the up- 
country constituent.^ 

In selecting such agent for his principal, an agent is bound 
to exercise the same amount of discretion as a man of ordinary 
prudence would exercise in his own case; and, if he this he 
is not responsible to the principal for the acts or negligence of 
the agent so selected. 


ILlJ^STHATIONS. 

(a) A inBtructh B, a mni'chant, to buy a ethip for him. B employn a Bhip surveyor 
ot good reputation tn chixiae a ahip tor A. The surveyor makes the ofaoiee 
negligently and the ship tunib out to bn unseaworthy, and is last. B is UOt 
but the suivejui ih, in8poii*^iblo to A. 

(b) A cniisigiis goods to B, a rnorrhant, for sale. B, in due course, employe an 
anctioneei in good crodil to eoll the goudb ot A, and allows the auetjoueer to 
receive the proceeds of the sale. The auctioneer afteiwards becomes insol- 
vent without having acrounted tor the proceeds B is not responsible to A 
for the proceeds. 


(S. 195, Indian Contract AcU 1S72), 

This section and section 194, road together, show that they 
do not apply to the case of an agent being instructed to hand 
over all or part of the business to a certain named person and 
no other; in such case he is not answerable for the capacity or 
conduct of that person; his duty is done when he has established 
relations between the substituted agent and the principal, and 
then Ss. 191 and 192 have no place.^ 

Where a sub-agent is jorqperiy appointed, the principal is 
so far as regards third person, represented by the sub-agent and 

1. ‘*lt was nevei heard of that a servant who hires labourers for bis master was 
answerable for all their acts”. iStone V. Cartwright (1796) 6 T. B. 411^8 K R. 
290. See Pollock & Mulls, p. 5 51. 

2. Owen (t Co ., V. Cronk (1B95) 1 Q. B. 266 See per Lord ISsber at p. 272. 

8- OoeUng V. Gasktll (1897) A. C. 675. 

4. ^mmkhdm V. Birdiehand (1917) 19 Bom. L. K 948. 960=43 I. G. 699; As to a 
dvh€uh, in Madras, South Indian lndi*Mtrial6 JAd. T, Hindi Banu$ Jogi (1914) 
27 Mad. L.L 501=26 I. 0. 822. 

T. C. Chfwdurg i0BroM,,V, Oirindra Mohan (1942) 56 Cal 686=121 

ta 686. 
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ia boottd by, and i^apc^sibla Ion His sots, as if bo wofo ah 
pngin&lly appointed by the prinQipal.i Butwhere a 
ia appointed without authority, express or implied, the principal 
is not represented by, or responsible for, ^the acts of the sub- 
agent.2 Thus, if A employs B to transport goods "to a foreign 
market, and B, without A’s knowledge or consent, delegates his 
entire employment to 0, there is no privity of contract between 
A and 0, and A is not liable to C for his charges, even if he has 
not paid B for the services rendered.® Similarly, if a factor 
delegates his employment without the authority of the phnci- 
pal, the sub-agent has no lien for duties, etc. , paid by him, ss 
against the principal> So also, if A authorises B, a ship- 
broker, to receive payment, B cannot delegate the authority 
and if he professes to do so, A is not bound by the payment of 
the freight to the sub-agent.'’ If money due to A is paid to P, 
who is Z’s servant, Z having authority from A to collect it, P is 
accountable only to Z, and A oamiot recover the money direct 
from P,® But a sub-agent is accountable to the principal for 
a secret commission improperly received bv him.'^ 

It is thus clear that wherever there is a question of liability 
of the principal lo third persons on account ot an act of a sub¬ 
agent the question whether such sub-agent was properly 
appointed or not IS to be exaiiuiied What is the meaning of 
“properly appointed” ? Does it refer to the class of cases con¬ 
templated ill S. 194 of the Indian Contract Act only^^ or to the 
general provisions r^’lating lo the appointment of agents as 
are contemplated in Chapter IV Ot course, even as regards 
the appointment of a sub-agent by the agent, the provisions 
contained in Chapter IV will apply, but in order to bind the 
principal, it also seems essential that the principal should have 
given consent, express or implied, to the appointment of such 
sub-agent. If the sub-agent purports to act in the name of the 
ultimate principal, that principal may adopt his acts by ratifi¬ 
cation, as he might adopt acts purporting to be done on his 
be^lf by any other person. But it is conceived that, if a sub- 
af^ent acts in his own name or in that of the agent who has 
taken on himself without authority to delegate to him business 
which is infact the priiicipars the acts so done cannot be rati¬ 
fied by the principal.Knowledge of the facts and voluntary 
acta are as much essential here as in other cases of ratification, 
and the principal by merely accepting what he was entitled to 
from the agent, in ignorance that a sub-agent hod been employed, 
does not ratify the appoiiitment.il 

1. B. 192, 01. 1, Iu<lt4ii Goiitrac't Act, 1H72, cited at p. 3(M 

2. 8 l»iJ, Indian Contract Act, 1H72, cited nt p 304 
3: Srhmaling V. TomUnson, (1893), 6 Taunt 147 

4. Notify V. Hathbow, (ISU), 2 M A H 298. 

5. nunlop V. Df Muwrn^trr (1880). .S T h. K. Ififi, 0. A. 

6. Stephens V Hnditoejc (1832), 3 B. A Ad. 354. 

7. PowtU V. J(mss (1905) 1 K. B. 11, C. A. 

8. See Pollock AMulU p 548, 

9. See Ketier, p. 121, 

to. See Pollock A Mnlle. p. 550. 

IL See Katier; p. 121, end the American authontiea cited therein. 
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Iilr 0 ifrfie» a aub^ent irho does not know that his em^oytt 
\$ an n^ent is entitled to the same rights as any otW 
oontraotinB: pfopert^r dealing with an undisclosed prinoipal.i 
A employs B as his agent to make any contract for him, or 
to receiv'e money for him, and B makes a contract with C, or 
employs 0 as his agent, if B is a person who would be reason¬ 
ably supposed to be acting as a principal, and is not known or 
suspected by C to be acting as an agent for any one, A cannot 
make a demand against P without the latter being entitled to 
stand in the same position as if B had in fact been a principal. 
If A has allowed his agent B to appear in the character of a 
principal he must take the ooiisequetioes” * Accordingly, where 
goods consigned have been sold in good faith by a sub-agent 
appointed by the connignee. and the proceeds have been brought 
into account between the coiiaignee and the sub-agent, the latter 
is not liable to account to the consignor. His account 
with the consignee cannot be interfered with by the consignee’s 
principal except on the ground of bad faith.^ 

Except where privity of contract is established and the 
sub-agent thus becomes the agent of the principal, in all other 
oases tlie agent is reispori.sihle to the principal for the acts of 
the snh-agent ^ Authoritv to appoint subi^agents to carry 
through the transactions does not indicate that the agents are 
discharged from iheir liability to the principals for the acts 
of sub-agents ^ Thus every agent who employs a sub-agent is 
liable to the principal For money received by the sub-agent to 
the principal’s use. and is responsible to the principal for the 
negligence and other breaches of duty of the sub-agent in the 
course of his employment.Where person, employed to 
receive money for another, employs a third person to receive it 
for him, proof of the money having come to the hands of such 
third person is sufficient to charge the person who employed him 
with receipt7 and the mere fact that the employment of such 
third person bv the agent was known to the principal does not 
affect the agent’s liability » If the sub-agent converts the goods 
entrusted to his own use, the agent is responsible to the principal 
for the damage caused by such conversion ® although the princi¬ 
pal has a right to follow goods in his sub-agent’s hand if he 
misappropriates therni'^^ The agent is also liable to the principal 

1. See Ss. 231, 3.32, Inilinn Contreet Act, 1872, infra. 

2, Boven L J. in Montagu V, Forwood (1893) 2 Q. B. 350, 356 Cp. New Zealand dt 

Awirahan Land Co, V Wateon (l88J) 7 Q B D 374 

». Peaeoelf V. Bmjnnth, (1891) 18 I A 78, at p 1O9=10 Cal. 673. fll8. 

4 8e. 192 end 193, Indian Contract Act, TR72, cited at p 305 

3 Mercantile Hank V. Chetumalj 1430 Sind 247^1261. C. 473 
6 Hu^h Francis Hoolc V. Koyal Trust Co., 1930 P. C. 274=127 1 C. 529, 

7. Matthews V. Haj/don. 2 Esq 509, Mackemyi V. RameaffS Bonare dt Co* , S B. IL 

628; Shiner & Vo. , Wepumfin, FAdowee Co. , 1882 C ft E 19; Mddtml dt For, 

Ben Bni, Society Exp Jamee^ 49 L T, 630. 

Skmner Co., V. WepneUn, Eddmeee <ft Co. , 1862 C. ft BI 12. 

8. Mepeetein V. Eaelem Apenop Co. ,l T.h. R. 595. 

10. Noweoaland and Australian Land Co ., V. Waston, 7 Q. B. P. 974. 
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for til&o Jofifir ooooaioned fay the necrligenoo of tfao oub**ikewi m if 
moh neglitfonoe wore committed by the agent himself.^ If 
iho appointment was unauthorised^ the agent is not even entitl¬ 
ed to set off remuneration of the sub-agent against such 

la Sekunder v. iVbcofm,® the plaintiffs and the defendants 
carried on business in the same place, and when a member of 
either firm was sent to Calcutta to make purchases, the other 
firm took advantage of the opportunity to get the same person 
to purchase goods on their behalf. A member of the defendant’s 
firm who was sent to Calcutta, through his own negligence^ 
lost a sum of money given by the plaintiffs to the defendant's 
firm for the purchase of goods. The lower court found that 
the defendants acted as agents, [t was held that the defendants^ 
firm and not only the particular member of the firm by whose 
negligence the money was lost were responsible. 

To third It is 1 0 be observed that if the appointment of the sub- 

peraone, agent is unauthorized, the agent only is responsible for the 
acts of the sub-agent to the person with whom he deals inas¬ 
much as the principal is not represented in such case and is, 
therefore, not responsible for the acts of the sub-agent ^ Bur 
if the appointment w<is authorised the agent is not responsible 
to third persons for the acts and coiitraets of the sub-agents 
inasmuch as the principal is sufficiently represen ted-"' by the 
suh-agent in such case and is himself responsible for them. 

Agent’s As already observed, there is no privity of contract between 

responsibi- the principal and the sub-agent an suvTi, whether the sub-agent 

enLagente appointed with the authority of the principal or not, and 

the rights and duties ahsiiig out of the contracts between the 
principal and the agent and between the agent and sub-agent, 
respectively, are only enforceable by and against the immediate 
parties thereto.® The appointment of a sub-agpiit with the 
implied authority of the principal does not ipso favto indicate that 
thereby a privity of contract was established between the principal 
and the sub-agent and that the agents were discharged from liability 
to the principals for the acts of the agents.*^ A sub-agent is not 
responsible for his acts to the principal except in case of fraud 
or wilful wrong® So a suit for account is not Ynaintainable by 
the owner against a fehsildar who was appointed by a Receiver 
to the estate. The iehsildar is a sub-agent for the Receiver 
who may be regarded as an agent of the principal, the owner, 
and* as sub-agent he is liable to render accounts to the Receiver 

1. mtrhol V. mtchel, 54 L. J Ch 342 

2. Beaalo V. Ih^ikvrBon, 1 T L. R. 564. 

3 ll G. L R 517 

4 HI. HUS, Indian Contract Act, lB72, soe also Bhodw V. Rohimon^ 8 Ringr N. C. 677. 
5. S 192, Indian Contract Aet, 1872, Y. Cartwright, 6 T. B 4U. 

g. Seo South Indian Indtwtrieg V. Mmdi Rama Jogi, 27 Mad. L. J. 501 Sdo also 
Mfrf^anU^e Bank V. Clutnmfd, 1930 Bind 247=126 I. 0, 473 

7. Si^roanUU Bank v, Cheiumal 1930 Smd 247^126 L Ch 47* 
a 8. 192, Indian OOAtKkot Act, 1S72. 
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pM> |ilrmoi|ml.* So an agrant appointed by tbe 

of «4 ontote aa anoh oannpt be proceeded ai^aiiriHt 
00 IMIi odotmot aifenoy by the person entitled to the estate, 
and it Oiohei no differenoe that thd administrator obtained the 
gMM aS the attorney of the mother and fftiardian of the person 
entitied.^ On the same principle, when an account of the 
sale proceeds of the foods oonsifned has been settled bet¬ 
ween the consignee and his banian, it oaiuiot be interfered 
with by the consignee's principal except on the ground of 
bad faith.^ 

A commission agent for the sale of goods, who properly 
employs a sub-agejit for selling his principal's goods, is liable 
to the principal for the sub-agent's fraudulent disposition of 
the goods within the course of his employment. The last clause 
of section 192 of the Indian Contract Act giving a principal in 
cases of fraud or wilful wrong the right of recourse to the sub¬ 
agent does not exclude the principal’s normal right of recourse 
to his agent. In fact, the total effect of the section is to give an 
option to the principal where a fraud or wilful wrong is 
committed by the sifb-ageiit.^ 

Where a sub-agent sued the principal for his remunera^ 
tioii, the court held that the proper person to be sued was the 
agent who employed him and not the principal.^ The same 
rule applies as regards indemnity,® freight and other ex* 
penses,*^ and loss for breach of duty.® 

So also, generally a principal havS no claim against sub¬ 
agent for the moneys in the latter's hand, he being responsible 
for them only to the agent.® But a distinction has been drawn 
between the cash and goods or their proc^^ieds and it has been 
held that although a sub-agent is not responsible to the princi¬ 
pal generally for the money that comes to his hand, where the 
agent who is employed by the principal to receive or collect 
it employs the sub-agent to do so, yet where goods are made 
over to the agent for Sale or for any other purpose and the 
agent makes them over to the sub-agent for the same purpose, 
the principal has a right to follow the goods in the sub-agent’s 

,1 Jotindra V. JtaJmndra, 8 Cal. L. J. ll4==:12 C. W. N. 1035. See also lAanwuH 
Mukund v. Protnothanath^ 1. L. B. 1087 (2) Cal. 124. 

3, Chidiumharum y. Pichappa, 30 Mad. 243 

3. Pdaeook v. BaljnaUi, IH Cal. 573, 613. 

4. N^ffukMat Birdiehand Bom. L. B. 048=^43 I. C. 090. The agent 

in the oaee was oommissiou agent acting for ait ap-oonntry constitaent and the 
enb-i^ent was a mnooadain employed by the eommiesion agent. As to the 
position of a dtUiuih in Madras, see Indian /ndwatitfes, Ltd. , v. Mindi Ham 

Joffi (1014) 27 Mad. L, J. 50=^26 1. O. 822. 

5. OnU T. S^ickhowMt 6 Taunt 149; CarlMr Cutnbarlmnd Banking Co ., v. Hroffy^ 
(1911) 1 K. B. 489; LmH$ v. Cluy 37 L. J. Q. R. 924. 

9> Per Montague J. in Southef'n v, ffetr, 1^ £. B. 1248; Bachuat'ih r. A2imPMM>, 6 N. 

a N. « 06 . 

7, BaHapy, RolAiKme, 2 M. ft S. 298; Sohmaling v. TamUnourij (1816) 8 Taimt, l47. 
a V, lu»in, 9 T. I,, a 96. 

a 1V2* Xndian Oontraot Act. 1872. 
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hmi a^d alao imawt the pro^m^ ea hi^ |iro- 
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property.^ In each case, however, if the appointineiit of the 
8ub*agent waa authorised he can olaim a aet off fcxr his aervipeb 
and for the proper expenses incurred by him in connection with 
the goods delivered to him.^ 

From what has been stated above, it is clear lhat there are 
three excepHons to the general rule that a sub-agent is res¬ 
ponsible to the agent and not to the principal. Firstly, when 
there is privity of contract established between the principal 
and the sub-agent, as for instance, in cases falling under Section 
194 of the Indian Contract Act, the sub-agent becomes as res¬ 
ponsible to the principal for the due discharge ot the duties 
which employment casts upon him as if he had been appoint¬ 
ed agent by the principal himself.^ Secondly, on the ground of 
title where goods or property is entrusted to the agent by the 
principal and the agent entrusts it. to the sub-agent, the princi¬ 
pal is entitled to follow the goods or property or their proceeds 
which are in the hands of the sub-agent in Ae sHine manner as 
he would be entitled to if the\ were in the hand^ of the agent.& 
Thirdly, on the gronnd of fraud or wilful wrong. Where a sub¬ 
agent has been guilty of any fraud or wilful wrong which causes 
any loss to the principal, the principal can ^ne the Hub-aj8:ent for 
recovery of such loss and the plea that there is no privity of 
contract between the sub-agent and the principal will not bar 
such suit,** Thus, where agents employed for commission to 
procure an advance of money ior their principals, employed 
for that purpose with the a.sserit ot the principals, a sub-agent, 
on the footing that he shoulil share the commission with them 
and where the .sub-agent being awai e that the agents were act¬ 
ing for the principals succeeded in procuring the advance of 
the required amount and without knowledge of the agents or 
their principals received from the creditors a commission for 
introducing the business to them, the court held that the sub¬ 
agent was liable to the principals for such comiuisMon which he 
received fraudulently from the creditors ” 

51. Joint-Principals and Joint-Agents. 

In some cases there aret wo or more principals, and questions 
arise a.s to their mutual liabilities and rights against one another 
and the authority of the agent who has several principals. 

1. Per Pollock (J. B. in Frtth v. Cuztfiove, 13 L. T. 177. 

2. Gtorffp V. Ctaffftt, 7 T. K. ^59; Feacock A Cr 0 h€im v* Baijnath„ IS Cal. 682 (6B&) 

t. Oeorgt v. Claffzti, supra, as interpreted by Pollock C. B In FrWt v. Cazenovt 
sap: see also Paacoek v. Ba^'nntk supra. 

4. Bee notes on pa^ 805. 

5. ^ee notes on pages ,811 and 312. 

6. B. 122,. Indian Contract Act, 1872; Bee also Pnaeoek V. Boi^'naiAt IS Cal, 573, 2l3 

7. PinufzU <2 Thop*u9 V. JtmM ^ Co. (1905) 1 K B. 11; 8ee also v. 

U mm. 487. 
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iataic^lm tybat no one or u^ore of them 00,11 

an agent for the others without the ooneeiit 
of iSl,* oii 4 this stateihent mi^ht be extended by sayinsr that 
no one ^jf them oan without being given authority appoint an 
agent foi* imy of the others. To make persons joint principals 
tbe^ must agree to appoint either one of themselves or an oui'^^ 
sider their agent .3 Each may appoint for himself or all unitedly 
may appoint for alh but one has no implied power to appoint for 
ilh Xifc' fact that parties have common or similar interests or 


that they may be already associated or relates makes ordinarily 
no difference in the application of this rule. 


But whatever a man may do of his own right and on his 
own behalf he may do by agent, and therefore if one or more 
of several joint principals may of his own right act on behalf of 
the other principals, lie may appoint an agent on their joint 
behalf.® Where the interests of all the principals is common, 
and each is authorised to act for all, either may ordinarily 
appoint an agent whose acts will be the acts of all, but in those 
cases where the mberest cf each ih several, ami in those cases 
where the subject matter of ageiu \ can only be attained by the 
united act of all, neither can biml rlie others by the appointment 
of an agent ^ 


The case where several persons individually appoint the same 
person is on a different footing, for in such case in theaVisenceof 
anything indicating a contrary intention the authority conferred 
by each will be deemed to be limited to his own separate and 
individual business ® 

The principals may be partners. In this cahe the principals PmrtPisrg, 
have entered into a contract between one another to share losses 
and profits and have made each one the general agent of the 
other for the purpose of the partnership. The Privy Council, 
ill The Bank of'Atustralasia v» Breillat^^ adopted Mr. Justice 
Story’s statement of their position, which is as follows:—‘’Every 
partner is, in the oonteraplation of law, the general and accredit¬ 
ed agent of the partnership; or, as it is some times expressed, 
each partner is pmeponitus negotiis societatUt. and may conse¬ 
quently bind all the other partneis by his acts in all matters 
which are within the scope of the partnership. Hence 

if the partnership be of a general commercial nature, 
he may pledge or sell the partnership property; he 
may buy goods on acoonnt of the partnership; he 

may borrow money, contract debts, and pay debts on 
account of the partnership, he may draw, make, sign 

1 . 0tory on Agency, S. 38; Meobein« 8. 18B. 

2. See Wnght^ Principal k Agent, 3nd Edn., p. 2n 

3. Bee Etnue on Pnnoipnl A Agent, p. 

4. Bee Peereon'c Le-e of Agency, p. 28. 

ft. Bee ^trrH V. J^okniton, 40 Am. 8t. Bep 812. 

0- (iUlU « Hoor, P.O. 102, At P. 108. 



Joint tenants 
iiMl tenants 
in-common. 


Clubs and 
other asso- 
oiationa. 


KM tiA# m A^^sxfdt 

mA etidom^y aooapti And ppneAtA in Ibe dis¬ 

counted liromiesory iiot^« bitls of exob<t]^« oheqtiei^ nnd 
nibrnr ue^otieble pet^r in tbe neme <jBtud on uGOoiUit of tbe 
pAitnerehip^ 

In India, subject to the provisions of the Indian Partnership 
Act, 1^2, a partner is the agent of the firm for the piir{l(dses 
of the business of the firm, and his implied authority as agent 
of the firm, his authorities in emergency, and his rights and 
liabilities regarding the business of the firm are goveriied by 
Chapter IV of that Act, and may be referred to.^ The agent of 
a partnership is not che agent of the partners or any of the 
partners individually but of the partnership as a whole. * 

In the case of joint tenants and tenants-iji-cominon, there 
is no implied authority in each to act for all so as to bincl them 
personally,^ and the act of one or the appointment of an agent 
by one will, therefore, bind that one only.^ All may of 
course, join in the appointment or subsequently assent to it and 
thus make the agent the agent of them all.® 

Similar questions arise in connection wiih the voluntary 
and unincorporated associabion^ clubs, societies or committees. 
They are not partnerships in the legal sense of the term.'^ Hence 
their members are not liable as partners oii the ground of 
implied authority, but their liability is to be fixed tdirectly upon 
the rules which govern the relation ef the principal and agent 
Lord Abinger says:—‘T had thought but without much consider¬ 
ation at the assizes, that these sort of institutions were of such a 
nature as to come under the same view as a partnership, and 
that the same incidents might be extended to them; that where 
there were a body of gentlemen forming a club, and meeting 
together for a common object, what one did in respect of the 
society bound the others, if he had been requested and had con¬ 
sented to act for them .. Trading Associations stand on a very diflFer- 
ent footing. Where several person'^ engage in community ol 
profit and loss as partners, one paitner has the right, in any 
ordinary transactions, unless the contrary be clearly shown to 
bind the partnership by a credit It appears to me that this 

case must stand upon the ground which the defendant put it, 
as a case between principal and agent I apprehend that one 
of the members of bis club could not bind another by 
accepting bill of exchange, acting hr a committee man, even 

1. story on Partiiorship, Soct. 124, nnd Beet. 125. 

2 Sea notefl on pages. 12B to 138. 

3. JohnMion v, Broum, 18 La. Ann. 380; Dgakin v. Undst tt>ood^ 37 Minn. 28. 

4. Heohem, 8. 186; Bee Katiar, p. 91 and the anihorities eited therein. 

6. Meohem. 6. 186 and the aothorities cited therein. 

6. K$atf X. Fmnd^k, 1 C. P. Diy. 745; Lyooe v. Pyatt 61 N, J. £q. 60. Ait may 

aeqniheoe in the act of one as their agent so ee to make it as their own act. 

Ctui 0 T. C$UU, 197 N. Y. 489; ElUi v. 88 Kan. 088. 

7. See Katiar, p. 93v and the American knthoritiee cited therein. 
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yrcMlnM e pipe ol wine, the partjr might draw a bill 
bat I do Jlot thiu he conld accept the bill to bind the members 
of the OLao* It is therefore a question here how far the com* 
laittee who are to conduct the affairs of the Club, as agents, are 
authorised to enter into such contracts as that upon which 
the plaintiffs now seek to bind the members of the Club at 
large, and that depends on the constitution of the cdub, which 
ia to be found in its own rules.”^ In this case, when a olub 
was formed subject to the rules that the entrance fee and 
subscription should be ten guineas and the annual subs* 
cription five guineas; that if the subscription were not paid 
Within a certain definite time, the defaulter should cease to be 
member of the club; that there should be a committee to manage 
the affairs of the Club to be chosen at a general meeting: and 
that all members should discharge thein own bills daily, the 
steward being authorised, in default of payment, on request, to 
refuse to continue to supply them. The Club was dissolved 
and the members called upon to pay a sum of eleven guineas 
each in discharge of its liabilities. The defendants among other 
refused to pay their share, and the plaintiff sued them for 
work done and goods supplied for the use of the Club. It 
was held that the members of the Club, merely as such, were 
not liable for debts incurred by the the Committee for work 
done or goods supplied for the use of the Club, for the Com¬ 
mittee had no authority to pledge the personal credit of the 
members. 

In such cases therefore no person can be charged upon a 
contract alleged to have been made upon his responsibility 
unless it can be shown that to the making of such contract 
upon his responsibility he has given his express or implied 
consent. Without such consent there is no authority which 
will justify one or some of the members of an association to 
pledge the credit of the others merely because he or they 
happen to be the members of such assooiatiou. The assent 
herein required may, however, be given in a variety of ways 
and at one time or several tiirfes. It may be given in advance 
by consenting to be bound by all contracts of a certain nature 
which may be entered into in future, or may be given contem¬ 
poraneously with the making of a contract, or it may be inferred 
from subsequent ratification. Where, for instance, it is a part 
of the scheme or purpose of the organisation a.s provided by its 
articles of association, charter, constitution, or by-laws that 
certain contracts or obligations in behalf, and upon the credit, 
of the organisation may bo entered into either upon the vote of 
majority or at the discretion of a committee or officer or upon 
any other lawful contingency or event, any person who becom¬ 
es a member of the organisation, by so doing, impliedly 
consents in advance to be bound by any contract or obliga¬ 
tion of the kind contemplated, entered into under the eircum- 


V, Hiiotor*, 2 K, A W. 172. 
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^hmk oamied on a oo-opeiutive stote wmvo bel4 to be liable 
for the gCM^d8 purohased by the managw of euoh aooiety ohoeen 
by tbem*^ 

Whe^, however, there is no such undertaking to abide 
by the action of the majority,^ or to be bound by the contracts 
entered by the committee or officers, those only who authorise 
the making of the^ contract will be bound.^ Hence, where there 
is a division of opmion and contract is authorized by a majority 
only, each majority only can be held responsible.^ But if the 
dissenting members subsequently concur or acquiesce in the 
making of the contract, they will be bound in the same manner 
as if their assent had been previously obtained ® Todd v. Emly^ 
was an action against the defendants, two memb^^ of the 
Committee of the Alliance Club, tried at the Assizes to recover 
the price of wine furnished to them. It was proved that the 
wine was ordered by the house steward, who stated that he had 
authority to do so from the members of the committee. It was 
not shown that the defendants had either personally interfered in 
ordering the wine, or been present at any meeting of the 
committee when the authority to order the wine was given; but 
merely that they were members of the general body of the 
committee. The case was not left to the jury, counsel for the 
defendant submitting to a verdict for the defendants upon leave 
being reserved to move for a new trial; at the hearing of the 
rule Lord Abinger said; “It does not appear upon the evidence 
that they ^the Committee) were authorized by any member of 
the Club to deal on credit, but only to expend the funds which 
they had in their possession as trustees .... *If it were pro¬ 
vided by the rules and orders of the Club, that the Committee 
conducting the affairs of the club, should have authority to 
make contracts for the Club, then they might make contracts 
for each other; but in the absence of any evidence of that kind, 
what is it more than the case of gentlemen being named as 
trustees to manage a fund. The fund is placed in the banker’s 
hands, and there it is to remain to answer the demands of the 
club; but it does not appear that the committee authorized each 
other to pledge each other’s credit, or that the Club, as a body, 
authorized the committee to pledge their credit. That is the 
principal laid down in hlewyng v. Hector and appears to me to 
be applicable bo the case, unless it chii be shown, that by the 
rules and orders of the Club the Committee were authorized 


1. Bee Meobem, B. ISB. 

2* Dfavison v* Hidden^ 8 Am. St. Bep 40. 

3. Bven e mnjoiity oannot extend or alter the purpose for which the aseociatioii 
ie ooostitDted hr for which e particular fond of it is eimnarked bjr its oonstitu- 
tion« See Katiar, p. 93 and the American anthontiea cited therein. 

4. V. 7 M. * W. 437; Ov^vttm v. 3 T. X». B. 346; gtssla v. 

Ootir/ey, 3 T. L. B. 772; FTeorf r. Finch, 3 F. A F. 447; 2>raper v. Afanvwrv, 9 
T, U B, 73. 


6. See ffcath ▼. 80 Mo, 810; Eivhbaum y. frons, 40 Am. Dec. 540. 

6. 7 M. A W. 437. 
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or that in any other way the whole 
< 31 nhi wen"^ the OotiMnit^bee should make suoh oontraota.’^ 

^%e Court held that the t>lai]itiff was not entitled to recover 
without preying either that the defendants were privy to the 
oontruet or that the dealing on credit was in furtherance of the 
oommeu ohieot and purposes of the Club, and a rule absolute 
was made lor a new triaU The Court held that the question 
was not whether the defendants by their course of dealing, had 
held themselves out as personally liable to the plaintiffs, but 
whether they had individually authorized the making of the 
contract in the ordering of the wine. 

Wood V. Finch^ was a case where a Coal Club was formed 
by subscription, the coals being supplied to the members accord¬ 
ing to their respective subscriptions, the subscription, as paid, 
being paid to a Secretary who paid the money into the bank in 
the name of trustees. The Secretary ordered such coal as he 
thought to be necessary for the purposes of the Club, but it in 
no way appeared that he was authorized to pledge the credit 
of the Society. The plaintiff a coal dealer who had supplied 
coals on credit sued one of the trustees for money due to him. 
Between the defendant and the plaintiff* there had been before 
suit no communication whatever. It was held that he was not 
liable for the coals ordered on credit by the Secretary, there 
being no proof of any authority to pledge his credit. 

In Steele v. Gourley^ the action was brought by a butcher 
who had supplied meat to the Empire Club. The defendants 
were the members of the Committee of the Club, who bad taken 
an active part in the management, by attending the meetings of 
the Committee, and taking part in authorizing the payments of 
the tradermen^s weekly bills. By the rules ot the Club the 
property of the Club was vested m trustees. Tlie plaintiff had 
for some time been paid monthly the amounts of his weekly 
accounts for the meat which he supplied but ultimately the funds 
of the Club became deficient, and the bills were not paid. There 
was evidence that a book of the rules of the Club had been 
shown to the plaintiff, but he said he had not read them, 
though he had looked at the list of the names of the Com¬ 
mittee. The Court held that there was evidence from which the 
iucy might reasonably come to the conclusion that the defend¬ 
ants had authorized or acquiesced in the giving of the orders 
by the steward of the Club to the plaintiff on the ordinary terms 
as to payment. That being so, the defendants were liable though 
the mere fact that they were members of the Club and members 
of the Committee would not have been enough to make them 
liable; that the plaintiff had given credit to the Club, and not to 
the defendants, but as it was settled by Delaunay v. StrieJdand^ 

2 Stark 416, Toddy, v. Emly 8 M. & W. 506, that when a trades¬ 
man supplied goods believing that the person who ordered them 
wap au^orized by A to do so. and it afterwards turned out that 

i. 8M.aw, 

a. 9F.a]r,447, 

8. W. K (Ipavl, 147. 
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A bad ziot given authority tmt B had^ the tiadaeman wae entitl¬ 
ed to mie B M an undisoloaed princitmlt those cases could not 
be overruled* 

It is also clear that the liability of a member of an associa¬ 
tion to other members and third person, may, either expressly 
or by implication to the funds contributed or agreed to be 
contributed for its purpose unless there is something to indicate 
that he has assented to a wider liability. In the case of an 
ordinary club, for instance, which has a fixed initiation or admi¬ 
ssion fee and regular periodical contribution, it must be 
assumed that the liability of each partner is limited to such 
contribution only, and mere membership or acquiescence in 
the ordinary affairs of the club cannot be deemed evidence of a 
consent to be bound beyond this limit. This liability relates only 
to the acts done during the continuance of his membership and 
ceases with its termination and the payment of the dues for 
that period. In order to charge him with a personal liability 
beyond this something evidencing an assent to be bound in that 
manner would be required. This rule also holds good in the 
case of other associations not worked for gain. Materials are 
often supplied and services rendered to such associations only 
upon the basisofthe credit of the subscribed funds and individuals 
cannot be held liable unless there is some evidence besides that 
of mere membership reasonably warranting the inference that a 
personal liability was in contemplation .2 So, membership in 
an association, society, club, or committee does not make the 
member personally liable upon contracts purporting to be made 
on its behalf, unless there is something in the charter, by-laws, 
or articles of association authorizing the pledging of the credit 
of the association, to which he is presumed to have assented by 
becoming a member and then only in those cases where the 
contract is within the limits prescribed therein. In other cases 
a member can be personally liable only if he cither expressly or 
impliedly gave his assent to the contract. Such assent, how¬ 
ever, may be shown either by bis previous con.seiit or by his 
subsequent adoption or by his acquiescence in an established 
course of dealings.3 But a corporation is not responsible for 
the acts and contracts entered into by its promoters or other 
persons assuming to bind it in advance before its organisation, 
inasmuch as it had no legal existence then, ard, therefore, 
was incapable of doing any act or entering into any contract, 
or appointing any officer or agent .2 When it is organised, how¬ 
ever, it may expressly or impliedly, become a party to a previous 
contract by novation or it may make a present contract by 
accepting an outstanding offer made previous to its organisation, 
or it may adopt and assume the responsibility of such acts or 
contracts, if within its corporate powers, and thus make them 
vajlid and binding obligations. Such assumption may be, as 


1 . WitM V. 'trustee 1903, A.C. 139; v. f^eotor. 2 H. & W. 172 

2. Meohem, B, 182. 

8. Meohem, S. 188. 

4. Meohem, B 123, Katiar, P. 28 and the aathoritiee cited therein. 



maOHelsafoaiXM and JonrF-Aconrin 821 

pKP 

in olsIriMr«tNMNW ^ luloption^ implied where the oorporetloa with 
{i(lU fcli0«vto(lce ef the appropriates to itself the benefits 

slid Miriiiltatres arisie^r out of si:^h acts or ooutrects, fcitr it 
the benefit of the contract without performing' 
that part of it which the promoters undertook that it should 
perform. ^ 

either land or chaltels may be owned in common, it is 
necessary to consider for the purpose of agency the position of 
joint owners m^er se, for each co-owner can only delegate to 
an agent such rights as he himself may have. 

Co-owners are not always agents of one another, although 
the border line betwee4i co-owners and partners is narrow. 
Examples of this difference are given by Mr. Lindley in his 
work on Partnership;^ he says, “If several persons jointly pur¬ 
chase goods for resale with a view to divide the profits arising 
from the transaction a partnership is thereby created; but 
persons who join in the purchase of goods not for the purpose 
of sailing them again and dividing the profit, but for the pur¬ 
pose of dividing the goods themselves, are not partners, and 
are not liable to third parties as if they were. 

Two persons who are not partners but who concur in 
giving an order for an undivided parcel of goods, are not jointly 
liable to the seller, if upon the whole transaction the intention 
of the parties appears to have been that the buyers should be 
severally responsible for the amount of their respective interests 
in the goods. Thus is Glhson v. Lupton^ the defendant Lupton, 
being an oil merchant, and the defendant Wood a corn miller, 
gave the following order to the plaintiflTs agent “Ordered of 
the house of John Fisher and Co., a small loading of wheat, 
say 750 or 800 quarters Payment for the same to be drawn 
upon each of us in the usual manner.” The plaintiffs in pursu¬ 
ance of this order purchased wheat and wrote to Wood artd 
Lupbon as follows:—“We have made a pin chase for your joint 
account of 736 quarters fine red wheat.” The plaintiffs drew 
bills on Lipton and Wood. The wheat turned out of bafi quality 
and in consequence the bills were dishonoured but were renew¬ 
ed, the renewed bill on ljupton wa^ duly paid, but Wood’s was 
dishonoured and he became a bankrupt. The Plaintiffs sued 
both defendants to recover that part of the price of the wheat 
which remained unpaid in consequence of Wood’s failure to 
pay. TiiidalC.J. , “There is uo question in the case as to 
any partnership, inter se between the defendants, ... but the 
question is whether the wheat was sold to the defendants upon 
a joint contract; that is, whether upon the correspondence and 
other facts set out in the case, the defendants gave the plaintiffs 
reason to understand and believe that they had the joint 
security of both defendants for the whole cargo, or whether 
the fair inference to be drawn by any reasonable men and if so, 
the plaintiffs must be taken to have drawn such inference 
themselves-*was not that each of the defendants contracted 
separately for his moiety of the loint cargo. And upon looking 

1- Meohem, 8 19S; katiai, p. 96. 

3* nindley, p. 

8. 9 Bing. 297. 
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n,t the whole correetKmdienoe, eti4 other oiretimet|tiieeee£ thecfiuRe, 
the letter epoeere to rus to be the proper coaolueion/^ Thus 
where the defeudants^ Eyre atitd phituers, Hatherby for 
himeelf and Stephene, and Pugh for hixneelf and son agreed to 
purchase jointly as much oil as they could procure on the 
prospect that the price of oil would rise, Eyre and Co., being 
the ostexisible purchasers through a broker, but the othera were 
to share in his purchase at the price at which he ^ught, 
Hatherby and Co., and Pugh and Co. , taking one half, and the 
defendants, Eyre and Co., the other moiety. Large quantities 
of oil were bought, Hatherby and Co. , occasionally coming 
forward and giving direction.s as to its delivery, and making 
declarations that they were all jointly interested in the pur¬ 
chases. The price of oil fell, and Eyre and Co., having failed, 
the defendants contended that they were not liable, the contract 
having been made with Eyre and Co., only, and that the 
agreement which the defendants entered into between them¬ 
selves was only a sub-contract and did not constitute a partner¬ 
ship. The Court held that the defendants were not jointly 
liable.^ Such persons are not therefore joint principals. 

An assignment of their shares of a chattel by some part 
owners, and purporting at the same time to assign the whole 
for the same reason does not bind a part-owner, who is not a 
party to the assignment 2 

As no joint owner can bind another, if any one is desirous 
of binding the whole or securing a right against all, they must 
all join when they become joint principals. So where two of 
three joint mortgagees consented to an arrangement by which 
they accepted a composition, and agreed not to foreclose, and 
the third refused to do so and brought a foreclosure action, 
the Court held that as the mortgagees were not beneficially 
iifterested in the money, that the beneficiaries were only bound 
by the act of all, and the composition deed wa^s held not bind¬ 
ing on them and decreed foreclosure.^ Similarly payment to 
one of two joint owner trustees was held not to bind the 
other.^ 

It has also been held under the English Law that if a 
right of action is released by one of two joint owners or 
creditors who is a trustee,® or has no beneficial interest, the 
Court would set aside the release.® Where two or more per¬ 
sons pay money into a bank in their joint names, it cannot be 
withdrawn except on the signature of all.'^ 

So it has been held that in respect of a bond given by C 
to A and B where accord and satisfaction by delivering of stock 
goods by C to A was pleaded, that accord and satisfaction must 
be taken to be an answer to an action for a speciatly debt; but 

h Co^pe V. Syre, 1 H. HI., 37. 

2, Harper v. ^odeeil, (lS70), L. R. 5 Q. B. 422. 

8. LttJbe T. South Kensington Hotel Co. , (1879) 11 C. D. ]2l, 

4. Lee v. Sankey, (1873). L. R. 15 Eq. 204. 
ft. Manniup e. Cox (1823) 7 Hoore, 617. 

6. /nnig V. JVivtma/i (1821) 4 B. & ai. 419; aee also B^nwsiorne ?. Gandell (1846) 

1ft M. a W. 304. 

7. Inuee v. Stephenson (1631) 1 Moo. A B. 145. 
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tk»t tmordiiilt equitj^ joint oreditorB, prima facie, bo taken to 
be intoroited ae tenanti ib common and not aa joint-tenantB^ 
and defence was q^ood only as concerned the claim 

of the plaintiff who was part^f^ to the accord and satisfaction! 
and that the defence was therefore defeotiire and no answer to 
the action,' 

Membership of the committee of a club does not make 
one liable as such for the acts of the other members of the 
committee where one is not present Thus, where the defen¬ 
dant was a member of the managrini? committee, and the i^oods 
supplied by the plaintiff were ordered by a Niib-committee, he 
was held not liable, althouji^h he was present when the sub¬ 
committee was appointed.2 There must be some evidence that 
the member sued was responsible for the act personally or 
acquiesced in it.^ 

If the names are circulated in a prospectus with other 
matter, the liability depends on the question what inferenoe 
ought a reasonable man to draw from the contents of that paper. 
And if a person allows himself to be appointed a member of 
a committee, hears their arrangements, attends meetings, and 
allows his name to he used, he renders himself liable for all that 
the Secretary or the committee do in pursuance of the pur¬ 
poses of the (50 in in it tee; and to any one who contracts with the 
secretary or committee on the faith of Ills name among others, and 
looking to the committee for payment and not possible funds.* 
In Eeal and Personal Advance Co ., v. PhalempinyJ* it was held 
that the presumption is that a person contracting with such a 
committee has contracted on the terms that the members of 
it are to be personally liable unless there is something in the 
agreement to rebut this presumption. 

The mere fact of a person allowing his name to be put 
down as a member of a provisional committee is nob sufficient 
to make him liable for its acts. Such a permission amounts to no 
more than a representation that the person giving it will act with 
the other persons appointed, or to be appointed, for the purpose 
of carrying out the particular scheme, and does not per se 
involve any liability.® 

Story lays it down as a general rule of the common law 
that where an authority is given to two or more persons to do 
an act, the act is valid to bind the principal only when all of 
them concur in doing it, for the authority is construed strictly, 

1. y. StUfU, L. B 22 Q. B. D. 587. 

9. Draper v. Afonufm (1892), 9 Times, 70, See sleo (1886) Overton ▼. 

ffswiU. 

a. Todd y. Emly (1841), 8 M. & W. 505; Punk v. Smdomorf (1881), 5 0«r * B. 71; 

Luehombo V. Aohton (1062), 2 F & F. 705 Stontfiold v. Ridsout, (1889), 5 TimM. 

655, Ae to the different ways members may be liable, see questions ih ffarpor v. 

OranoiUo Smith (IBQl), 7 Times, 284. 

4. MoHop V. Ua^saulau (1849), 13 Q. B. 815, See p. 826; Steale t. Ooorley (1867). 

8 Times 779. 

8* (1893), 9 Times, 56k 

A Aiimslly. Lf«^(l846). 15 M. 3 W. 517. 
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and tthe power ib understood to be joint and not aeveral.i 
Coke,^ says, if A makes letter of attorney to B« C and D, 
m^jundion et division (jointly and severaUy), to make livery, if 
only two make livery it is void, because it is neither conjunction 
nor division*, but if one makes livery in one parcel and another 
in another parcel it is good. But if two make livery in the presence 
of the third, on the principle that when a person is present and 
he allows a thing to be done by a third party, the person doing 
it is ifegkrded as acting only as the instrument or tool of the 
other. 

In more modern times, however, this strictness has been 
relaxed, and the Courts now will search the power to find the 
maker’s intentiSii. Thus in Guthrie v. Ar'mstrong^ a power of 
attorney was given to 15 persons jointly or severally to execute 
such policies as they or any of them should jointly or severally 
think proper, Abbott C. J. holding that the execution by four 
was sufficient, said:—“Here a power is given to fifteen persons 
jeintly or severally to execute such policies as they or any of 
them shall jointly or severally think proper. The ti ue constiuctioii 
of this is, as it seems to me, that the power is given to all or any 
of them to sign such policies as all or any of them should 
think proper. The argument is that the latter words only 
apply to the persons who are to exercise the discretion. That 
would have been quite correct, if those had been different 
from the persons entrusted with the power ” 

When any of the joint agents die the authority does net 
survive to the survivors, for Coke says,+ where a naked power 
(one not clothed with any bonefi(*ial interest) is vested in two 
or more nomination without any reference [o an office in its 
nature liable to survivorship, as an executorship is, it, without 
doubt, would be a contradiction of the general rule to allow 
the power to survive. Therefore, when authority has been 
given to two or more persons jointly to act as agents, their 
acts are only binding on the principal, when all concur. And 
when a pow.er was given jointly and severally, the older cases 
showed that it has to be executed by one or by all, unless the 
donor of the power clearly showed he intended the exe¬ 
cution to be good if it were executed by some one of them; as, 
for instance, by using the words “or any of them”, after giving 
the joint and several power. 

Coke® points out there is a difference as to survivorship, 
feet^een “authorities created by the party for private causes 
and authorities created by the law for the execution of justice”, 
and gives as an example a direction by the sheriff to four per 
sons jointly to arrest a person which could be executed by two, 
because it is for the public benefit and shouhl therefore be more 
“favourably expounded than when it is only for private”; and 
this distinction has been applied to public bodies and public 
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Cok® upon Littleton, 62 (b), n. 2. See also Boyd v. Durand (ISOB), 2 Taaton, 
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^irefs tfeMftHjr therefore, a distress warrant which was 
a joiat warrat^t and not a joint and several one, was l^eld to be 
well^ eaecated by one of the persons it was addressed to.^ In 
oa«e of public aathoritiea, therefore, the common law rale 
has been held to be not so slrict in several, oases, and such an 
authority can be exercised by a majority. Thus, where under 
statute which enabled the churchwardens and overseers with 
the consent of the major parte of the parishioners to oontmet 
for the providings of the poor, it was held to be unnecessary that 
all the churchwardens and overseers should concur, the contract 
of the majority of them being sufficient And in Grindhy v. 

Barker^ Eyre C J. said:—“I think it is now pretty well settled, 
that where a number of persons are entrusted with powers not 
of mere private confidence, but in some respects of general 
nature, and all of them are regularly assembled, the majority 
will conclude the minority, and their act will be the act of the 
whole. The cases of corporations go further; there it is not 
necessary that the whole number should meet; it is enough if 
notice be given, and a majority, or a lesser number, accrrding 
as the charter be, may meet, and when they have met, they 
^become just as competent to decide as if the whole had met.*’ 

In Attorney Gpneral v Dary^ the question arose whether the 
majority of a body incorporated by charter could elect a 
a Chaplain, and it Wks held they could; and, similarly, in 
Wifhnell V. Garfham^ where the same question arose as to the 
appointment of a schoolmaster, it was held that the majority 
eoiild appoint. 

It may be therefore taken that where in private agencies a 
power is given to joint agents to act, the presumption is that it 
is conferred upon all from considerations ot a personal nature, 
and with the object of making use of their combined experience 
and discretion; and that therefore such power can only be 
e-irried out by such agents jointlv, unless indeed it appears from 
a proper construction of the power, that it is. or might be well 
intended that it should he exercised otherwise. On the other 
hand, in the case of public agencies, or rather, agencies of a 
public nature, the rule appears to be that all the joint agents 
must meet to consult, but that the majority will conclude the 
minority, and tlieir act will be the act of them all; and that in 
the case of corporations it is not even necessary that the whole 
number should meet, it being enough if notice be given, and a 
majority or lesser number be present, and when they have met, 
those present may act for the whole numbers.® This, of couere, 
will be subject to the provision relating to quorum pertaining to 
the particular corporation. 

Directors of companies are the agents of the companies IWrootowol 
they belong to, and are subject to the same rule that to exercise 
the authority conferred validly it must be exercised by all uitless 

l. Utt V, V0»eu (1856), 1 H.a N.90. 

I Th9 jn»a V. Beobton, 3 T.B.592. 

;• IB. av.aai. 
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<l7as), S Tarm Bap 886. 
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ther^ ifi somediiiig in oon^ttniioii ol their uatliority whieb allows 
them to by quoruim Xiord Lindlay, when Master of the Kolls, 
said: ^‘S^akinfi: generally, it is clear that if a i^ersun appoints 
six others to be his agents jointly, he is not bound by the acts 
of any five, four, three, two, or one of them. Therefore, if the 
affairs of the company are entrusted to the management of not 
less than a fixed number of directors it is pHma facie not bound 
by the acts of a fewer number ^ For this reason public compan¬ 
ies generally provide by their articles of association what number 
of directors shall be a quorum to exercise the powers. Unless, 
however, there is some provision fora quonim, or any other 
specific provision in the articles of association, acting directors 
can only exercise their powers when acting all together. It has 
however been held under the English Law that acts ostensivelv 
of directors, are binding on the company if third parties deahnp 
with the directors have notice of the irregularity * 

Where the principal confers authority upon two or moie 
persons jointly the ordinary effect of such joint appointment is 
to put them in the same position in which a single agent would 
have been. As observed by NeLoii C.J. in the Bank of the 
United States v. Davis * : “If a principal employs several agents 
bo transact jointly a particular piece of busmehs, he is equally 
responsible for the coiiduct of each and all of them while acting 
within the limit8 and scope of their power, as completely as lio 
would be for the conduct of a single agent upon whom the wIioIp 
authority had been conferred. Heoannot shift or avoid this re^- 
ponsibilty by the multiplication of his agents It is also clear 
that the corresponding responsibility of each of the several joint 
agents to the principal for the faithful discharge of their duties, 
is as complete and perfect as in the case of a single agency, and 
any prejudice to the principal arising from fraud, misconduct 
or negligence of either of them wouhl afford ground for redress 
from the party guilty of the wrong. It is familiar law that where 
two or more persons undertake to execute a private agency toge¬ 
ther they are jointly liable each for the acts of the other; nor is 
it any defence that one of them wholly transacted the business 
with the knowledge of the principal Each is liable for the whole, 
if they jointly undertake the agency, notwithstanding an agre¬ 
ement between themselves to the contrary, or that one shall have 
the profits/’ 

The above proposition, however, is not true in the case 
of mere fellow agents who had not jointly undertaken to perform 
the service. ® The law on the subject in England is thus stated 
by Bowatead: 

“Where an authority is given to two or more persons, it is 
presumed to be given to them jointly, unless a contrary intention 

2. Lmdley on Compamoa, 5th Ed., p. 155. 156 

3. IfindlAy on CompauiBa. 5th Ed. ,p. 299; Rt Pi»Huff§B€ Copp^ Ltd. (i8B9), 

42 0 n. 160; X> Arey v. Th* Imn^r dt B , (1667), L. E. 2 Ex. 156. 

4. !n>tUrd§ll V. Farekom dt Co ., Ltd. (16S6), L, R, 1 0. p. 674. 

5. 6 Hill, (NY.) 451. 

6. iSarpaOfi* 1*1 JPn. 580, 
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Ie^ ^ riittur^ or tearm^ of the authority, or from the 
of the Jiarticular oase.^ 

the oo^aerents muf»t concur in the execution of a joint 
aathonty in order to bind the principal, in the abeence of a 
provision that a certain number of them shall form a quorum ; 
provided that, where the authority is of a public nature, and 
the persons in whom it is invested all meet for the purpose of 
executing it, the act of the majority is. for this purpose, deemed 
to be the actr of the whole body. 

Where an authority is g^iven to two or more persons 
severally, or jointly and severally, any one or more of them m^iy 
execute it without the concurrence of the other or others’*. 

Thus, where a provisional committee appointed ei^ht 
specified persons to act as a manag'insr committee on their 
behalf, and six of such persons gave an order, within the scope 
of the authority conferred, it was held that the provisional 
committee were not bound by tho order.^ 

Two persons filled the office of clerk to the trustees 

of a road. Held, that they must contract jointly in order to bind 
the trustees 3 

The regulations of a company provide that business shall 
be managed liy directors, a certain number of whom shall 
constitute a board. The company is not bound by the acts of 
the directors, unless consented to by them all, or by a majority 
present at a duly convened and constituted board meeting.* 

The directors of a company, being duly authorised in that 
behalf, resolved that all their powers, except their power to 
make calls should be didegated to three of fcheir number as a 
committee. Held, that at a meeting of the committee for the 
purpose of exercising such powers, all the members of the 
committee inust be present ^ 

A principal has power to give authority to several agents 
to act for him either jointly or jointly and severally, but a 
mere authority to act conferred on several persona jointly 
without further specification as to whether it is joint or joint 
and several is presumed to be joint authority c and can be acted 
upon only jointly.^ 

1. Article 7, p 10. 

2. Bfmpn V. Andrmv (1^49), 16 Jj. J. Q. B. 153. 

3. Bell Nixon. (JB32) , 9 Bing 393. 

4. Bidley v. Plymouth Grinding Co, (1848), 2 Ex. 711, Kirk v. Bell (1860), 16 Q. B. 

280, D^Arey v Tamar Ry (1866), L B 2 Ex. 158; Ex P. Smith (1808), 38 Oh. D. 

546; Re Naycfuft, etc. . Co*. (IBOO), 2 Oh 230. 

Re Liverpool Houe^hiUd StoroM (1680), 59 li. J. Oh. 616. 

6. Haloifury Brown v. Andt^euf, 18 L. J Q. B, 153. 

7. Boyd V. Durand, 3 TaUnt 161; Bell \. Neron, 8 Biug, 393. 



CHAPTER IX 

Duties of agents. 

53, BightB and daties relatiTe tarms 58. Datiea of the agent to hie pritioipal 

54. Agent’s duty in oondnofcing imnoipare bnamess 55. Skill and diligence 
requited from agent 56. Measure of damages 57. Duty of agent to oommuni- 
Cate with the principal 5B, Agent’s duty to perform his undertaking 59. Agent's 
duty not to deal m the business of the agency on hia own account 60. Agent 
must not use material on information acquired, in course of agency 61. Agent’s 
duty to pay to the principal all the sums received on the pnncipal’s accoant 
02. Deduotioiia which the agent is allowed to make 6S. Liability to pay interest 
when arises 64. Agent’s duty to keep the principal’s property separate and 
to preserve coiTeot accounts 05 Agent’s duty to render proper account to 
the principal 66. Agent's duty not to deny the principal’s title to the property 
entrusted to him as agent 67. Duties of particular classes of agents. 

52. Rights and duties—relative terms 

As has already been referred to (see page 1), every right 
whether primary or secondary and whether in rem or in personam 
involves a corresponding duty which the person or persons of 
incidence, as the case may be, owe to the person of inherence. 
Infringement of any right is neither more nor less than a mere 
breach of such duty which reeults in impairing, destroying or 
interfering with the enjoyment ofauchright and creates aliability 
against the person of incidence who commits such act or omis¬ 
sion in favour of the person in whom the right inheres This 
liability constitutes the remedy which the person of inherence 
has against the person of incidence for the infringement of the 
right. The mere fact that the enjoyment of a certain right of one 
person is interfered with by the act or omission of some other 
person does not give rise to any liability against the latter unl¬ 
ess he owes a duty to the former not to do the act or not to 
commit such omission. In the absence of such duty every man 
is free to do or omit to do what he likes and the law will always 
respect this freedom of action. So whatever a man does or omits 
to do in exercise of this right of freedom of action which is his 
birthright is not actionable even though it may interfere with 
the enjoyment of some right of another unless the former owes 
a duty to the latter and such act or omission is committed in 
breach thereof. For instance, to walk over a public rc^ad is the 
right of every man and when there are large crowds walking 
over it there is always some interference and annoyance to all of 
those who pass on it, but this interference itself cannot be said to 
be actionable as it is due to the ads which are done in the exer¬ 
cise of a right and not in breach ot any duty But it is every 
man’s duty to respect the person or life of another and not to 
walk over or drive rashly so as to cause hurt to others in breach 
of this duty and any one who walks over or drives rashly breaks 
this duty and thereby makes himself liable to the others who 
happen to be there in exercise of the public right. Acts done in 
breach of duty always give rise to a liability, while acts done in 
exercise of a right without such breach are always a good defe- 
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^ right a^nd duty are only relative terme. 
X# w Mia bew dtefefted aa rules which regulate the .oonducft of a 
luau and taaa? it 40 always more proper and logical to d^uss 
thcJir duties to'each other than to discuss their respective rights* 
The purpose is mone perfectly served by a definement of their 
dutiea i e* v by laying down what acts they should do and wha.t 
they should omit to do in deference to their fellow-'beingSf than 
by a definement of their rights, i.e , what they can do with ixnp^ 
unity or what claim they can lay against their fellow-men.^ Hence 
in the modern jurisprudence of the West there is a tendency to 
legislate in the terms of duties rather than in terms of rights. The 
Hindu jurists also almost always legislated in terms of duties. 
The Indian Legislature, in the Indian Contract Act, too seems 
to have adopted this mode of legislation by definement of duties 
rather than by definement of rights of the principal and agent. ^ 
It is therefore proposed to discuss the relations of the persons 
ooncernetl in terms of their duties to each other rather than in 
terms of their respective rights The duties and liabilities of one 
party are generally the rights of the other and their reciprocal 
rights are the same as their reciprocal duties. 3 

There are usually three parties ibvolved in a transaction 
of agency, namely, the person who represents another, the 
person who is represented and the person to whom such 
representation is made, who are respectively called the principal, 
the agent, and the third person. In every transaction therefore 
each of these three persons owes separate and distinct duties to 
the two others. The principal owes duties to the agent as well 
as to third person. So the agent owes duties to the principal as 
well as to the third person with whom he deals as such, and 
also third persona owe certain duties to the principal as well as 
to the agent. This Chapter deals with the duties of an agent. 

53. Duties of the agent to his principal 

The duties of an agent to his principal arc two-fold, 
contractual and fiduciary, i. e , those arising from the terms of 
the contract of agency and those arising from the pohitioti of 
trust which he occupies. The rights and duties arising out of 
the relation of principal and agent are, as has been already 
observed, to be ascertained in the first instance, by reference 
to the contract express or implied. The mere existence of the 
relation rases the implication of a contract involving certain 
rights and iduties, the nature and extent of which depend upon 
the circumstances of the particular case, and the parties, in 
entering upon the relation, may leave the incidents arising out 
of it to be determined wholly by reference to the rights and 
duties so implied. Where, however, the parties have defined 
their position by an express contract, the incidents of their 
relation depend upon their contract as legally construed, subject 
nevertheless to spoh of the rights and duties implied by law or 
by some custom or usage of trade or locality as are not clearly 
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exduded exip^tem words or by A 

wiU not be implied merely booause it is ressoneble; it be 
neceiseiily implied in thenatnrdof the oontraot^ The oontraotuai 
duties ol an atpent vary with the terms of the oontsraotr and ib 
in always open to the parties to the contract to stipulate acoord- 
infirto their own requiremonts and oonvenienoe. Thus, for instanes, 
the agrent^s duty to continue in the service for the stipulated 
period or until the completion of the stipulated businesa to obey 
the directions ^ven by the principal in the contract of agency 
from time to time as the occasion arises, not to exceed 
the authority conferred upon him, not to be negligent in the 
conduct of the.business of the agency, to conduct the business 
of the agency with as much skill as is generally possessed by 
persons engaged in similar business, may be mentioned as the 
duties of an agent. All these duties may be specially stipulated 
for or may arise by implication from the contract and may he 
modified, excluded, limited or extended by the parties to the 
contract by a special stipulation to that etfect. Fiduciary duties 
or duties which arise from the agent’s special position of trust 
are duties which the law imposes on the agent to prevent him 
from a misuse of his position and from taking undue 
advantage of the confidence reposed in him. The agent’s duty 
to render proper accounts to his principal on demand, not to 
deal on his own account in the business of the agency without 
the principal’s consent and not to make secret profits fall in 
this latter class. 

Wherever a principal employs an agent belonging to a 
class, of professional agenisr, or instructs him to deal at a parti¬ 
cular place, a question arises how far the usages of the class or 
place in question are incorporated with the contract between 
them. Where the contract is an implied only, such usages are 
deemed to be incorporated, provided that they are reasonable, 
even though the principal he in fact unacquainted with them. 
But no usage, which the Courts hold to be unreasonable, is 
binding upon the principal, unless he is shown to have known 
of it at the time when he employed the agent, and to have 
assented to it, or unless the circumstances of the particular 
case preclude him from denying his knowledge and assent. The 
same rules apply to the case of an express contract, except that 
no usage can be incorporated which is inconsistent with the 
» expressed intention of the parties.2 

The relation is of fiduciary nature, whenever the princi¬ 
pal reposes trust and confidence in the person whom he selects 
as his agent. This ie so in all oases of general agency, but 
where the agency is not a general one, its fiduciary nature 
depends upon the circumstances of the particular case.^ The 
fiduciary capacity of kn agent is the distinguishing feature 
between him and an ordinary servant and renders him liable 
for any things for which an ordinary servant is not liable. 

« 

1. 8«e Halabarf, Vol.1, ^nd fidn : Art, 4C9, pp. S39, 240, 

2. Halsboryi Vol. 1 {2ticl Bdn.) Art. 410, and the anthoritiM eitod there in. See also 
notes on pages 140 to 162. 

3. Halsbory, ibid, Art.411, p.241. 
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pQ^ tiQlEiMif tlie pMtperfcy of the prinoipel aeparete from his 
own 41^ ito tettdei* proper aoeoant when called foi^iaadutjr 
4 ^ioh Urn agent ewes to hie principal specially on aoooant of 
thie dSdaeiaiT capacity.! The duties of an agent arising irom 
his £dnoiary capacity vaiy witlh the confidence which the 
principal chooses to repose in him and with the power which 
the agent wields o7er the snbject-matter by virtue of the tonus 
of the contract of agency if any or by virtue of the inci¬ 
dents of law and usage of the business which the relation 
implies,* 


CONTRACTUAL DUTIES. 

54 . Agent’s duty in conducting principal's businesa 

An agent is bound to conduct the business of his principal 
according to the directions given by the principid, or, in the ans- 
ence of any such directions, according to the custom which prev¬ 
ails in doing business of the same kind at the place where the 
agent conducts such business, When the agent acts otherwise, if 
any loss be sustained, he must make it good to his principal, and, 
if any profit accrues, he must account for it. 

ILLUaTRATIOKS. 

(a) A, an agent engaged in carrying on for B a bnsmesa id which it k the raatom to 
invest from tune to tune, at intereet the moneys which may be m hand, omits 
to make such investment A must make good to B the interest usually ubtained 
by snuh inveetinents 

(b) B, a broker, m whoee business it is not the custom to sell on credit, sells 
goods of A on credit to C, whose credit at the tune was very high. 0, before 
payment, becomes insolvent. B must make good the loss to A. 

(S'. 2Jlj Indian Contract Act, 1S12), 

The English law on the subject is thus stated by 
Bowstead:— 

"It is the duty of every agent strictly to pursue the terms 
of his authority and obey the lawful instructions of his princ¬ 
ipal; and, in the absence of express instructions, to act according 
to any lawful and reasonable usage applicable to the matter in 
hand, or where there is no special usage, and in all matters left 
to his discretion, to act in good faith, to the best of his judgment 
and Solely for the benefit of the principal**.* 

As has been already observed, the authority of an agent 
may consist of the express directions or may be implied from the 
ewumstances of a particular case. The difficult cases which 
give rise to an agent’s authority by impliction have already been 
deidt with in Chapter V, If the act of the agent in respect of 
which the question arises, is covered by his authority either 
express or implied, it will be deemed to be quite in compliance 
with the directions of the principal. If, however, all the elem- 
euts of authority enumerated and discussed in Chapter V do not 

1. V. Savage Mfg. Oo, 71 Ain-Dec.600. 
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«• law of Agoney, 9th Bdn., Art. 45, p. 90. 
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justify th« uctp it is in excMm of lun s^ui^rify md feiie ^ent 
r^udors himself liaMe for a breach of duty by oommittba 
such act. 

Thus, where au a^nt is mstrueted to sell eettaiu Shares 
when the funds reach eigrhty-five or more» he is bound to sell 
when the funds reach eighty^five, and has no discretion to wait 
nntil they go higher. * 

A by letter reqaesta B to purchase 150 bales of cotton and 
forward a bill of lading, in eoxhange for which A undertakes to 
accept B’b draft. B accepts the commission. B is bound to 
forward the bill of lading as soon as possible, and is not entitled 
to retain it until A gives security for payment. If he does so 

retain it, A is justified in refusing to accept the cotton.^ 

0 0 

An agent, instructed to warehouse goods at a particular 
place, warehouses a portion of them at another place, where 
they are destroyed, without neprligenoe. He is liable to the 
principal for the value of the goods destroyed.^ 

A foreign merchant sends a bill of lading to his corres¬ 
pondent in England with instructions to insure the goods. 
If the correspondent accepts the bill of lading he is bound to 
insure.^’ 

A solicitor, retained to conduct an action, is expressly 
instructed by the client not to enter into any compromise, It 
is his duty to obey his cHent/s instructions, even if counsel 
advise a compromise.® 

An auctioneer, at a sale without reserve, is instructed by 
the, vendor not to sell for less than a certain sum. Such in¬ 
structions are unlawful, and it is the duty of the auctioneer to 
accept the highest bona fide bid, even if it be for less than the 
sum mentioned.® 

An auctioneer, contrary to the usual custom, takes a bill of 
exchange in payment of the price of goods sold. He is liable 
to the principal for the amount of the bill in the event of its 
being dishonoured, it being the duty of an auctioneer, in the 
absence of special instructions, to sell for ready money only,'^ 
but he may take a cheque in lieu of cash inpayment of the deposit, 
according to the usual custom.® An agent ought not, how¬ 
ever, to accept a cheque iu lieu of cash which he has been 
authorised to receive, unless it is customary to do so in the 
particular business in which he is employed.® 


1. Bertram v. Qe&fray (tSSO), 1 Kn^pp 89t, P. C. 
j. Barher v. Taylor U^®)i S M. ft W 527. 

8. LUley V. ( 1881 ) 7 Q. B. D. 510 . 

4 . Smith V. I^aeoellee (X 788 ), 8 T. B. 187 ; CorUttY. Gordon ( 1818 ), 8 oMnp. 472 . 

5 . Fray V TotiiM ( 1859 ), 28 I,. J. Q-B 282 . And see Steinfen v, Sudnfen ( 1858 ), 2 

be 0. ft 38; and Keate v. Qordon Lennox^ (1902), A. 0. 405, B. L. , aj to th« 

duty of oonnsel to act eooording to hie client's wishes. 

0 . Bixtpoii V. Chrietio ( 1778 ), Oowp. 396 . 

7. Ferrsrt T. SoMn$ ri835) I 0.11. ft &. 15a 

82 Farrer v, Laey f'lSBS), 81 Oh. D. 49 

9. PapsT, Ws«i<i0ott^l894)lQ. B.27a 
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, ^toiAEl^irokw is instmotsd to soil certain shares* It is 
his 4^ ^ refdy money, acoordin^ to usaffe. in the 

absence of speoiel <jlireotioii.s to the oontrary.i 

Jh Jstookbroker sells shares^ on behalf of a client The 
shares are in the peesession of the client’s banker. The broker 
is tmder ne obliaration to pay to the banker the price at which 
the BjsMm were sold agrainst delivery of the shares, oi to ask 
the jobber who bougrht them to pay the banker direct for 
thenii He is only bound to oarry the contract through accord^ 
ing to the rules of Stock Exchange, and the ordinary course of 
business.* 

Where there is a custom, when goods are entrusted to a 
broker for sale, to send an estimate of the value bo the principal 
in order fcKat he may fix a reserve price, it is the broker’s duty 
to send such an estimate to the principal, and if he does not do 
so he must make good the loss. ^ The plea that the act was done 
in good faith for the benefit of the principal without negligence 
IS not a good defence in such cases. ^ 

Where a solicitor enters into a compromise on behalf of 
his client, notwithstanding express instructions of his client to 
the contrary, he is liable to the client for damages even though 
the compromise was reasonable and was entered into in good 
faith for the benefit of the client and on the advice of the 
counsel engaged in the case.^ 

Where a purchasing agent receives an order to make 
certain purchases for the principal, but before such order is 
executed or any step involving any liability is taken, the order 
is countermanded by the principal, any purchase made by the 
agent subsequent to such countermand is without authority and 
is not binding on the principal.^ 

It is the duty of a house or estate agent where he is 
instructed to find a purchaser for property, to submit any offers 
which may be made to him to his principal, and not to enter into 
a contract for the sale of the property unless the 
principal has expressly authorised him to do so. The duty to 
submit offers made continues until a binding contract of sale 
and purchase has been concluded. 8 

A company’s estate department acted for the vendor of a 
house. In ignorance of that fact the company’s building 
department acted for the purchaser and gave a report on the 
house which had the effect of reducing the price obtainable from 


1. WihBhtre y. Bime, (iSOS) Gamp. 258 

2. Hawhins v. Pearge (1903) 8 Cora. Cm. 87. 

3. Bi^omon y. Barker, 2 F. a F 726. 

4. Smskiherd v. Bank, 47 Mo. l8l; I>^ci«on v. Bcrevgn, 23 S. C. 212. 
ft. BuBgr V, Knight, L. B. 2 Ex. 109; Fray v.Foii/m 1 E. a B. 839. 

6. I}i$gan Chand Btt*pa Bam tt Co, , v. WM a Co, , 1925 F. O, 150;Z;*«ayA«»i4 Chnnd v. 

24 Bom. 403. See also Bathurqdag Mu^ddiM v* JBMkonchand Bamji^ 
duo, 192)5 lAh, 832, 

*7* Clmdbum ▼. Moort, (1802), 61 L. J. Oh. 674, Oomp. Soomkaum y, IMsofS (l900) 
2 Ch, 367; JT^n y. Moar, (1920) 2 Oh. 674. 

8' Xopptd V, WHatdlor (1927> 1 K. B. 677. 
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tlie pun^hikser. It WM hiAd tix«t the eetion of the buildinf^ 
d^artment was a breach of the ootnpatiy’a duty to the vendor,^ 

In the absence of custom of trade or express or implied 
authority of the Principal, myrnent to broker is no payment to 
the prinoipaLa 

A commission asrent with instructions to sell and purchase 
for the principal has no authority to transact the business with 
himself under a particular name^ and no a^^ent without the 
consent of his principal, or without a term in his authority can 
treat himself as principal^ 

Where a defendant handed to a broker the following 
letten—authorise you to procure a buyer of my divided 
portion of the above premises for Hs. 46,000 and on your send¬ 
ing the same, 1 shall pay you as rumuneration at 1 per cent, or 
the purchase money”. It was held that the offer contained in 
the letter amounted only to an offer to be put in touch with 
intending purchasers and it was in no sense an authority to 
the brokers to sell the principal’s property and make a binding 
contract of sale.*^ 

A commission agent is not bound to supply goods at a 
particular rate or otherwise at the market rate at the time of 
the supply.® 

Where a shroff employed by the Government only to 
accept Hadshahi coins passed a number of Shikkar coins as 
Badshahi coins; held, that it was implied term of the contract 
that if he passed any other and the Government suffered loss, he 
would make it good. 

There is no discretion vested in the commission agents to 
take the goods given to them for sal© in a particular place by 
the principal to another place if in their option it would be 
more advantageous to do so.^ 

Where the plaintiffs as agents for sale of goods had definite 
iiLStruotions from the principal not to rail the goods to a certain 
place, they were bound to carry out those instructions and when 
they infringed, the principal could not be liable for freight 
charges.^ 

An agent, bound by his contract to keep proper books of 
accounts, omits to scrutinize, examine or check the accounts of 
his subordinates whom he implicitly trusts. Taking advantage 
of this, the subordinates commit gross fi auds on him and his 
employers. The frauds and defalcations being due to the agent’s 

1. Harroda, Ltd., v. Leman, (1981) 9 K. B. 167. 

2. Haribanfiten ShibcUis Rakehit v, ATonlMi Mohan Shnha, 40 1. 0. 799. 

а. Firm 4ff JanleidoM Banareidtie V. Dhwttanmait dt Co. , 97 1. O. 241. 

4. Kiohori Lai v. Jivmn LcU^ 67 I. 0. 281. 

б. Puran Chandi^ Dutt v. Indt^ Chandra Bajf, 1922 Cal. 897> Dur^a Charan 
Mitra r, Ita/mdra hfarain Bhiha, 1929 Cal. 67. 

5. Firm BdMal Kidamaih v. Firm Fot Ram KkiyuUi Ram, 1922 All. 400 

7. Chani Lai V. Soare^kary of Btaia, 86 Bom. 12- 

^ TKandavaraya v. Ahmad Baieha, 1987 M. W. N. 678. 

9. Firm of Maihara v. Firm of Ktehan, 1926 Lali. 8a2s«8 1. C. 667. 
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petfyM hit <l«ty h« it liable to make 8:ood the lose 

In JB(^i0ch y* Jaf^ine^ tH^ defendants were authorised to ui^pArtm 
buy a certain quantity of cotton for the plaintiff, “Instead of 
compl^Jift their instructions, they boug^ht a much larger 
quantity tor the plaintiff and divers other people’*, so that there 
was no contract on which the plaintiff could sue as principal* 
Accordingly, “though a contract was made, it was not the 
contract the plaintiff authorised the defendants to make”, and 
the plaintiff was entitled to recover back a sum paid to the 
defendants on account of the purchase-money. 

In old equity cases whei^e a landowner’s steward was also 
lessee of part of the propjarty, and in that capacity had made 
profitable arrangements with adjacent owners, it was held “that 
the benefit he had got as lessee by the use of the property 
should, upon reasonable terms, be acquired for his landlord and 
not for himself.”3 

Section 211 of the Indian Contract Act, 1872, lays down Owtoai 
that, in the absence of any directions by the principal, an agent 
is bound to conduct the business of his principal according to 
the custom whibh prevails in doing business of the same kind 
at the place where the agent conducts such business, 

The subject of authority conferred by custom or usage 
has already been dealt with in Chapter v^ and need not be 
recapitulated here. 

Where it is proved that according to a mercantile usage 
the agent was justified in mixing up the bales of cotton which 
Ills principal had instructed him to sell on his behalf with 
other bales with which his principal has nothing to do, the 
agent is not liable for any loss sustained by the principal on 
account of so mixing up the bales by the agenb.*^ 

Where for the purpose of sale on commission, the defen¬ 
dants received from a broker delivery order for goods belonging 
to the plaintiff and paid the price to the broker, held, m the 
absence of a custom or proof of authority, the defendants are 
not discharged of their liability to the plaintiff*, fpr the price of 
the goods.® 

55« Skill and diligence required from agent. 

An agent is bound to conduct the business of the agency Ag^nt to 
^th as much skill as is generally possessed by persona engaged exeroUe 
in similar business, unless the principal has notice of his want 
nf sldll. The agent is always boundf to act with reasonable 
diligence, and to use such skill as he possesses; and to make 

I. Ti^lor V VniM Africa Co. , A. I. a 1937 P 0. 73=:;=138 1. C. 494. Bee also 
NaUontU Bank v. IHwan Chand, A. I B. 1981 Lah. 309^184 L 0, 677. 

9* (1306) 8 a 4 €. 700. 

8. Btgaum6nd r. Boulfhco (1602) 7 Vee. 599, at p. 608. 

4. See ttotee on pages 146 to I6l. 

^ Polina Lai v. X>aulai Bam, 1929 Lah 591=122 I. 0.85. 
y. Naiini 40 I. 0. 799 (Oal.). 
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of his own ooileot, want of aluU or.miMonduetlMit not in rea- 
pect of loss or a^afe which are indirectly or remotely caumd 
by such ne^oct. want of skill or misconduct. ' ' 

ILI.TTSTHATlONB 

(k) a, a miarehant in Calcutta, baa an agf«nt, B, in London to whom A atim of money 
is paid OD A*s Account, with orders to remit. B retains the money loi a 
considerable time. A, in consequence of not raeemnK the money, becomes 
insolvent B is liable for the money and mteient from the day on which it ought 
to have been paid, according to the ubual rate, and for any further direct lois— 
as 6 . g , by variation of rate of exchange-^but not further. 

(b) A, an agent for the sale of goods, having authority to soil on credit, sells to ti 
on credit, without making the pioper and usual enquiries as to the sohency of 
B B, at the time of such salt, is insolvent. A must make t ompeiisation to 
his principal in respoct of any loss thereby snstained 

(p) A, an insuraiioe-broker, employed by B to eflect an insuiance on a ship, omits 
to see that the asiia] clause aie msf ited in the policy q^he ship is afterwards 
lost In consequence ot the oini-'^sitm of the flaus.08 nothing can be lecoveietl 
fiom the undeiwnteis A is bound to make good the loss to B 

(d) A, a merchant in England, directs B, his agent at Bomba), who accepts the 
agency, to send him lUO halos ol ootton by a cciiaiii ship B, having it in his 
power to send the cotton,omits to do so I'he ship amves salily iii England. 
tSODii attei hci ariival the piicc of cotton uses K is brmnd to make good 
to A the profit which he might have made the ino bales of ooltou at the 
. time the ship anived, bnt not any piofat be miighi havt made b> the sub¬ 
sequent rise. 


iS 212, Indian Contract Art, /<V72). 

Bowstead thus states the English law on the subject• — 

“Every agent acting for reward is bound to exercise such 
skill, care and diligence in the performance of his undertaking 
as is usual or necessary in or for the oidinary or proper conduct 
of the profession or business in which he is employed, or is 
reasonably necessary for the proper performance of the duties 
undertaken by him, 

“Every agent acting gratuitously is bound to exercise such 
‘ skill as he actually possesses, and such care iind deligence as 
he would exercise in his own affairs ; and if he has held 
himself out to the principal as possessing skill adequate to the 
performance of the particular undertaking, then such care 
and skill as is reasonably necessary for the performance 
thereof. 

“Every agent is bound to exercise reasonble car© and 
diligence in protecting the moneys and property pf his principal 
in his possession or custody, or under his control, 

“What is the usual or necessary, or a reasonable, degree 
of skill, care, or diligence, is a question of fact depending 
upon the nature of the agency, and the cirumstances of 
the case”.i 


1. Art. 47, pftge 94. 
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thu9 dmws a dintmotion between an Ae«ikt4(»tiiie 
#Fatnlfco*iely and one acting for reward as regWEda 
tbe mmnt nt akiu and diHgonoa. Thus, where a general 
laero^nt mndertakes, without reward to enter a parcel of the 
pri^tcipal'e goods with a parcel of his own but, by mistake^ 
enters both parcels under a wrong denominaKon and the goods 
are seiaed, he is not responsible to the principal for the IqsSi 
having taken the same care of the prinoipars goods as of his 
own.^ But a house# agent who is employed on commission to 
let houses is bound to use reasonable care to ascertain the 
solvency of the would-be-tenants.^ 

The following illustrations will be helpful to further clarify 
the law on the subject 

1, An insurance broker undertakes to effect an insurance. 

He is bound to use due diligence to perform what he has under¬ 
taken within a reasonable time^ , and if he is unable to effect 
the insurance according to the instructions, to give notice to 
his principal of that fact.* 

2. A share broker is employed to buy certain railway 
‘^orip He buys on the market, in the ordinary course of business, 
what is usually hoJtl as such scrip. He is not responsible to the 
principal because the scrip turns out not to be genuine, having 
had no notice that it was not genuine, and having bought it in 
the ordinary course of business.'^ 

3. An msuiance broker retains in his own hands a policy 
effected by him. He is hound to use due diligence to procure a 
settlement and payment of a loss arising thereunder. ® 

4. An insurance broker is employed to insure from a part¬ 
icular point, It is his duty to insert in the policy all the clauses 
usually inserted in an insurance from that point. ? 

6. An agent is employed to purchase a public house. It is 
his duty to examine the takings etc., and the fact the principal 
has himself examined them on ihe advice of the agent does not 
exonerate him from liability for a breach of that duty. 8 

6. A broker i*« employed on commission to purchase and 
ship scrap iron. He is not bound to inspect the iron for the 
purpose of ascertaining whether it is of the quality bought, beca¬ 
use it is not part of a brokeris ordinary business to inspect 
goods bought by him as such. ® 

A acts as a patent agent. He is bound to know thnjaw 
relating to the practice of obtaining patents, and is responsible 

1. Skiditi V. Blackbume^ 1 H. Bl. 159. piIhu BuUen v. Stoan ElteiHc EngimsHno 

ro., T. L. B. 257. 

2. Uifyu (or H9y$) v. Tindall (1861), 80 Ii. J. Q B. 362 

B. Turpin v. BBton (1848), 5 H AO. 455. 

4. Callander v. OeiHcke (1089), 0 L. J. O. P. 25. 

5. Lamhsfi % BnatM (1846), 15 11. ftW. iBb; MHekell v. Kewhall (1S46}, 15 L. J. 

Bx. 292slB H. aw. 808. 

6. Bauaflaid v. €n§ 9 vpell (1810), 2 Oxinp, 545. 

7. Mallaugh y. Sarbet (1815), 4 Camp. 150. 

9. Smith ¥. Barton (1866), 15 L. T. 294. 

V- Skoilthmthari T. Altmnder (i860), 80 L. J. Q. B. 254. 
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to hifi prix]Licii»al for mjxixy eaOBod thronsb hm ig<nomnoe of 
moh lnw. EveMCT person who nets as a agent is bound 

to bric^ raasDixable skill and knowlege to the perforxminoe of 
his duties. ^ 

8. A acts as a valuer of ecclesiastical property^ He is bound 
^ know the genrai rules applicable to the valuation of dilapidat- 
ioJis but is not expected to have an accurate and precise knowl¬ 
edge of the law relating thereto. ^ 

9. A broker was employed to sell certain goods “to arrive’\ 
of “fair average quality in the opinion of the selling brok©^’^ 
A dispute having arisen, the broker inspected the goods and 
reported that they were not of fair average quality. Held, that 
he was not bound to exercise any skill in order to form a correct 
opinion, it not being part of the ordinary business of a broker to 
act as an arbitrator. ^ 

10. A rides a horse gratuitously for the purpose of exhibiting 
it. He is bound to exercise such skill as he actually possesses, 
and is responsible to his principal for any injury caused by his 
neglect to do so. ^ 

11. A offers, without reward, to lay out £700 iii the purchase 
of an annuity, and undertakes to obaiii good security. He ib 
bound to use reasonable care to lay out the money securely. ® 

12. Agents engaged for purchase of goods are only bound to 
act to the best of their judgment and to use proper care and skill 
as agents in purchasing what they are ordered to purchase and 
their action cannot be repudiated unless they have been guilty 
of negligence. ® 

13. If a person employs as his agent to conduct a legal busi¬ 
ness one who is not a duly qualified practitioner, the agent is 
responsible only for a reasonable and bona fide exercise of such 
skill as he possesses. ^ 

14. A person with special skill when employed for the reward 
is bound to exercise his skill in the execution of the duties entrust¬ 
ed to him and he ought not to rely on the statement of others.® 
Where a ^^killed labourer, artisan or artist is employed there is 
on his part an implied warranty that" he is of skill reasonably 
competent lo the task he undertakes.® It has, however, been 
held that in India the work of the persons engaged to super¬ 
vise a building is not to be measured by the standard applied 
to architects and engineers in England. The English practice 
does not obtain in India, except in a small extent. In India 

1. Lee V. Walker (187*2) L. B. 7 C. P. 121; Lamjphier v. ^hxpoe (183»), 8 C A P. 47&; 

Parker ▼. H 0 IU (1864). 14 C. B, 601. 

2, Jefxkine v. Bethaw (1855), 24 L J. O. P. 94. 

3 Pappa V. Bose (18T2), L. B. 7 C P. 83, 525. 

4, W*/8on V. Brett (1848), 11 M. ftW. llS. 

5. Whiteheadt v. Greethfwi, (1825). 2 Bing 484, Bx. Oh 

6 Bette v. Arbuthnot Oo. , l9 W. B. S6; W. Arhuthetoi v. €. X). Bette^ 6 B. L. 

B. 273 (1897-1900) L B a 67. 

7. Perttv9cli v Mxrzn Ellaftx Bakeh, IB 66 , P. B. 25; 
a The Site.rampur Coat Co. , v. T. H. Colley^ 18 C. W. N. 50 

0, Pandaranga V. Jairomdae^ 1925 Nag. 156; ffarmer t. CorneUme, 110 B. B. 

654, ref. to. 
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th© oQxnpl<i»t6d 

determined with reference bo the reletiomfhii^ 
betweeiThiM wid his ehiployer.^ 

i6u WheM a ^reozi in pMseasion of a hundi drawn in hk 
favour by his prlacipal sold th© hundi to a firm on 10 days" credit 
ai!id the firm after cashing the hundi and before full payment to the' 
drawee became bankrupt, it was held that the drawee of the hundi 
wan not responsible bo account to the drawer, as it had not been 
shown that he acted without reasonble care and prudence or had 
deviai^d from any known usage of trade* 2 

16. A tahaildar appointed by a landlord though not experi* 
enoed to institute siiits for arrears of rent, is bounil to give infor-^ 
mation to his principal 111 proper time that unless suits 
are brought in respect of certain arrears of rent they would 
become barred by limitation, and omission to do so would make 
him liable for damage in respect of the arrears of rent thus 
becoming barred by limitation, the cause of action arising 
when the arrears of reiit become barred, and a claim for damages 
on account of such loss caused by his laches can be included in 
a suit for accounts against him. ^ The obligation to act with 
reasonable care and diligence will necessarily include the duty, 
incumbent ou all agents, of keeping the principal informed of all 
the facts connected with the business of agency. 

' 17. Where an agent insured certain goods and charged 
the principal with the premium in his aoount, but the goods 
bauig lost it was found that owing to some irregularity the 
claim for the insurance money against the insurace office could 
not be enforced, it was held that the agent was bound to effect 
the insurance in a proper manner so that the money could b© 
recovered in case of the goods being lost and that unless he 
showed that the mistake was not caused by his negligence he 
was responsible to tlie principal for the loss. ^ 

18 Where-over it can be shown that a loss sustained by 
the principal is directly traceable to disregard on the part of the 
agent of directions issued to him regarding the conduct of 
bui^iness such misconduct on the part of the agent is actionable 
even though it may have been due to nothing worse than mere 
negligence or overconfidenoe in the honesty of others.* 

19 Where the accountant of a Mnniciiial Board was able 
to embezzle large pums uf njuiiicipal revenues owing to 
disregard by the Kxecutive Officer of the rules and directions 
laid down by the municipality for his guidance, it was held that 
the executive officer was liable for such which could be prevent¬ 
ed from being embezzled by a proper regard of such rules and 
directions.® 

20. An agent guilty ot negligence, p. g., sending the goods 
in an open truck at the owner's risk, must make compensation 

l* Ifilith V, A. 1. U. 1986 Oal, 980. 

3. and BOfMndiat v. KhiUo MutHck, 98 P. B. 1869. 

3. Chandra A^iharJ^e Chowdhnry V. Matin Sarkar^ 58 T. 0. 71. 

4. Shitmmro<^ v. 1893 Bom. F. J. 36. 

9. V. Muni€ipfU iaard^ Benartt, 56 All. 175=82 A. L. J* R* 26. 

6. Muaty ▼. Bitmmtr, 1 J. A W. 241; Baa KaliUr, p. 62S. 
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moifleoi.* ^ ^ 

21. If an ai^ent entruatiBd with the inv^tment of moneys 
Ohooee^ to rely upon hie general knowlec^^e of the valine of 
lande upon the eecniity'^ of wUloh the money is invasted he does 
so at his own risk as it is his duty to have a proper valuation 
made.^ 

22. When an agent fails in his duty of maintaining 
proper account books and exercising proper checks on the acts 
of his subordinates as stipulated and they commit frauds and 
defalcations, the agent is liable for the negligence and breach 
of contract and frauds and defalcations resulting therefrom.^ 

23 When a commission agent was accustomed to send 
pfoods to his principal uninsured and this method was aoq[mevped 
xn by the principal, the commission agent was not liable for the 
loss of goods for which the principal could not recover damages 
from the railway company due to non-insuranoe.* The measure of 
reasonableness required is of course to be decided on what the 
parties themselves in the usual course of conduct and trade custom 
considered reasonable for when according to the custom*^of the 
trade a certain course of action was considered proper, the 
agent cannot be called upon to answer for any loss which 
results from adopting that course of action. 

24. A commission agent authorised to realise amounts 
on his princippars behalf would be acting prudently and not 
negligently if he collected as much as he could from a merchant 
and gave credit for the balance even though the merchant 
became insolvent subsequently,^ 

25 An agent is not responsible for any loss caused on 
account of an error of judgment provided he exercises reasonable 
skill and diligence.® 

26. In the absence of iic^gligence, loss by lire of goods 
purchased by an agent emx)loyed for the purpose dose not 
fall on him/^ 

27. It is doubtful whether refund of fees can be claimed 
by a client from his pleader when lie is prevented from 
appearing by sudden illness, death or other unavoidable cause.® 

28. ‘ When a skilled labourer, artisan, or artist is employ¬ 

ed, there is, on his part, an implied warranty that he is of skill 
reasonably competent to the act he undertakes An express 

promise or express representation in the particular cose is not 
necessary *. ..The failure to afford the requisite skill which 

1. S^iiroi; Mai T. Faish^ 19d0 l^h. 380. 

2 WtlUam ^hei^crambio v. Jaek^ 19S2 P. 0. 194=137 I. G. 531, 

3. Tailor v, VmUd Af^'ica 1937 P. C. 78=108 L 0. 494. 

4. Ye^hhatachelam v. Fanntohvami, 1925 40=82 1. C. 536. 

Nand JRiMm v. Ookal Chand, 1938 La^i. 641=149 L O. 6SS: IfUtrait v. 

fjCMunae Ssfndi0al:0, (1999) 2 Gh. 392. 

6 of Rajitirnm V. Abdul RohifUf SI I. C 450=9 S, n. H, 'tl. 

1* Dhanpat v. HaH Cham, 1925 Cal 284=82 L 0. 065. 
ai J>ovi Pornhad V. Ram Rakha, 88 I. O. 993=90 P. W. a 191«. 
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w tmitUodly promued it a breaidi olleml 
Aodthe employer in jiuiiifred 
in employee serho sho'M himself inoomp^nt, tho* 

agh he tuey heve been engaiired for a term not expired.^ Etot 
obUgtion of diUgenoe may be^ waived by express i^reement.8 
How far an agent employed in the general supervision of work 
has to answer for the skill and diligence of workers under him 
must depend on the nature of the work^ and on local usage. ^ 

On other band, any express undertaking or guarantee by the 
agent will bind him according to its terms ; and an agreement 
exempting an agent from the consequences of his own fraud or 
wilful wrong seems on principle to be void;^ 

29, An agent is bound to know so much of the law mate¬ 
rial to the business in hand as will enable him to protect the 
prinoipars interest and make the transaction binding on the 
other party.® 

80. An agent who is defiiiitely authorised to enter into a 
particular transaction is not liable to the principal for any loss 
which may be suffered in consequence of the imprudent nature 
of the transaction.6 

31. Where an agent pays his prinoipars money into his 
own account into a bank, it being his duty to pay it into a 
separate account, he is reHpon.sib|p for the failure of the banker 
though acting gratuitously,'^ 

32. A broker, authorised to sell and deliver certain goods 
and contracting to sell them for cash on delivery, is bound not 
to deliver the goods without payment and renders himself liable 
in damages to his principal if he delivers them without such 
payment.® 

33. If an agent appoints a sub-agent the agent is bound Sob-ageat. 
to exercise the HHine amount of discretion as an ordinary prudent 

man would exercise.® Kvery agent who employs a sub-agent 
is bound by the latter’s acts, and is therefore liable to the princi¬ 
pal for any money received by the sub-agent to the principal's 
use, and is also responsible to the principal for the negligence 
on other breaches of duty on the part of the sub-agent in the 
course of his employment as sub-agent.*® 

As it is the duty of every agent to bring to the performance Negliganw 
of hig undertaking and to exercise in such performance that grow 

degree of skill, care and diligence which the nature of the 
undertaking and the time, place and circumstances of the per- 

1. Hfinner v, Oorneliun (lB6B) 5 0. B. N S. 236=116 B. B. 664, Oor. Per Willet J. 

2. Austin V, UnnchfstBr^ etc. , By. , Co. (1850) 10 C. B. 454=s;84 B. B* 646. 

5. ItttgBndra Nath istnqbn v Nagcndra Bala Chattdhwanh Cal. 986as07 

T, 0. 200, 

4. Stpty on Agetiisy, 8. 188. 

5. htrh Vi Mmtmttnd (1816) 6 Teont 495; NHUon v. (1882) 9 Q. B. D. 546, 

6. (hmrtnd v. Oibh, (Ul2) L. B. & U. L. 480. 

7. WrsH ?. Kirtmi 11 Ve». 377; Buhiimi* v. Ward, 2 0 A P 59; 4lae ZStanoeg V. 

Hording 4 L. J. Gb. 10. 

8- Baorman ▼. Brotpn, 8 p. B. 611; Kidd v. Home, 2 T, I*. B. 141. 

^3. Beni BroMad r, Navain Dm, 1930 Lab. 974^129 1. a 287. 

nuffh Kmaeig mol9 7. fleyol Co. , A. I B. 1930 P. 0. 274. 
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fomtotsa ojcdinai^ and reasonaUs^ daiXMmd, a Mlnj^e to do so 
wherebsr the ^rineipal patorally aiid prrpidmately sufieie loss or 
injury oonetitiites negligeaee for which the agent is res¬ 
ponsible J 

ks already noticed, a gratnitcme agent is liable only for 
srross rtBgUgetioe in the course of the agency, .and not for mere 
want of skill, unless he is in a situiitiou from which skill may 
be implied. ^ But an omission to eternise suCh skill as he actually 
possesses, or had held himself out to possess or skill as may reason¬ 
ably be implied from his profession or enjoyment, or an omis¬ 
sion to exeixise such oare and diligence as he is in the habit of 
exercising in regard to his Own affaits. is deemed to be gross 
negligence for the consequences of which he is responsible to the 
principal.^ So, where a customer deposited certain securities for 
safe custody with his bankers who undertook to do so without 
any reward, and the securities were stolen, it was held that the 
bankers were not liable as the theft was not proved to be due to 
their gross negligence.^ Thus, gross negligence may be defined 
as the omission by the agent to exercise such skill as he act¬ 
ually has,® or has held himself out bo have,® and such care and 
diligence as he is in the habit of exercising wjtli regard to his 
own affairs,*^ 

56. Measure of damages. 

It is thus clear from what has been stated above that 
whereever an agent violates Ins obligations to his principal, 
whether by exceeding his authority or by misconduct or omission 
or by mere negligence or in any other manner, and loss or 
damage remits to his principal, he is responsible for such 
injurious consequences, and is bound to indemnify the princi¬ 
pal.® But in order tor enable the principal to recover there must 
be an actual loss sustained by him. 

The principle upon which compensation in given to the 
principal is the same as in other cases, namely, that he should 
be restored to the position in which he would have been had 
the agent not been guilty of the breach of duty towards him ^ 
Therefore in an action by the principal against his agent for the 
latter’s breach of <bdy, or for negligence, the nit*rtsure of damages 
of the actual lo 9 s directly and naturally arising from the acts or 
omissions complained ofy whether the los.s or damage be to the 
property of the principal, or whether it is the result of the 
priiioipars rendering compensation to third parties owing to the 

See Eatiar, p. 523 and the American antborities cited theroui. 

2 Kl»ic V. OoUvard^ 5 T. B. 143 BCe also Ketiar, p 525. 

3 See Bto*wfttoad, Art. *47, p. 94; Wilson v. Brett^ 11 M. k VI, Dnriuall 
ffnwttrdt 4 B & C. 845. 

4. Gibltn v. Me^yfurfm L. R. 2 P. 0 317; Bullen y. Swan Slsatrie Engravtntf 
Co., 23 T. L. B. 256 Cinnjiars Rs, Untied Service COfJo%mt9n*8 Claim^ L B 
6 Oh. 212. 

5. Wilson V. Brett (1648), 11 M. A W 118. 

6. Beal v Sfruth Demm R^. Co t(1844l, 3 tt AC. 877 

7. Shietfs v. Blarkhui'n (i799), 1 H Bl, 158; 9ioffat y, BrUemon (1669), L. R. 8 P C 
115, OihUn V. MdMuffen, (1669). L R 2 P. 0. 317. 

8. Columhu Co. v. Chtoes (1908) 1 K. B. 244, 

9. Chslai^ihi v. Surayya, 12 M. L. J. 876. 
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AOta c^r It aeed not be a loss whioh is the 

iiii:ioo<iiiir<>0 ooaivS4|aei0ae of the agent’s wroncrful conduct or 
brei^oh of duty; it i« enonirh if it is fairly attributable to his 
conduct i^nd is its just conseqnci^e i But it must be a real and 
aotaal losii and not a mere probable or possible one.^ If for 
in8tanoe« an agent deposits goods in an improper and unsafe 
place hnowing it to be such, and the goods are lost by an acoi*- 
dental fire, h© would be res|ioiisible for the loss.^ The fact that 
the loss of the goods is directly due to the accidental fire will 
not make the agent the less liable. In such a case though the 
loss is not the immedist© consequence of the agent^s negligence, 
but of the fire, yet it may be said that but for the agent’s 
negligence the loss would never have occurred. Thus 'the agent 
who is guilty of a breach of duty towards his principal will bo 
responsible for such loss or damage as might reasonably have 
been anticipated to accrue from his default or negligence> 

The agent is, however, nob liable in respect of loss or 
damage which is indirectly or remotely caused by his neglect, 
want of skill, or misconduct.In Johfiston v. liraha^n <fe Campbell^ 
the defendant, an agent of the plaintiff, had by his negligence 
misled the pUiubiff into entering into an adventure from which 
loss ensued. It was held that the plaintiff was entitled to recover 
that loss, because it was the amount he actually lost out of his 
pocket, and he was entitled at best to be restored to the position 
in which ho would have been it the defendant had not been 
guiltV of the breach of duty towards him. But it was further 
held, that lie could not add to that loss the speculative profits 
which he would have made if he had had his time or money at 
his disposal, instead of having embarked in the adventure which 
he had incurred. 

Again on the principle of remoteness of damage, an agent 
cannot be made liable to liis principal in respect of damages 
which the principal had been compelled to pay to third parties 
as a result of a tort wilfully or deliberately committed, even 
though the negligence of the agent may have been responsible 
for such party being enabled to recover such damages Irom tlie 
principal. The damages in such a case arise directly from the 
wrongful act of the principal himself and remotely from the 
^^firlig©nc6 of the agent. 

AV^here there is a clear breach of duty on the part of the 
agent, it has been held under English law, that nominal damages 
can be recovered even though no actual loss has been incurred, 
for in such cases, the law presumes an incurring of general 
damage, at least to a nominal extent as a result of the breach 
of duty.** 


U Jukn^ton V, Braham ft Cumpell, (1916), 2 H. B. 629. 

2- Stiiry on Agency, Art. 222. 
a tbid; Atk. 21$. 

A Catmigbogiau v. Gibb, (1882), 11 Q. B. D. 797 
a 8, 212 Indlau Contirgot Act, 1872. 
a (1916) 2 K. B. 622. 

7 fTmid-BluntisU v. St^ph*n9 (1219) K. B B20 

a Van Wart v. WofUu (1820), M. AM. VIO, FTMcmc (1860), 1 B. A 

A4* 415, 
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Agent can 
show tbat 
principal 
suffered no 
real damage. 


Agent can 
show that 
the loss 18 
inevitable 


Iffeaeore ( 
damages. 


The Action in stieh a oem beinir mxm in hha natnre of one 
foondod upon tort than ilpon a bfehm of oontiaotit the ffame rule 
may porhapa bo applied in India al»a.^ 

Again, aotnal losin need not aleo be proyed in oaees arisingr 
out of a banker^s negligence or refusal to hono^ his customer’s 
cheques eVen though the banker had sufficient funds in his 
hands^ to meet the cheques. Such cases have been held to he 
those in which substantial damages may be recovered without 
proof of actual loss, for an injury to the credit and reputation 
of the principal is itself presumptive proof of substantial 
damage.^ 

On the principle that where there is no benefit there is no 
damage, the agent may show that the principal could not have 
derived any benefit even though his instructions have been 
strictly followed, and that, therefore disobedience thereof could 
not have produced any real loss ^ 

As a corollary, it follows that the agent may also show 
that damage or loss to the principal would be inevitable even 
if Ins orders had been complied with. The principle, as stated 
by the Madras High Court is that, where a part\ would have 
lost a claim apart from the conduct of another man, the other 
man is not liable. Thus, where a certain pro-note was accepted 
by the principal even though it was void as contravening Section 
26 of the Paper Currency Act, and in discharge of that pro-note 
his agent forged another pronote and thus misled him into filing 
a suit on the forged pro-note, it was dismissed on that ground, 
and when the creditor did not see the alternative claim on the 
basis ot the original consideration, it was held that the loss of 
the creditor was not due to the forged pro-note but to his accept¬ 
ance of the original pro-note and therefore the agent was not 
liable for the loss of the debt. ^ 

The principal has a right to recover the loss accruing to 
him from all acts done by his agent whether without autho¬ 
rity or in excess of his authority. Disobedience to express instruc¬ 
tions also makes the agent liable for the loss susttiined by the 
principal.^ 

The measure of damages in all these cases is the actual 
loss sustained. Sn, where an agent in breach of his duty sold 
goods of the principal below the limit placed upon them by the 
principal, the measure of damages is the actual loss sustained 
and not the difference between the price at which thev were 
sold and the limit of the price placed upon them.® The true 
measure in such a case is the difference between the price which 
the goods fetched at the agent’s sale and that which the goods 

1. Ohs/ttpaiht V. Sut 12 M li. J 375, Afutnehubhai Nitffolffhottd t, t/ohn ff 

Todd, J. L H 20 Bom 633. ^ 

2. Lariot v. Bonatiy Y. Chtrety (1873) L. R. 5 P. 0. 346; Bobfn v. d (1854) 

14 0 B 595. 

3 See C E. liees ‘Law of Damagee and oomponttation/ p 1023, 

4. VirroMwami Pillai v Chtdaram Ohettar,A.. LB. 1926 Mad. 494 

5. B, 211, Indian Ooutract Aot, 1872. 

6. Simthubhiii Niwalehand v. Jphn H. Todd, L L. a 30 Bom. 638. 
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W time when the principal might 
^ ^ whatn bfliett wtlUng to seli^ 

' ^ ^ jligiipt it4fe#We titii agent who had bean instmoted not to 
pgrt #tth the gi*oda until they were paid for, parted with them 
without reeairiOig payment, the measure of damages is the 
t'alue of the goods, if the purchaser had foiled to pay the price. ® 
So 4 laa» where an agent, Entrusted with certain goods for sale, 
sells them by auction for an inadequate price without hiving 
made an estimate of their value in accordance with the custom 
of the trade, the measure of damages is the loss sustained. ^ 

On the same principle where the agents, who were authoriz-* 
©d to buy a certain quantity of cotton purchased a much larger 
quantity contrary to express instructions, and so mixed up the 
cotton with other's cotton as to deprive the principal of all 
remedy on the contract, the principal was held entitled to 
back the sum he had pai(] to the agent on account of the pur¬ 
chase money> Also where the principals have issued instruct¬ 
ions to a Bank, their agents to meet cheques counter-signed by 
their managing agents, but the Bank, contrary to the express 
instructions, issued a large number of blank cheques, the 
measure of the liability ot tha Bank is the value of the amounts 
improperly paid by them. ^ 

’Where an agent who was instructed to warehouse goods 
at a particular place, warehoused a portion at another place and 
tha goods were destroyed by fire without negligence, the 
measure of damages is the value of the goods lo^t.** Where an 
agent instructed to insure certain goods fails to do so, the 
principal is entitled to recover their value in the event of their 
loss.'^ Where an agent, in disobedience of instructions aqcepted 
a cheque instead of cash at the close of the transaction, and 
the cheque was dishonoured, he was held liable for the value of 
the cheque.® Where one of the instructions to an agent employ¬ 
ed for the sale of cylinders of gas used for aeraled waters, was 
that ho should return the empty cylinders to his principal, and 
the cylinders were allowed to remain with the sub-agents, 
the agent or his representatives must pay the principal the 
value of the empty cylinders ® 


The actual loss sustained by the principal includes also 
the amount of oompenaation paid by to him to third parties 
owing to the breach committed by the agent. Where a person 

1. Ch^lapaihi v Suratf^a, 12 Mad. L. J. 375. Compare, 77/r Fabriche Unite Biaeh 
E C^khri V. Ja^mnhan Dane, 1 Bom L. K. 718, where the measore was held to 
be the diilerettee between the pnoe actaaJly realized and the price which woald 
have been realbsed had the a^^ent used reasonable dilif^cnee and skill. 

2. Bieafine 0 Qn. , v. Heiniamaun^ (1864) l7 C B (N 8.) 56. 

3. v. Barleer, (18«2) 2 F. A F 926. 

4. Jj^eidA r. (1805) 3 H. A C. 700. Bot see, Panna Lai, y. Daulat Bam, 

1928 I^h. 091, where this ease was distini^i^hed and not applied owing to the 
e^iisteeee etf a meroantUe aeage which permitted the agent to mix op the goods 
ef the piiiieipal with those of other people. 

AtiHraUaH Bank of Cmnmeree Ltd. , V. PeraX, (1926) A. C. 787, 95 h. J. P. 0. 186. 

5. AdfAep e. J>a^May, (iBBl) 7 Q B. D. 510. 

T. 8mBh t. LopMoe, (1788) 2 T a 187. 

8- Pnjpe % Waotaeott, (1894) 1 Q. B. 272. 

** Skagmeii iShnXki V. Karn PcM, 00 L 0. 440. 
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Aiioft;bef to pmikmb to4»amK) 0f d and 

that other emplcri^adi a aabHafant to tmrohato tho aime^ hut the 
sab*ag 0 kit $uppU64 tobaooo jan iptoJity which the 

oneinal principal retosed to accept and reoatei^d damagea 
against the subagent* the measure oldamages racoirerable aginst 
the sub-agent is the amount of dams^ and costs which the 
agent has been obliged to pay to his principal.^ 

A broker who was engaged to effect insurances failed to 
disclose a material letter, and the assured, in consequence,was unable 
to recover anything from some of the underwriters upon the 
policies issued by them. He had also to make restitution to 
others who had paid their share oftheloss without action, upon the 
refusal of the broker to defend their proposed actions. It was 
held that the broker was liable for the actual loss sustained by 
the principal which included the amounts of the losses which 
he had repaid and those which he had failed to recover.^ The 
principal is, however, not entitled to recover against his agent 
the costs of the unsuccessful action which he had brought upon 
the policy, because if the policy was valid there was no necessity 
to bring the action to entitle the principal to recover, and since 
it is invalid it is really futile to bring one. The result might, 
perhaps, be otherwise if tlie action had been brought at the 
desire or with the concurrence of the agent.3 

Though the agent, who makes a mistake in carrying out 
his prinoipars instructions, must pay the penalty for it, yet he 
is entitled to rectify the mistake as soon as he dnoovers it; in 
fact it appears to be a reasonable and proper course for him to 
adopt, if it Will have the effect of putting the principal in 
exactly the same position the principal would have been in 
before the mistake was committed But, if in doing so, any loss 
arises, he would have to bear it himself^ 

Under section 212 of the Indian Contract Act, an agent is 
bound to conduct the business of the agency with as much skill 
as 18 generally possessed by persons engaged in similar business, 
unless the principal has notice of his want of skill. Again, the 
agent is always bound to act with reasonable diligence, and to 
such skill as he possesses; and to make compensation to his 
principal in respect of the direct consequences of his own 
neglect, want of skill or mis-conduct, but pot in respect of loss 
or damage which are indirectly or remotely caused by such 
neglect, want of skill or mis-conduct. It is, however, to be 
observed that an agent^s responsibility is not an absolute one 
He does not Undertake to make complete indemnity against 
losses however occasioned. He is entitled to show that, though 
he has been negligent, and though the interests of the principal 
have suffered, the loss sustained by the principal was not the 
result of his negligence, but has been immediately occasioned 

1. Mainwttming v. Srantfon (1B18) 2 Xoore, 1S5. 

8. V. Forrstiff^ (1814) S Tsaut, 61ft. 

8. StiU*r V. Work, JC«r»A Ineee, , 243, 4tli Bdo. 

4. MUthoM Bmlf Lid. , v, Bakth Singh, A, in, 1828 psdk 198. 
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^ ior nvthioh hd was luit im^ 

msasure of damages is tlie 
Vm Thm, where g fim instructed ^eir com* 

uiiaMoa agents to buy end send oertein goods by raUway» bat 
tbe agent nsni^lgkitly sent them in an open truck at the owner^s 
1 ^ and the i^oods were damaged during transit, the measure of 
dathages was h^id to be the difference between the price of the 
goods in their undamaged condition and their market value at 
the tiWe when they reached their destination.^ Similarly, 
where a Tehsildar appointed by a landlord, whether or not he 
has power to institute suits for arrears of rent, does not inform 
the landlord that unless suits are brought in respect of certain 
arrears of rent they would become barred, failure on his part to 
do so would constitute negligence and the measure of damages 
is the value of the arrears lost.3 Again, where an agent was 
directed to take out an insurance on certain buildings and 
maGhinery, for a particular sum, but the agent negligently 
effected the insurance for the particular amouut named, over 
the buildings and machinery and also over certain quantities 
contained in the building, of wheat and wheat products belonging 
to third person, and the whole of the mills including the wheat 
and its products were destroyed by fire and the principal was 
able to realise only an amount proportionate to the value of the 
buildings and machinery, the agent was held liable for the 
difference in the amount of insurance which the principal 
had lost owing to the agent’s instructions. Had the principal’s 
instructions been followed the insurance company would have 
paid the entire amount to him, and therefore the loss was 
directly due to the negligence of the agent.^ 

A stock-broker, employed to sell certain shares, failed in 
effecting a valid contract of sale owing to his omission to 
comply with the requirements of a particular statute. The 
custom set up by the broker, of disregarding the statute, having 
been found unreasonable and illegal, it was held that the princi¬ 
pal was entitled to recover the amount he would have obtain¬ 
ed fur the share if they had been validly sold.^ 

The agent is also responsible for every act of his, wUoh Meuiira o 
is in the nature of fraud against the interests of the principal, d^magei te 
and if any loss arises to the principal as a result of the fraudu- 
lent aobi he must make it good. Thus, where an agent falsely 
represents that he has concluded a contract for his principal, the 
measure of damages is the loss sustained by the misrepresenta¬ 
tion, and not also the profits which the principal would have 
made had the representation been true.* Where agents were employ¬ 
ed to find a purchaser for properly, and. during the continuance 
of their agency, they receive informaiion which tends to show 
that the value of the property had been greater than hod been 
1., Sea Onnnigham A Bhephu'd*8 Indian Contract Act, Inbrodnotion, P. LXXiL 
9. Surajmal Chandan Mpd v, Fateh Chand Jamiat Bai, A. t B. 1980 Lab. 980. 

8, Mameah Chandra AeHarJee v. Efuin Sarhar^ 52 1. 0. 71. Bet see, per Wallie 
0. J. in V$nka$a$n>afni v. Bamchendra Boo, 18 I. C. 520 at p. 891. 

C PmJiA KaBonai Sank v. Deufan Chand, ALE. 1981 Lab, 809. 

A EHlaon r, Jamee, (1982) 9 Q. B. D. 546. 

6 Charh$ Sal^aaan i Cc. ,v. Uedtri Aktiehalagat, (1905) A. 0, 808, 
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<eru9po0so» or is otherwiso of » nwtaro to 
the jud^rment of the principal ia firoing oa with theeoatraot, 
they are bound to oommunioate that iaformatiop to the princi¬ 
pal and if they do not do so they are gi^ty of fraud and 
breach of duty and consequently liable for damages. The meas¬ 
ure of damages is the dlfierenoe between the amount which the 
vendee gave and the amount which the person mahing the subs¬ 
equent offer would have given if the agent had dona his duty.i 
So also, where an agent acting in collusion with a third party 
does an act without the consent of the principal, and the act is 
detrimental to the interests of the principal, the principal is not 
bound by such act and is entitled to recover the loss.^ 

Where an agent converts the goods of his principal, it has 
been held that, being a wrongful act, there is no fixed rule for 
determining the measure of damages, but must depend upon 
the circumstances of each case, In the case of conversion of 
goods of ordinary merohandise by the agent, the highest market 
value of the goods on any day between the date of conversion 
and the date of verdict is not always the proper measure. Where 
the plaintiff can re-purchase the goods after getting information 
of the wrongful sale, the market value of the goods on some 
subsequent day, should be the measure of damages, reasonable 
time being allowed to him for making the re-purchase ^ Where 
the goods are being conveyed from one place to another and 
there is a wrongful conversion by the agent, the market-value 
of the goods, at the place to which they were being conveyed at 
the time of conversion is the measure of damages, after deducting 
the cost of carriage from the place where the goods were conver¬ 
ted to the place of destination ^ 

As has been stated above,^ an agent is not liable for any 
remote consequences resulting from his negligence or wrongful 
act, but is only liable for the natural and immediate conseque¬ 
nces. Illustration (a) to section 212,6 Indian Contract Act, allows 
only the direct loss which resulted from the agent’s withhol¬ 
ding of the money due to the principal, and expressly stated 
that the agent was nob liable for any further consequences 
such as the loss resulting from the principal becoming an 
insolvent.'^ So the agent is not liable for the loss of credit which 
the principal had suflFered, or for any other loss resulting fiom 
the suspension of the business of the principal as a consequence 
of the agent’s wrongful withholding of the money belonging to 
the principal.® 

1. Keppsl V. WhBwUr^ (1B27) 1 K. B, 677 (0. A.). Be« Ahdul Rahimon V. Eangtnh 

&ounc{^r, 22 1. C. 697, as to the duty of an agent in the converse oase, where 
he was engaged for the sole purpose of proonnng a sale of property for the 
principal. 

2. Rum Eaur t. R^tphubir Sinffh, 66 L 0. 631. 

B. Todi SarrBddi ▼. CMamehsrhi B7‘ahmiah, A. I. R. 1928 Mad. 1162. 

4. Bwnhay Burmah Trading CorporaUon v. Mirsa Mohammad^ 1. L. R. 4 Cal. 
at p. 120. 

6. Bee notes on p. 846. 

6 Cited at p. 886 

7. For comments upon this lilnstrailon, see 0, K. Bed's ^The Law of Damages 4 
OompenBEtion,' F. 807. 

8. Story on Agenoy, Arts. 230 and i21. 
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ji#> ^ iouae went for tiiiicli he was not iw** 

fbi Stfl; oases )also the measure of damages is the 

^tuid Idas sMtamed. Thus, wl^ere a firm instructed their com- 
missfi^n ajarentsbuy and send certain goods by railway, but 
the ageftt uegli^Utly seht them in an open truck at the owner^s 
rish aud the goods ■were damaged daring transit, the measure of 
damages was hdld to be the difference between the price of the 
goods in thei^ undamaged condition ahd their market value at 
the time when thej^ reached their destination.^ Similarly, 
where a Tehsildar appointed by a landlord, whether or not he 
has power to institute suits for arrears of rent, does not inform 
the landlord that unless suits are brought in respect of certain 
arrears of rent they would become barred, failure on his part to 
do so would constitute negligence and the measure of damages 
is the value of the arrears lost.3 Again, where an agent was 
directed to take out an insurance on certain buildings and 
machinery, for a particular sum, bub the agent negligently 
eifected the insurance for the particular amount named, over 
the buildings and machinery and also over certain quantities 
contained in the building, of wheat and wheat products belonging 
to third person, and the whole of the mills including the wheat 
and its products were destroyed by fire and the principal was 
able to realize only an amount proportionate to the value •of the 
buildings and machinery, the agent was held liable for the 
difference in the amount of insurance which the principal 
had lost owing to the agent's instructions, Had the principal's 
instructions been followed the insurance company would have 
paid the entire amount bo him, and therefore the loss was 
directly due to the negligence of the agents 

A stock-broker, employed to sell certain shares, failed in 
effecting a valid contract of sale owing to his omission to 
comply with the requirements of a particular statute. The 
custom set up by the broker, of disregarding the statute, having 
been found unreasonable and illegal, it was held that the princi¬ 
pal was entitled to recover the amount he would have obtain¬ 
ed fur the share if they had been validly sold.® 

The agent is also responsible for every act of his, which 
is in the nature of fraud against the interests of the principal, 
and if any loss arises to the principal as a result of the fraudu¬ 
lent act, he must make it good. Thus, where an agent falsely 
represents that he has concluded a contract for his principal, the 
measure of damages is the loss sustained by the misrepresenta¬ 
tion, and not also the profits which the principal would have 
made had the representation been true.** Where agents were employ¬ 
ed to find a purchaser for property, and. during the continuance 
of their agency, they receive information which tends to show 
that the value of the property had been greater than had been 

1. See OQnaifhaQi A ShephArd’a Indian Contract Act, Introdnction, V. LXXii, 

9. SuraJnMt Chandan Mai v. Faith Chand Jaitiiat Kai, A. L B. 1930 Lah. $80. 

0. Mamoih Chandta AcharJeB v. Fnsin Sarkar, 32 1. C, 71. Bot sec, pflt Wallis 

Or J. Jin VaHkatawami v. Bamehendra Btfp, 18 I. C. 520 at p, 031. 

A. Pm/^Jab BtdHanal Bank v. DetMn Chand, ALB- 1931 Ttth, 802. 

WWZicn V. Jamaa, (1882) 9 Q. B D. 540. 

8 Charia9 StUvuan Co., v. Sedeti AktUbolagat, (1909) A. C. 805. 
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Mpiposed, 4>r ia otberwiae of a nibttm to matorially iaIbMoe 
the judgment of the principal in agoing on with the oontn^oti 
they are bound to oommumoate that information to the princi¬ 
pal and if they do not do so they are guilty of fraud and 
breach of duty and consequently liable for damages, The meas¬ 
ure of damages is the difference between the amount which the 
vendee gave and the amount wMch the person making the subs^ 
equent offer would heve given if the agent h^ done his duty.^ 
So also, where an agent acting in collusion with a third party 
does an act without the consent of the principal, and the act is 
detrimental to the interests of the principal, the principal is not 
bound by such act and is entitled to recover the loss.^ 

Oonvenioo Where an agent converts the goods of his principal, it has 

by agent been held that, being a wrongful act, there is no fixed rule for 
determining the measure of damages, but must depend upon 
the circumstances of each case. In the case of conversion of 
goods of ordinary merchandise by the agent, the highest market 
value of the goods on any day between the date of conversion 
and the date of verdict is not always the proper measure. Where 
the plaintiff can re-purchase the goods after getting information 
of the wrongful sale, the market value of the goods on some 
subsequent day, should be the measure of damages, reasonable 
time being allowed to him for making the re-purchase 3 Where 
the gjbods are being conveyed from one place to another and 
there is a wrongful conversion by the agent, the market-value 
of the goods, at the place to which they were being conveyed at 
the time of conversion is the measure of damages, after deducting 
the cost of carriage from the place where the goods were conver¬ 
ted to the place of destination ^ 

Agent not As has been stated above,& an agent id not liable for any 

U&ble for j-emote consequences resulting from his negligence or Wrongful 
remote lose. -g Q^jy liable for the natural and immediate conseque¬ 

nces. Illustration (a) to section 212,6 Indian Contract Act, allows 
only the direct loss which resulted from the agent^s withhol¬ 
ding of the money due to the principal, and expressly stated 
that the agent was not liable for any further consequences 
such as the loss resulting from the principal becoming an 
insolvent.7 So the agent is not liable for the loss of credit which 
the principal had suffered, or for any other loss resulting from 
the suspension of the business of the principal as a consequence 
of the agent’s wrongful withholding of the money belonging to 
the principal.® 

1 Kepp^l V. Whe€l€r, (1937) 1 K. B. 677 (O. A.), fieo Abdul Bahiman v Bemgiah 
Ooundtir, 22 1, O. 597, as to the duty of an agent in the eonveree case, where 
he was engaiced for the sole purpose of procQnng a sale of property for the 
principal 

2. Rum Kuur ▼. Rnghuhir Sittffh, 66 L 0. 631, 

3. Tadi Sart*$ddi t, Chtdumehnrla Brahmitdi, A. 1 B. 1026 Mad. 1159. 

4. Bombay BuifUtth Trading Corporation v Mirza Mohammad, I. L. B. 4 Oal. 116 
at p. 190. 

5. ' 866 notea on p. 946. 

6 Cited at p, 386 

7. For comments upon this Ulostration, see 0. E. Bao's The Law of Uamagea A 
Oompenaation,' P. 607. 

8. Btoiy on Agency, Arts. 990 and i21. 
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tmfM dMiAgoo were not allowed. The priumpia inM held 
4ieeiititled to reoover anything by way of loas of profit# which 
be might haye made by any snbaequent rise in the priee of 
ootton, aa being merely a. remote and speoulative lose* In 
J 0 imiion V. Bfdham and OampdP which waa an action by a 
principal againet his agent for recoveiy of damages for the 
agent^s misleading the principal into an improfitable adventure 
which ended in loss, the Court disallowed those speetilative 
profits which the principal might have made if he had his time 
or money at his disposal.^ 

In Cossaboghu v. Gibh^ a commission agent in Hong 
Kong was instructed to purchase opium of a certain quality, but 
opium af an inferior quality was purchased and shipped. Owing 
to the inferiority in quality the principal had to pay damages 
to a purchaser to whom he had sold it. Having sold away the 
opium for whatever it was worth, the principal filed a suit 
against the agent for recovery of damages calculated at the 
difference between the price for the inferior opium and the 
market value of the superior quality of opium. This would, of 
course, include the loss of profits sustainerl through a rise in the 
market price of the superior quality ordered. But the Court 
held that such damages are loo remote and that the plaintiff 
could only recover the amount of damages which he had to pay 
to his purchaser, the expenses which he had incurred in the 
transaction and the money expended on his account in the 
purchase ot tlie inferior opium. ^ Bub in a case where the agent 
had, contrary to his principal’s instructions, sold the stock on a 
day prior to the date fixed by the principal and the value of 
the stock had risen on the latter date, the measure of damages 
was held to be the difference in the value of the stock on the 
two dates.® It will be observed that in all these cases the 
principle adhered to is that it is only the actual loss naturally 
and immediately resulting from the agent’s negligence or breach 
of duty that is recoverable. 

The measure of damages may, sometimes, vary according 
to the time at winch the action is brought, and may also depend 
upon the facts aud ciroumstanoes which have occurred subsequ¬ 
ent to the arising of the cause of action, and the actual data 
placed before the Court at the time the action was brought. 
This principle was discussed in Charles v, Certain char¬ 

terers had agreed to pay to the ship-owners one-third of the 
freight in advance on condition of its being returned, if the ship 
did nob reach the port of destination, and also agreed to insure 
the amount of advance freight, at the owner’s expense. The 
charterers effected the insurance, but, as it was proved, ineffec¬ 
tually and worthlessly, and after deducting the amount paid as 

1. Cited at p. 336. 

а. (1916) a K. B. K39. 

9. Bee alao Chartu Salpntn A Co., v. Redgri AhtUbPlajftU (1905) A. O. 302. 

4. (1SS2) 11 Q. a n. 797;==62 L. J. Q. B 538. 

3. See aleo, Maimpaminf v. Brandon, (ISlB) 9 Moore. 195. 

б. Michael y. Hart # ^1902) 1 K.B. 482. 

7. (1854) 15 O.B.46; 23 L1 C. p.l97. 
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pmmum, pmi tha ' ikk aM^hiird ^i|^t to ite ship¬ 

owner* The failed in heit voyefe aad tfie oliartorere inra 
for rettim of the advanoe freieht. The eMp-nmners pleaded that 
tdnoe the dharterero had been fftrilty of nearl^hce in net prope¬ 
rly effcM^tinf the insaranoOi they were entitled to a set-off for 
the amount of damages which they would be entitled to reoorrer 
from the charterers, Inoidentlly, therefore, the question came to 
be oonsidered as to what would represent the actual loss which 
the ship-owners were entitled to recover from the charterers for 
their negligence. The cause of action against the charterers in 
this case arose on the date on which they were guilty of neglig¬ 
ence. Maule, Jm said : *'That which is complained of in the plea 
would give the defendants a right of action against the plaintiffs 
as soon as they were guilty of the negligence charged, and 
the defendant was thereby damnified. That which happened 
subsequently does not necessarily determine the amount of 
damages the defendant would be entitled to. A jury might 
have given exactly the same amount of damages before as after 
the loss. The question is, what damages has the party sustained 
at the time the cause of action vested in him ? If nothing had 
happened and a policy might have been effected, the jury 
would consider what was possible; if the loss had then happened 
they perhaps might have given the full amount; but they were 
not bound to do so. There were a variety of circumstances 
which they might properly "take into their consideration. As 
for ipstappe, how far the duty to mitigate the damage has been 
fuelled. “Therefore it is not a necessary and conclusive thing 
that the sum to be insured by the policy, neither more nor less, 
is the sum which the plaintiff would have to pay, but a compen¬ 
sation for the injury resulting from their negligence.Perhaps 

after the loss, they would be bound not to give more than the 
amount of the actual loss, when no greater loss could happen.’^ 
Therefore, according lo the learned judge, since the action may 
be brought at any moment after the negligence was made, the 
measure of damages might be a continually varying amount 
depending upon the facts which have occurred up to the time 
action was brought. 

57. Duty of the agent to communicate with the principal. 

It is the duty of an agent, in cases of difficulty, to use all 
reasonable diligence in communicating with his principal, and in 
seeking to obtain his instruction. 

(S. 214y Indian Contract Acf, 18T2). 

It is the duty of agents to keep their principals informed 
of their doings, and to give them notice, within a reasonable 
time, of all such facts and circumstances as may be important 
to their interest, and if by neglect of the agent the principal 
suffers the loss, he is entitled to be indemnified by the agent.i 
In cases of extraordinary and difficult situations which some¬ 
times arise in every bu^ness without any fault or neglect of 
the agent and which paanot be properly dealt with in the 

l. Sgg Katiu, p. 5S8, mnd the aathonties cited thmio. 
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* (4) to 21%^ presents Mother oase where 

iMtote deupngee were not allowed. The prmoipel waa held 
disentitled to iwtover anything by way of loss of profits which 
h# might have^ made by any eubeeqiaent rise in the price of 
oottont as being merely a remote and epeoulative loss. In 
V/ Braham and CampelP which was an action by a 
principal against his agent for reoovejy of damages for the 
agent's misleading the principal into an improfitable adventure 
which ended in Jo$a^ the Court disallowed those speculative 
profits whioh the principal might have made if he had his time 
or money at his disposal.^ 

In Cossabaglou v. Oibh^ a commission agent in Hong 
Kong was instructed to purchase opium of a certain quality, but 
opium af an inferior quality was purchased and shipped. Owing 
to the inferiority in quality the principal had to pay damages 
to a purchaser to whom he had sold it. Having sold away the 
opium for whatever it was worth, the principal filed a suit 
against the agent for recovery of damages calculated at the 
difFerence between the price for the inferior opium and the 
market value of the superior quality of opium. This would, of 
course, include the loss of profits sustained through a rise in the 
market price of the superior quality ordered. But the Court 
held that such damages are too remote and that the plaintiiF 
could only recover the amount of damages which he had to pay 
to his purchaser, the expenses which he had incurred in the 
transaction and the money expended on his account in the 
purchase of the inferior opium. ® But m a case where the agent 
had, contrary to his priiicipars instructions, sold the stock on a 
day prior to the date fixed by the principal and the Value of 
the stock had risen on the latter date, the measure of damages 
was held to be the difFerence in the value of the stock on the 
two dates.® It w>i]l be observed that in all these cases the 
principle adhered to is that it is only the actual loss naturally 
and immediately resulting from the agent’s negligence or breach 
of duty that is recoverable. 

The measure of damages may, sometimes, vary according 
to the time at which the action is brought, and may also depend 
upon the facts and circumstances which have occurred subsequ¬ 
ent to the arising ot the cause of action, and the actual data 
placed before the Court at the time the action was brought. 
This principle was discussed in Charles v. AltinJ Certain char¬ 
terers had agreed to pay to the ship-owners one-third of the 
freight in advance on condition of its being returned, if the ship 
did not reach the port of destination, and also agreed to insure 
the amount of advance freight at the owner’s expense. The 
charterers effected the insurance, but, as it was proved, ineffec¬ 
tually and worthlessly, and after deducting the amount paid as 

1 . Cited At p. Saa. 

2. (iBie) 2 K. B. 530. 

3. Bee Also Charlu k Co., Rederi AktUholagat^ {1905) iu 0. 303. 

4. (1302) 11 Q. a D. 7B7=£52 L. J. Q. B 53S. 

6. Bee Also, v. Brandon, (I8l3) 3 Moore. 135. 

6. Miehoal V. HaH Co., ^1902) 1 K.B. 432. 

7. (1854) 15 aB.46; 23 LJ.O. p.l97. 
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fiiinoe ike okeiterens md hew. gtiiliy of MglsflfMee in noi pMtie- 
riy effeotiBtf tike kuiurance^ they were enticed to a eet-off for 
the amount of damages which tMr Would be entitled to reoover 
from the oharteiferB, Inoidentlly, th^fore^ the question came to 
be oonsidered as to what would represent the actual loss whu^ 
the 8hip«*ownerB were entitled to recover from the charterers for 
their negligence. The oause of action against the charterers in 
this case arose on the date on which they were guilty of neglig¬ 
ence. Maule, J., said : *'That which is complained of in the plea 
would give the defendants a right of action against the plaintiffs 
as soon as they were guilty of the negligence charged, and 
the defendant was thereby damnified. That which happened 
subsequently does not necessarily determine the amount of 
damages the defendant would be entitled to. A jury might 
have given exactly the same amount of damages before as after 
the loss. The question is, what damages has the party sustained 
at the tune the cause of action vested in him ? If nothing had 
happened and a policy miglit have been effected, the jury 
would opnsider what was possible, if the loss had then happened 
they perhaps might have given the full amount; but they were 
not bound to do so. There were a variety of oiroumstances 
which they might properly take into their consideration. As 
for ipstaqce, huw far the duty to mitigate the damage has been 
fulfflled* ''Therefore it is nut a necessary and conclusive thing 
that the sum to be insured by the policy, neither more nor less, 
\s fhe 8um which the plaintiff would have to pay, but a compen¬ 
sation for the injury resulting from their negligence ...Perhaps 
after the loss, they would be bound not to gne more than the 
amount of the actual loss, when no greater loss could happen ” 
Therefore, according lo the learned judge, since the action may 
be brought at any moment after the negligence was made, the 
measure of damages might be a continually varying amount 
depending upon the facts which have occurred up to the time 
action was brought. 
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57. Duty of the agent to commumcate with the principal. 

It is the duty of an agent, in cases of difficulty, to use all 
reasonable diligence in communicating with his principal and in 
seeking to obtain his instruction. 

(S. 214, Indian Contract Act, 187%. 

It IS the duty of agents to keep their pnncipals informed 
of their doings, and to give them notice, within a reasonable 
time, of all such facts and circumstances as may be important 
to their interest, and if by neglect of the agent the principal 
suffers the loss, he is entitled to be indemnified by the agent.^ 
In cases of extraordinary and difiSoult situations which some* 
times arise in every business without any fault or nejglect of 
the agent and which cannot be properly dealt wit^ in the 

1 See Xetier, p. 533, end the anthontiee cited therein. 
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i^imaif wd where there is still ample time to tmk md 
cihtoiii ih$e sdsioe ef the ptihoipal without stthsto&tial lets to 
ifdbe hasiaeae, it la the^ptime duty of a faithful agrent to oommmii- 
eato with hit priaoipal aad to obtain his instruotiotis on tuoh 
situations* But there may arise situations where it may be 
impostihle to eommunieate with the principal to seek his 
struotions in time without loss to the principal or where such 
'course would defeat the very object sousht to be attained, the 
agreat can, in the interests of the principal, dispense with the 
observation of this rule and can act on his own initia¬ 
tive. * In such a case if the agrent, exercising reasonable pru¬ 
dence and sound discretion, in goo4i faith, adopts a certain course 
which appears best to him under the circumstances then exist¬ 
ing to safeguard the interests of the principal, he will be justified 
although subsequent events may demonstrate that some other 
course would have been better.^ But where such extraordinary 
situation was brought about by the agent’s own negligence or 
mtsc onduct, he cannot escape liability to the principal for the 
loss resulting to him therefrom by adopting either course stated 
above even though that course was the only suitable course 
under the circumstances and may even be charged with further 
misconduct, if he fails to seek the instructions of the principal 
where it is possible to do so. An agent has, of course, authority, 
in an emergency, to do all such acts for the purpose of protect¬ 
ing his principal from loss as would be done by a person of 
ordinary prudence, in his own case, undersimilarcirciimstanoes, * 
But while extraordinary oircumstaoces may justify extraordi¬ 
nary powers it does not necessarily follow that the agent may 
assume any or all extraordinary powers, but the powers assum¬ 
ed should not exceed the exigencies of the occa^ion, They must 
be limited both in nature and extent by the necessities of the 
case and must bear as close a relationship to the authority al¬ 
ready conferred as possible.^ This subject has already been 
dealt with in detail and may be referred to.® 

If the agent disobeys the instructions obtained in time to 
meet such situation and acts on his own initiative, he is liable 
to the principal for any loss which may result to him therefrom^ 
in the same way and to the same extent as he would have been 
if these instructions had constituted part of his authority as 
original directions, and neglect of such instructions is a clear 
neglect of duty and the same rules govern the cases arising 
under this rule for the assessment of damages as have alre^y 
been referred to above. If the instructions involve the doing 
of an illegal or immoral act,® or a personal injury to th^ 
agent.*^ ha is, of course, net bound to obey them and no liability 

1, All Agetit aottkormd tc^ bay And eell At the best lAtes eannot defar oArrylns out 
the order till be cpn eommouioAte the late to the punoipAl and obt^a hie 
Instraotiona The arm Ooverdhundas Co,, v. The f^rm of Joerml 

QirahaH Lai, &0 1. p. H6 (e). 

5. Ibid; Bee al*o Xatiar, p, SSS snd the Amerlean anthoutiee bited tbereilL 

8. B. 190, Indian Contfaet Aet 1673. 

4. Bee Fheter v. Sjmlth, 86 Am Deo. 604 ^ 

A Bee note* on pagfee 07 to tOl, and 162 to l66. ^ 

6. grearrt y. ffaward, 14 Xohne (K. Y). Il0{ Mmvro v. BreeBe, 9 Heieb. (Tenn.) 45. 

9 aua A leei 





Bight of 
pnnoipal 
when ftgent 
de&lB o» hiB 
own Boonnt 
in htiBinofiB 
of agency 
Without 
pnncipars 
UQUient 


mekm from fmk Wjbcm tho ^ hmn 

iubAtaiitiitUy I/ha Jt«^ Jiahie for mmatmaJ 

dapartore^ ^ a)ao irhera the matraoticma Are amfaiftuotis aod 
the a^ent aote in good faith in immoanoe of euoh oonetruotion 
of them ae appeaxe to him reasonable and imper under the 
ciroumstaacesi he is not liable for lose which migrht result 
to the principal by such ooustructioii.9 But because the in- 
sUuctiepS of an a^nt admit of different interpretation, he 
is not justified in disregrardingf them altogether and acting on 
his own initiative. If he acts at all in such a case he must 
follow one of the interpretations reasonably desirable from the 
uncertain terms of the instructions.^ The agent’s liability to 
the principal for breach of his duty is not affected by the good 
faith of the agent and where a clear case of disobedienoe is 
made out against him he is liable even though He might have 
acted in good faith for the protection of the principal’s in¬ 
terest.^ Even a volunteer acting gratuitonsly cannot escape 
liability for the breach of his duty, for, having entered upon 
the performance of the service, he must conform to the instruc¬ 
tions of his master.5 

58* Agent's duty to perforin his undertaking. 

Every agent who enters into an undertaking for valuable 
consideration us bound to perform the undertaking; but no 
agent is liable for the mere non-performance of that which he 
has undertaken to do gratuitously. Every agent must act in 
person, unless he is expressly or impliedly authorized by the 
principal to delegate his duties As to when an agent can dele¬ 
gate hiH duties to others, refeience may be made to notes on 
pages 292 to 303 In these case's aKo the measure of damages to 
which the principal entitled us the actual loss sustained by the 
principal as a direct and immediate consequence of the breach 
of his duty. 

FID UCIARY D UTIES. 

59, Agent's duty not to deal in thfe business of the agency on 
his own account. 

If an agent deals on his own account in the business of the 
agency, without first obtaining the consent of his principal and 
acquainting him with all material circumstances which have come 
to nis own Knowledge on the subject, the principal may repudiate 
the transaction^ if the case shows either that any material fact 
has l^en dishonestly concealed from him by the agent, or that 
the dealings of the a^nt have been disadvantageous to him. 

1. Buniley v 90 N 0. lOl; Parker v Kftt, 1 Balk, 95. Where it ia shown 

that the instiaotiona have not been followed and that a loss baa eoaoed the 
burden of proof that the departure was immatenal lies on the agent. WUeon v. 
fPil»on 26 Pa. 393-, Watk^f v. Worker, 6 Beiak ^renn) 425. 

2. Bee Ketisr, p 585 and the American knthoiittea cited therein. 

' S, Oxford take Line Co. v Firtt Banky 42 FI A 342| Maohem, 8. 1267, 

4 ! Laverty v, Snethefty 23 Am Rep. 184; Srott v. Royttre, 31 N, Y 676 
5, Xatiar, p. 635 and the authorities cited therein. 

n_ Am. aa «\ on Btiil IKa AtilbAnfieii nited ttiArein 
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lUiCOTItATIONS. 

(*) A Airaota B to ««U A’a Mtoto. B bays the eitato for hunsalf in tha nama af 0 - 
A, di«ooveiing th«t B faM bOQf^ht ihe eaUU fo>r himiielf, may rdjpadiate tli« 
aal«« if h« ean ahow that B baa diahoneatly concealed any material faot» or that 
tbe aale haa been diaadvantageona to him. 

(b) A direeta B to cell A'a eatate. B on looking over the eatate before selling tt, 
Bnda a mine m the estate which ta nnkiiown to A. B iniorma A that be wiahea 
to boy tbe estate for himself, bQt coneealea the discovery of the mine. A allows 
B to bnyt m ignorance of the existence of the mine. A on diaoovenng that B 
knew of the mine at the time he bought the estate, may either Fepiidiato or 
adopt the aale at his option. 

(S. 2/5, Indian Contract Act^ 1872). 

An agrent stands in a fiduciary relation towards his prin¬ 
cipal. He will not be permitted to enter into any transaction 
ill which his personal interest conflicts with his duty to the 
principal, except with the consent of the latter given after 
all the material circumstances and the exact nature and extent 
of the interest of the agent have been fully disclosed to him.i 
A principal who entrusts his business to an agent and confides 
to him all'his trade secrets, naturally expects that the agent 
will be loyal to him and to the business entrusted to him. The 
position of trutit which is thus given to the agent gives him 
ample opportunity to profit by the taking of the undue advan¬ 
tage of it. In the business there are chances of gain a4S well as 
loss and the agent if he is allowed to act in breach of the confi¬ 
dence reposed in him, that he will utilize all the opportunities 
which offer themselves to him to the benefit of the principal, 
he can appropriate the chances of gain to himself and those of 
the loss to his principal. He can set up his own business in 
competition with that of the principal or when appointed to 
buy or sell, he can buy from or sell to the principal his own 
things representing them as belonging to third persona and 
make undue profit by his position uf confidence by a fraudulent 
representation of greater or loss price as suits his purpos®i or he 
can buy or sell things to himself and make similar profits by his 
fraud. Hence the rule laid down in section 215 ot the Indian 
Contract Act, in order to guarantee the loyalty ot the agent 
and to protect the prineipal from loss by a frauiluleiit bieaeh of 
confidence which the principal has reposed in the agent. Even 
the mere possitiility of the agent’s duty to the principal and his 
interest being in conflict is itself a disadvantage to the principal 
and in matters touching the agency, an agent must never place 
himself in a position where it would be possible that his own 
interest might stand in opposition to his duty towards the prin¬ 
cipal.2 A transaction which necessarily puts the agent’s duty 
in conflict with the interest of his principal must be pres* 
nmed bo be disadvantageous to a principal who is not informed 
of the fao,t.® 

Where there is a conflict between duty and interest, the 
servant or agent must disclose any understanding likely bo 

1 . HeOhru v. 1920 Lfth.l 96 =n 2 I C. 29=9 Lah 7 . 14,15 

2 . v. Ifhunianmaf, 87 1 .G 241 . Bnt Bee liame0har<ifiB v. TanBoohht’tti, 1926 
Sind 195, the aeotion eon templates disad vantages m fact but not a mere possb 
bility jf being so. 

5. Rujfhnuth v. Bampartapf 1935 Bind 38, 
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This section, authorising the principal to clain^ the benefit 
of his transaction, if the agent deals on his own account, is 
merely enabling and confers upon the principal the right to 
claim from his agent the benefit of his transaction to which 
the agency business related, where the agent, without the 
knowledge of the principal, had deals with the business on his 
own account, instead of on account of the principal. The principal 
is free to secure that right or not.2 

The English law on the subject is thus stated by Bow- 
stead'3 “No agent isS permitted to enter, as such, into any transac¬ 
tion in which he has a personal interest in conflict with his duty 
to his principal, unless the principal, with a full knowledge of 
all the material ciruumslances, and of the exact nature and 
extent of the agent’s interest, consents. Where any transac¬ 
tion is entered into in violation of this rale, the principal, 
when the circumstances come to his knowledge, may repudiate 
the transaction, or may affirm it and recover from the agent 
any profit made by him in re.spect thereof.” 

Thus the English law does not recognise the qualifications 
added at the end of section 215 of the Indian Contract Act. ^ 
and it does not appear why it was thought necessary to add 
them. The English doctrine may be thought to have been 
affected by the well-known severity of Courts of Equity towards 
triivStees, and to be in excess of a reasonable standard of ordi¬ 
nary commercial justice. In fact, the special provisions of the 
Trusts Act, Ss. 51-54, are more stringent, However in Achutha 
Naidu V. OaHefj^ Bowden (6 Co. where an agent dealt on his 
own account in the business of the agency and bought the 
good.s of his principals iu the name of a dummy, it was held 

1. fitmltm iii M. , V. Victoria HUls, 1»2» Alt S7=H9 L C. 837. 

2. Sea katiar, p. 539 and the aathontiee cited therein. See also Joachinton v 
Meffhjee Vatlabhdn«\ 34 Bom. 292. 

3. Article 50, p. l02. 

4 . See Ex parte <1809) 6 Yes. «25=^6 B. 9, 11. 

5. (1932) 46 Mad. 1005”69 I. C. 927. 


result in gain to him, arrived at between the servant or agent 
and a third person who enters into a oontx^t the master 
or principal, otherwise such a secret bargain being fraud on the 
master or principal will entitle him to rescind the contract with 
such third person.! 

If an agent, without the knowledge of his principal, deals in 
the business of the agency on his own account instead of on 
account of his principal, the principal is entitled to claim from 
the agent any benefit which may have resulted to him from the 
transaction, 

ILLUSTRATION 

A directs B, his agent, to bay a cerkiain house for him. B tells A it cannot be 
boaght, aud bays the house for himsolf. A may, on discovering that B has bought the 
house, compel him to sell it to A at the price he gave for it. 

( aS. 2J6t Indian Contract Act, 1872). 
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tliU tJ»« Iraiadi^ofit opuoealment of hio identity and tho fact that 
ha w^aaeompeiinir in the iMne market bronjpht the oase erithin 
emotion 216 of the Indian Contract Aet.i 

Under the Bingrlish Law lapse of time is no bar to the 
action, eo long as the principal remains, without any fault on his 
part, in ignorance of the fraud/-i A stockbroker was employed 
to purchase certain shares. He purchased the shares from his 
own trustee without informing the principal of the fact. The 
transaction was set aside, after an interval of many years, 
without inquiry whether a fair price was charged or not.® 

Again, where a director of a company enters into a contract 
on behalf of the company with a firm of which he is a member, 
the contract is voidable in equity by the company, quite apart 
from the question of its fairness or unfairness.* It is the duty 
of a director to promote the interests of the company, and he 
will not be permitted to enter into engagements in which his 
own interest is in conflict with that duty But, in the absence of 
fraud, he is not bound to disclose to the company breaches of 
his obligation arising out of the relationship so as to give the 
company the opportunity of dismissing him.® 

In Tyrrell v. Bank of London^ a solicitor entered into an 
agreement under which he was to receive a share of certain 
property, and also a share of the profit arising from the sale of 
such property. He subsequently acted as solicitor in purchasing 
a large portion of the property, without disclosing his interest 
therein to the client for whom he so acted. Held, that he was 
a trustee for the client of a proportionate part of the share taken 
by him, and that he must account for the full amount of the 
profit made by him upon the sale, with interest at the rate of 
6 per cent. 

An auctioneer, who was employed to sell an estate, pur¬ 
chased it himself. The transaction was set aside, after an inter* 
val of thirteen years, 

An agent authorised to insure should not insure policies 
to himself and an agent authorised to purchase or hire should 
not purchase or hire of himself. Similarly, an agent authorised 
to sell, exchange on lease should not sell exchange or lease to 
himself.® 

It has also been held under the English Law that no agent Ag«i 
for the property is permitted to purchase it himself, and no comi 

or pH 

1. Se^ Pollock a MuUa, p. 578. 

2, Oelh^ra v. ElUa, (1914) 2 K. B. 139=:^83 L. J. K. B. 658. Bat s principal who 
Beaks to set aside a transaction on the (p-oond that the provisionB of the seotion 
have been violated mast take proceeding ior that parpose within a reasonable 
time after becoming aware of the circumstances relied on— Wt*Uuw9*th ▼, 

(1B€4) 10 H L. Cas. 599=188 B. R. 315, 

8, Gil/ettr. Papperrorne, 11840), 3 Bear. 79; /Tihj/ ▼. HoivtU, (1910) 27 T* L. B, 

114, 0. A, ; Armttrnnp v. JorA-acn, (1917), 8 K. B, B22. 

4, Aharda^n Ry. , v. Blakif, (1854), 2 Eq. R. 1281, H. L, Sea also TVemnwal Ltmda 
N§w BHgium aie. ^ Co. , (IflH), 2 Ch. 488; Bm Thomas (1980), 1 Ch, 208, 

8, BaU ▼. Brother»t JM. (i932), A. O. l8l, 

6. (1882) lo H. L. Oas. 26=31 L. J. Ch. 869. 

7. OHear v* Cortrt, (1820), Dan. 801 

6. Baa Katiar, p. 540, and the Amancan anthoritiaa dted tbareia. 





to purcbaae is penaxit^d to hpy his omi pix^party ^ th# 
p^Boipars bebStlf he makes full diselostue to 

S al and the fact he pays or oharffes a fair price is imtnaterial>^ 
o, an agent of a trostoe for sale or of a mortgagee selUhg under 
his power of sale, who is employed as agent in the matoer of 
the sale,^ cannot piirohase the property sold;^ and a solicitor 
who conducts a sale of property! must not purchase it without 
a full explanation to the vendor.^ 

On the principle that an agent must never place himself in 
a position in which it is possible that his duty to his principal 
and his own interests would stand in opposition to each other, 
it has been held that an agent employed to settle a debt cannot 
purchase it Upon his own account,^ An agent who has agreed to 
l)*wchase goods on behalf of his principal is not entitled to sell 
his own goods to his principal “without the knowledge and 
consent of the principal”.^ Where the plaintiff company acted 
as the agents of the defendant company and supplied the latter 
at reasonable retail prices goods which they themselves had 
bought wholesale at lower prices, held that the plaintiff company 
were not entitled to make any profit on the goods supplied to 
their principal.'^ 

If the agent employed to buy goods sells his own 
goods to the principal at a rate higher than the market price, 
the latter may repudiate the transaction though ho ratified it 
without the knowledge of the above facts.® Where, however, 
an agent employed to sell becomes himself the purchaser he 
must show that this was with the knowledge and consent 
of his employer, or that the price was the full value ef the 
property so purchased; and this must be shown with the utmost 
clearness and beyond all reasonable doubt ® But a purchase or 
sale made by the commission agent of his own goods for or to 
his principal without disclosing that fact is not ipso facto voi^j 
for failure to disclose a material fact. A contract for futur^ 
delivery if made by agent on his own behalf is not ipso fact^ 
void because there is a possibility of its being disadvantageoUg 
to the principal if the agent is entrusted with to cany it out.io So 
where, an agent appointed to sell the principal’s goods for a’ 
fixed price buys them on his own account without the previous 
consent of the latter, it is competent for the principal either to 
repudiate the transaction under the circumstances mentioned in 
8.215 or to affirm it.^* 

An agent for sale or purcha.se must not act for the other 
party at the same time, or take a commission from him un- 

Lowth^r ▼. Lmvther (1806J, 13 Vos. 95, 102. 

2. Bee Nutt V (1900), 1 Oh 29. 

8. Whitromh V. MiHcMitf (l820), 8 Msdd. 91. 

4. Ne Blo^e^A JVfiAt (1849), l9 I/. 3 Oh. 89. 

5. Damodar v, Bheovam^ 29 All, 730, 784. 

6. irofmetf miJion tf- Co:, r. Bata Kinhore^ 54 Csl. 549=1927 Gal, 668=104 I. C. 266. 

7. IViVnaM Oit Co , v, MtnOer Co ., 26 I. O, 478 (Btlf). 

8. Damodar v. Hh^oram. 29 All. 730. 

9. Charter v, Trewlyany 11 Ol. ft F. 714, 782, followed Sn Hoimee WUetm ft f7o., 
y. Bata KUhore, 1927 Gal. 668. 

10. Firm of 3iameeh^rda» y Tausookhraiy 1927 Bind 199=102 I. 0. 866. « 

ll, N Joaehiniiim y. Meffhjee Votfabhdaeey 84 Bom. 293. 
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%0 iprimpal,^ or oofctlo any okij^ of his acaiQSt Ui« 
priumpM ^ 0xorbtUafc termn thereby to inoreAee hli own 
proiM afireut moat give hie pnnoipftl ''the freo ahdt un- 
biaeod we of his own discretion and judgment^.s 

Where an agent acts in breach of this duty, the transaction 
is liable to be avoided by the principal or to be adopt(^ by him 
with a claim of all the benefits the agent has derived therefrom 
irrespective of the fact whether it was fair or unfair,^ Where 
an agent is employed to purchase or sell property and he sells 
his own property to the principal or himself purchases the 
property of the principal, without obtaining his consent thereto 
after a full disclosure of the facts chat may have come to his 
knowledge and which are material for his consideration while 
giving such consent, the transactiari is voidable at the option of 
principal iiispite of the fact that the agent paid or charged a 
fair price for such purchase or sale.* The fact that the principal 
had priced a price at which he was willing to sell and that the 
agent buys at that price is also immaterial inasmuch as that 
the agent may be knowing that more can be obtained, which 
knowledge he was bound to utilise for the benefit of® the 
the principal and not for his own benefit. An auctioneer, how¬ 
ever, is not deemed to be an agent of the purchaser and he may 
properly sell his own property without disclosing that he is 
the owner thereof^ Although fairness of the transaction is no 
defence available to the agent, unfairness of it may be pleaded 
by the principal in support of his claim and may be sufficient 
to setaside the transaction even where the principal fails to show 
a dishonest ooncealmeiit of material facts by the agent. Where 
a transaction has been entered into, by the agent on his own 
behalf without the principal’s consent, the principal in order 
to repudiate it may rely on the sole fact that the transaction 
is disadvantageous to him and need not prove the dishonesty 
of the agent.® 

Where an agent arranging a loan for the principal lends 
his own money representing thai the loan was from a third 
person and a mortgage is executed on terms settled by the agent, 
the transaction is voidable at the option of the principal and 
equity^ will avoid it in all oases where the parties can be remitted 
to their former position ^ 


1 Grant V. Gold Exploration, etc. ^ Syndicate of Britiah Columbia (I SOD) I Q B. 
233, is a later example. 

2. Mathra Pot Jagan Hath v. Ji'wan MfU Qian Chand, 1938 Lab. 198 (the plalntiffa 
were ip a ring, inclading some of the buyers, for artificial inflation of pnoes). 

3. Clarhp t. Tipping (l6iB) Beav. 284, at p. 293 73 B. B. 356, at p. Sfll. 

4. Gillrt V. P^ppfrMrne, 8 Beav 78; Armstrong v. Jaakaon, (1919) 2 K. B. 322; 
Abdsrdaen Batl Co. v. Blnkie, 2 Bq R 1281; Ttanairaaf Landa Co, v. Hew 
Belgium ate. Co , (19U) 2 Ch. 4B8. 

5. iM; See also Bmtlay v. Cmneu, l6 Beav, 75; HtUi v, Eaaton, (1900) 1 Ob. D, 29; 

MatUnwn v. ClowM, 2t Oh. D. 367. 

8. See Katiar p. 544 and ,the anthorities oited therein. 

7. mini V. Woodin, 9 Hare, 61S. 

3. Bee Katiar, p. 544 and the A-menoan anthorities oited therein 
K BUtaasufar v. Guru. 1228 Oal 727=112 t C. 362. 
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It in an axiom of the lair of prii^pal mA agent that a 
broker employed-to sell cannot himeelf bOoome the buyW» nor 
can a broker employed to buy become bimself thib Seller, 
without distinct notice to the principal, so thitt the latter may 
object if he think proper*^ 

^ A broker is employed to sell goods* He sells them, 
ostensibly to A, really to A and himself jointly. While the 
goods are still in the posoession of the broker, he becomes 
bankrupt, A also being insolvent. The principal may repudiate 
the contract and recover the goods specifically from the trustee in 
bankruptcy of the broker.2 In Wilson v. Shortfi a firm of 
brokers were authorised to purchase goods. They delivered 
bought notes to the principal, which purported to be notes of a 
contract of which the brokers guaranteed performance, but 
which did not dislose the sellers. The principal paid the brokers 
their commission and a deposit, and subsequently discovered 
that one of the brokers intended to perform the contract himself 
The principal was held to be entitled to repudiate the 
contract, and the brokers were ordered to repay the deposit 
and commission with interest. No agent can become a 
principal and deal on that footing without full and fair 
disclosure.^ 

The law is that where a party elects to adopt a transac¬ 
tion he must take its benefits with its burden. He cannot, as 
is said “both approbate and reprobate”. Both the benefit 
and the burden must, for that purpose, be attached to as 
incidents of the transaction which the principal has affirmed 
by election. 

In the case of a purchase of the principars goods by the 
agent on his own account if the principal elects to affirm the 
transaction, he will be liable to pay to his agent such charges 
only as are incidents of the transaction of purchase, that is, 
such as the vendor under the contract would have been liable 
to pay to the purchaser, because what is affirmed is the rela¬ 
tion of vendor and purchaser.^ But if those charges are anne- 
exed by the terms of the‘contract to the agency, so as to 
regulate the relation of principal and agent as distinguished 
from the relation of vendor and purchaser, the agent is not 
entitled to recover them. ^ 

It may be laid down as a general principle that in all cases 
when a person is, either actually or constructively, an agent 
for other persons, all profits and advantages made by him in the 
business, beyond his ordinary compensation, are to be for the 


1 . WiUta J, in AlullfU y. Bobin»on, ( 1S70) L.B. 6 G.P.64tf, p.656. LooeI of ■ 

trada or market contravening the general mle ia not binding on a pnnoipal not 
proved to have known it. 

2, JSX, F. HtUh, re Pemberton^ 4 l)6a.294. 

,S. (184(7). 17 L.J.Ch.269. 

4. ibid, aae also WiUiamvtm v. Barbour. (1877), 9 Ch.D.529. 

& N Joat^inann v. Meghjee VaVabhiiaet S4 0om.292. 



kiaSETB TO PAOJ**ITS 


369 


iiisemplpyerB,! If they are the frait of the agency 
they go to the principal and it matters little whether they 
AXe obtained by the perpormanoe of the duties of the agent or 
by thep: violation. If they are the result of the strict perfor¬ 
mance of a duty they accrue to the principal as the legitimate 
Conseq^nce of the relation; and if they arise from the violation 
of a duty, they likewise must go to the principal, not only 
because he assumes responsibility of the transaction but also 
because the agent cannot bo permitted to derive advantage from 
his own default. It is only by rigid adherence to this rule that 
all temptation can be removed from one, acting in a fiduciary 
capacity, to abuse his trust and seek his own advantage in the 
position which ib afi'ords him ^ It a person, while holding a 
fiduciary position and acting m thafc capacity, makes a profit 
without fully disclosing his interest to those persons towards 
whom he stands in such a position, he must account to them for 
^hat profit ;3 and it is immaterial that in acquiring the profit the 
agent may have run the risk of loss^ and contributed his own 
funds or responsibility in producing the result and that the 
principal may have suffered no injury ^ Accoidingly. it an agent 
for sale receives a share of commission or extra profit from the 
buyer’s agent without the knowlectge of his own ])iincipal, the 
principal can recover the sum ol money received to his nse.« 

The general rule thus is that a person who is th*aling with 
another man’s money ought to give the truest account of what 
he has done, and ought not to rocej\^e anything in the nature of 
a present or allowance without the hill knowledge of the prin¬ 
cipal that he is so receiving'^ An agent cannot, without the 
knowledge and consent of the principal, be allowed to make any 
profit out of the matter of the argency beyoinl his proper re¬ 
muneration as agent. He would he answerHi)lc tor any present 
solicited out of the money paid on behalf nt liis pniiinpal, because 
it is perfectly obvious that if the creditor who received the pav- 
inenb is willing to make a deduction and discount troin the sum 
he had received that must be lor the benefit ol the ina'ster who 
IS making Ihe payment and not for tlie benefit ol the servant, 

1 &*tory on Agency. S 211, ailnplcd thi CnuiL of Qnoen’s Bench in Mm t*ion v. 
7%ompHon, (1874), Jj 11 9 q H 4H0 at p 4Hft. Thtie are Jiiriith to eonatnictive 
agAncy. A is a mortgagee in prmhcsMon ln»!diiig frrun Z, the mortgagoi, a power 
of attornoy to tiianage and s( 11 the propoily. M, a t-iihMeqneui nioitgagce with 
whom A has nothing to do, exciciaea his poucr ol ^alo A le not Z'm agent 
lor the pnipose of that sale and la entitled to hi'OOJiie the buyer without being 
liable to account to Z: Offfrtrtf A^t'Hf/nee v h* M f* V M Ftim, 1920, Kang. 
140=118 I C 825. But the coiiiiAction ol mnilgagf es’ pecnl.nr lights and dutiee 
With the geneial law of contiacting paitips is at In *.1 iciunlc. see Pollock A 
Malta p. 579. 

2. /Vf Afar v. MrK^nna^ L K. 10 C'h 98 , Sec Eitin, pp 549, 550 

3. Starling, li. J, Cosfa Rtcn R Cf* ^ v. Fo* wood^ 11901) 1 (h 748 In that parte 
cnlar case the plaintifl coinpam was heir, lo have no right to complain of one of 
its directors having made profit out ol a contiact with the company, partly 
because of a special pjoviaion in tlie arltcle‘5 ol aHSOciation and partly because 
the company wan in snbstaace lufoimrd ol all the maiciial (acts. 

4. WitlimmB V* StevenB (1868) L B J P t‘. 352 

5. McKennn (1874) L. li lo Oh 96, Kalutam v rkimntram, 1934 Bom. 
8«=150 I. C. 467. 

6. Ibid; Bee also note (2) above; Manikka UooppaiiM v. Vtwa Huniyundi^ 1936 

Mad. 541^146 I C. 31, 

7. V. Garden 38 It. J. Oh. 331 ref. to m Mnyc» v. AUtan^ 16 Mad. 238 “ 
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who without contsout of hi$ taeiater had no rifirht to receive any 
such profit.^ As Lord Goekbnm stated the result of the autho<- 
rities in Morrison v. Tkampaon ‘‘An assent is bound to account 
to his principal for all profits made by him in the course of his 
employment, and is compelled to account in equity. At the 
same time there is a duty which we consider a legal duty, 
incumbent upon him, whenever any profits so made have reached 
his hands, to pay over the amount as money absolutely belong* 
ing to his employer, unless there is an account remaining to be 
taken between him and his employer^\ 

Thus all profits and every advantage beyond lawful com¬ 
pensation, made by the agent in the business, or by dealing or 
speculation with the effects of his principal, though in violation 
of his duty as agent, and though the loss, if one had occurred, 
would have fallen cm the agent, will, wherever they can be 
regarded as the fruit or the outgrowth of the a)irency, be deemed 
to have been acquired for the benefit of the principal.^ !Even 
though a transaction wasoutsidethe actual purview of the agency, 
yet if the agent at the time he entered into the transaction was 
professing to act for the principal and in his behalf, the benefit 
of the transaction will mure to the principal. ^ It matters not 
how fair the conduct of the agent may have been in the parti¬ 
cular case, nor that the principal would have been no better off 
if the agent had strictly pursued his authority, nor that the 
principal was not iii fact injured by the intervention of the agent 
for his own benefit ^ In all such cases the principal may. at his 
option, compel the agent to account for or convoy to him the 
profits tlius acquired ^ 

So, where an agent while pretending to act the agent of 
the purchaser of certain real estate, was in reality acting as the 
agent of the seller, and received as his compensation from the 
seller a pro-note given by the purchaser as part of the purchase 
price, it was held that he should be restrained from enforcing 
payment of the note and that it should be delivered up and 
cancelled 7 Where an agent, authorised to sell land or other 
property at a given price, succeeds in realising more than that 
price for it, the excess belongs to the principal * So also, where 
an agent authorised to purchase at a given price, or authorised 
to settle a claim at a given sum succeeds in effecting a reduction 
m such price or in such sum, the amount saved belongs to the 
principal. So, where an agent, authorised to deal upon the best 
terms he can get, reports less favourable terms than those actually 
secured and keeps the difference, he is liable to account to the 

1 Hay’a case, L B 10 Oh 593, 601 ref to iii ffmi \aHuhhda« v Bha* Jtwanstf 26 

Bom 689 

2 L B 9 Q B 460, roferred to in Mfiyen v Alston, 16 Mad 238, 249 

3 See Katiai, p 550 atkd the Ameiioan aothoritieA cited therein 

4 Salkbm ^ V IVa^p, l83 111. 505, Thnnth v 32 111. 439; WatBon v. Union 

Iron #9 Steel f'o , 15 Ill, App 609, 

6, Mechem 8 1225, Pat her v MeKsnna^ li B. lO Ch 96, Tarkwa Vam RoBf ▼. 

Merton, 19 T L B. 367 

6 Oreenfleld Samngs Bank v StmonBf 133 Mass 4t5 

7 Mwnettv T>atfe 1 Baxt (Teun.) 431 

8 Merrytnan V David, 31 III 404 
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amotidct fchtui reiiJiiMdi^ So, tv'here mii m^mA 
to 0^ bi^yai afc the mirtimom prieo himself, the 
pfiamiM oait either avoid hhe trausimtioii or ban affltm it 
10 too wtti^ case he caa r^itn the di£fei|:^iibe between the prioe 
paid ttod the price which would have heeti obtained 
by hi|0 but for such purchase by the aereut himself.^ 

The principal is entitled to all the profit made by the agent 
except hie legitimate remuneration which he is entitled to get 
from the principal himself, and they include all the sums 
realised by the agent by way of commissions, rebates, rewards, 
overcharges, or bribery,® So, where a purchasing agent secures 
from those with whom his principal dealt commissions for 
buying goods from them, the principal is entitled to recover 
from the agent the amount of the commissions thus received,^ 
So also the agents for the purchase of land or goods or the 
letting of contracts, and the like, who have arranged with the 
sellers or bidders to increase the expected price and to pay to or 
divide the increase with them, may be compelled to account to 
the principal for the sums so received.® 

Where an agent has undertaken to devote his entire time 
and energies to the principal’s business, he cannot use the time 
beloiigirg to the principal in performing services of third 
persons and if he does so the principal can claim damages for 
any injury thereby caused to his business, or instead thereof 
the amount thus earned by the agent and in the latter case can 
compel the agent to account to him for such earnings ® So also 
if an agent set up a business of his own in competition with that 
of the principal and thus divert to himself the profits which 
might otherwise have accrued to the principal, the principal 
may lawfully discharge him'^ and may compel him to account 
for the profits thus made.® This right of the principal, however 
does not belong to the principal® provided the work done 
therefor does not compete with or injure the principal’s 
business-l^ As regards the sums and property which the agent 
gets from third person by way of commission, rebate, reward, 
overcharge or bribery, he can only be compelled to account for 
them to the principal and cannot be treated as a trustee for 
the principal, while as regards the sums and property which 
he receives from the principal through collusion with the third 
persons dealing with the principal, the principal can charge 
him as trustee and can follow such money or property as the 
trust funds or trust property. 


1. See Heohem, S. 1226; Me/den Morose, Omif L. Co, r ChandJgr, 2ll Hms. 226. 

2. Ghrot^and Savtoffit Bank v Stmone, 133 Mbbb 415 

3. See Ketiar, p. 552, and the anthontiee cited therein. 

4. tbid. 

5 UnUsd Siate 9 ▼. Carter, 217 U. 8, 266; Hopte v. Msyering, 161 Micb. 472. 
a See Katier, p. 553 end the Amenoan antbontiea cited therein. 

7. Admm E^prm Co, v. Trogo, 85 Hd 47. 

6, Trewaeael Goid Siarago Co, v. Palmer, (1204) ^ranev. L.B. 8.0*3; ^itedale 
TaendaUkfahrik v. Btuter, (1906) 2 Ch. 671; Beis v. 151 N* V. App* Ihv. 613. 

2, Geiger v. 19 Mioh. 209. 

10. JSRiMore Bank ▼. Hgde, 7 N. P. 400; Katiar. p. 553. 

11 Ketier, pp. 553 4- 554. 
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A, aetiiig m B’i* 4 graea witli C for the wtle t0 hiioa 
of fifty matmdi? of gt%in for future deUvery, A delivere hie oyru 
giuiu to C as agaiuet the coubract. Bubeequeuily he reoeiveg 
grain from B for delivery to C under the contract, ^hioh he 
acUs in the marhet at a profit. B may on diacovering theee 
fitcts, claim the profit from A>^ 

Where an agent has in effect bought from his principal, a 
subsequent purchaser from the agent with knowledge of the 
agency is in no better position against the principal than the 
agent himself.® 

It is thus a recognized principle of law that an agent is 
not entitled to make a secret profit by dealing in the agency on 
his own account, and if any profit accrues he must account for 
it. An agent must never place himself in a position in whtch 
it is possible that his own duty to his principal and his own 
interests would stand in opposition to each other. Story ob¬ 
servers® —“It may also be stated as generally true that all pro¬ 
fits which are made by the agent in the course of the 
business of the principal belong to the latter* Indeed, this 
doctrine is so firmly established upon principles of public policy 
that no agent will be permitted to take beyond a reasonable 
compensation for his services any profit incidentally obtained 
in the execution of his duty, even if sanctioned by usage. Such 
a usage has been severly stigmatized as usage of fraud and 
plunder. When the profits are made by a violation of duty it 
would be obviously unjust to allow the agent to reap the fruits 
of his own misconduct, and when the profits are made in the 
ordinary course of the business of the agency, it must be 
presumed that the parties intended that the principal should 
have the benefit thereof.”^ 

Where an agent uses a debt due to his principal in order 
to obtain valuable property himself, he in fact realises that debt 
for and on behalf of his principal and is liable to account for the 
same. It is of no consequence that a third person has been 
joined as vendee in the sale transaction.® 

Where the plaintiff who agreed to send the defendant’s 
goods to a foreign country for commission arranged to receive 
a return commission from the foreign merchant without the 
defendant’s knowlede, held, that the defendants were entitled to 
the return commission.® 

An agreement between a broker and a clerk under which 
the latter would get a commission on brokerage caused as a result 
of the clerk’s inducing his master to deal with the broker, 
the master having no knowledge of the agreement, cannot be 
enforced. ^ 


1. Damoiar X>at v. Shforamdoa (1907) 29 All. 730. 

3. Molon^ V. Ktrnan (1B49) 2 Dr. * W. 91=539 B. R. 635. 

8. Story on Agency, ptrA 207. 

4. Qaoted in Damodar Dae t. Shforam Das, 29 All. 790, 734; also Sirdar Betra 
Singh ▼. SMar JountM** Singht 19 P. K. 1667. 

5. y. XiMhorilat, 12 A. L. J. 468. 

6. Magm v. AUUm, 16 Mad. 236. 

7. Vinagakarap y. Baneordae, 7 B. M. G. Q. 0. 90. 
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i^^Ouuts cannot claim the remiaijrions.^ 

Where an agreiU nalle hia own areoda to the lo^ineipal 
withoiMb otmloaing the same, the principal i» entitled to olaim 
any benefit from the a^aut reaultingr from such transaction even 
if ehe atooda ^J^r© acquired before the date of agency, but the 
measure of profit is the dliFerenoe between the price at which 
the nooda are given to the principal and the market value Bind 
not the difference between the price at which the agent bought 
and the price at which he sold to the principaL^ 

An agent who while secretly negotiating a sale of the 
principars land or other property to third persons for a 
large sum by concealment of the facts as to the value and demand 
of the property obtains from his principal a conveyance of it to 
himself for less than it is worth and then conveys it to third 
persons, will be held to account to his principal for the excess so 
received.® 

It has been held thnt in law as well in equity an agent for 
the sale of goods belonging to the principal cannot, while 
actually selling the property or making settlement for damages 
on foot of such transactions, make any secret profit for himself 
(»r for persons with whom he is associated.^ Where a person 
contracted with another to pay him a certain amount in case he 
successfully assisted him to recover a property and the latter 
secured the assistance of the managing clerk of a firm of soli¬ 
citors in charge of the former’s suit on condition of paying him 
half of that amount, held, that the managing clerk attempted to 
acquire a benefit from the former who had no knowledge origi¬ 
nally of the agreement and never acquiesced in it, and so he 
could not recover anything under the agreement though the suit 
was not against the client. 

The principal can also recover from the agent and from 
the person wlio bribed him under the name of comminsioii or 
otherwise, jointly and severally, damages for any loss sustained 
by the principal by reason of entering into the contract, e. g ,, 
an addition fraudulently made to the price of goods bought 
through the agent^in order to give the agent a secret profit. 
Recovery of the illicit profit from the agent is no bar to action 
for further damages against the third person. ^ The relation 
which arises in such oases between the agent in default and the 
principal is that of debtor and creditor, not of trustee and bene¬ 
ficiary.7 The ordinary law of limitation is applicable, the time 
]*uniiiQg from the principal’s discovery of the facts,® and the 
special rules as to following trust money into its investments do 
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not ^ Interest is reeoi^bte on Ibribee en<]l on ell eeorot 
inofits received by fcbe agent* 

The Oouit of Appeal in In te Cmg^e Smtm held that 
an agent who, withcmt diacloeuie, seUe to his principal goods 
wbira were the prepay of the agent before the oommeneement 
of the agency is not, in the absence of misrepresentetibn,4 liable 
to account for the profit made by him or for the difference 
be^cween the contract price and the market value, even if the 
remedy of rescission is not open to the principal owing to its 
having become impossible.^ This decision, though obviously 
open to criticism, has been approved by the privy Council in a 
Canadian ^ppeal where a director of a company purchased pro^ 
perty on his own account, and subsequently sold it to the com¬ 
pany at a higher price without disclosing the profit. The 
Bombay High Court has held that, whether In re Cape Breton 
Co, was originally decided or not, “it cannot be said to have 
laid down a principle so generally accepted that we must assume 
ib to have been present to the minds ot those who framed the 
Contract Act in 1872, and what we have to do is to construe the 
Contract Act The words of 8.216 are quite general and contain 
no such qualification on the liability of an agent to account for 
alprofit made by the sale of his own goods to the principal as 
was approved in In re Cape Breton Co”*® 

An agent who has wrongfully dealt on his own account is 
obviously not entitled to recover any commission for the tran¬ 
saction, even if the principal adopts it, for the principal could 
forthwith recover it back from him under section 216 of the 
Contract Act or the equivalent common law rule. Moreover, he 
had no authority to make a contract with himself and therefore 
has earned nothing as agent.? 

The principal’s option of ratifying the unauthorized trans¬ 
action does not give the agent any better right.® 

A transaction of this kind may be appoved or ratified by 
the principal,® but it must be upon full disclosure. It is not 
enough for the agent to tell the principal that he has some 
interest of his own. He must disclose all material facts, and be 
prepared to show that full information was given and the 
agreement made with perfect good faith. Notice sufficient to 
put the principal on inquiry will not do.i® Thus, where an 

1. LiitBr A Co. , y. (1890) 45 Oh. D. 1. 

9. Zron Co , y. Chwe (1878) 12 Oh. D. 738; Pemon’s case 0877) 5 di* 

P. 836; Totu Rom v ZaUn Stngh, A. 1. B 1940 AIL 69=::187 I. 0. 277. 

3. (1884) 29 Oh 1). 795. And see L*id>y%oeH Siinmg Co ., y. Bfookeo (1867) 35 Cfa. 
P. 400. 

4". As to imarepresentation, see In tv Leeds, efe., Theatto of Variotios (lOOJ) 
2 Ob. BOS. 

5. Surland v. BarU (1902) A 0 83. 

6. Koiuram y. CItimMtram, 1934 Bom. ^6, per Beaumont 0. J. at pi. 68; seo Pollock 
A Mnlla, pp. 580„ 581. 

7. Romans y. i^der, (1666), 3 H A 0. 689; Joaoki$wOH y. Moffhjto Fh/feBAdas, 
(1909) 34 Bom. 292. 

8. Bee PoUook a Mnlla, p.580. 

9. Rb (1902) 1 Oh.765. 

10k JCMSl M.Hf» J>nnn$ y. Engiioky (U74) 13.18 Eq> 524, 933»336, citing and appl¬ 
ying earlier authorities OI|idlceef#ft y. (1900 A.OJU^0. 
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the market price.^ 

It ia open to the principal who«e aflrent has bari^med for 
a secret profit or commission to adopt the transaotioHi if he 
thinks fit, for the purpose of suing the third patty and receiver* 
ing for himself the sum, promised by him to the agent, or any 
part of it which the agent has not received.® 

Thus all profits made by the agent with full knowledge 
and consent of the principal form exceptions to the general rule 
and are not affected by it.® Where a principal knows that his 
agent will receive remuneration from third persons in the course 
of agency and acquiesces in his so doing although under a 
misapprehension as to the extent of the lemuncration, such 
remuneration is not a benefit or profit acquired without the 
consent of the principal, unless the agent misinformed or inten¬ 
tionally misled him as to the extent thereof or bowing that he 
laboured under such a misapprehension, neglected to correct it. ^ 

For instance, it is noted that it is usual with underwriters to 
allow insurance brokers, for punctual payment of premiums, 
ten per cent, cash discount or twelve per cent calculated on the 
annual profits, in addition to the ordinary commisBton of five 
per cent, on such reinsurance, A company having made no 
enquiry as to the remuneration paid by the underwriters, and 
not being aware of the twelve per cent, allowance, employed an 
insurance agent to negotiate its business. After the agent 
who received no remuneration from the company had been paid 
the usual allowance of twelve percent., for more than eight years, 
the company discovered it and claimed to have it paid over to 
them as secret profit. It was held that they were not entitled 
to recover.*^ Every person who employs another as his agent 
with the knowledge that the agent receives remuneration 
from third persons and who does not choose to inquire what 
the charges of the agent will be must allow all the usual and 
customary charges of such an ^gent and is not entitled to dis¬ 
pute them because he was not aware of the extent of the 
remuneration usually received by such agents.® 

As has already been observed, the case of a gratuitous 
agent or a volunteer is not excepted, The rule also does not 
apply to mere personal gratuities or gifts from third persons to 
the agent, which neither he nor the principal had any right to 
except, and which did and could offer no inducement to the 
agent to violatle his duties, although they were made in 

1. Vatno^ar Das v. Shioramdae^ (1907), 29 AU. 730, 

3. Whaley Bridgt BrUtHny Co , v. (1079) 6 Q. B D. 109. 

3. Bee Bo«Bt$Ad, AH 33 p 112; Mrchem, Sh. 1221 itnd 1239. 

4. m Hoaom, (1902) 1 Cb 765. 

5. Groat Wiotom Irmranoe Co, v Cunitffe, L. B. 9 Cb 525; 13 

T. n. B. 421 0. A. 

6. Ibid. 

7. Bee Ketiar, p. 556 and the Ameuoau aathoriiiea oited tber^iu. 
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dOii«i<iamtiou of tlio btnofitw inciieiatany derIvM from the 
performance of the afifent-* A Ootnmiseion merchai^t or sales 
aij^ent may receive and attempt to sell the goods of many prihoi- 
pals and the mere fact that he is made the exclusive agent or 
is given an ^‘exchtsive” territory, does not justify the inference 
that he is to give to any principal hie entire time or etforts.^ On 

f he other hand a travelling agent would not usually be deemed 
ustified in attempting to represent two or more houses in the 
same "line or even carrying business in side lines In the case 
of a commission merohaht there is no contract for entire time 
and compensation while in the case of a travelling agent there 
IS usually a contract of hiring for a definite period and the 
compensation is ordinarily a fixed salary.^ The rule does not 
apply where the principal has consented to, waived or condoned 
the act in respect of which the claim Is laid by hiin.^ Where, 
while the whole matter still remains executory, he learns of the 
proposed act and does nothing to prevent it or even to object 
to it, he cannot afterwards recover damages for it.*^ “To allow 
a person^', observes Mitchell J. “who has discovered the fraud, 
while the contract is still wholly executory, to go and execute 
it and then sue for the fraud, looks very much like permitting 
him to speculate upon the fraud of the other party. It is fraudu- 
lent to allow a man to recover for self-inflicted injuries.® 

Any custom or usage to the contrary permitting the agent 
to act in breach of the duty specified above or depriving the 
principal of the benefit of this rule is void and unenforceable 
as being unreasonable and cannot defeat the rule.? The rule 
that an agent who undertakes to act for his principal, may not, 
without the latter’s consent, act in the business of agency, for 
himself cannot be avoided upon the authority of any local or 
temporary usage of which the principal was ignorant and which 
he had no reason to anticipate. For instance, a custom, whereby 
a broker authorised to sell certain shares and to pay himself 
certain advances out of the proceeds, may himself take over 
the shares at the price of the day in the event of his being 
unable to find a purchaser at an adequate price is unreasonable, 
and such a transaction is not binding on the principal unless lie 
had notice of the custom at the time he gave the authority tg 
the broker, even if it is proved that a forced sale of the shares 
would certainly have realised less than the price given hy the 
broker,® But where a stock exchange usage allowed a stooks-brokt-r 
who purchased shares for a client and the client failing to carry 
out the contrect had to re-sell them, to buy the shares himself 
after having a fair price fixed by a jobber, it was held that the 
price being fair and having been fixed at a reasonable time, the 

1. Aetna Ins. Co v. Chureii, 2. Obio it. 492; PoUtes r. Barlin, Uaky. 376, Zappus v, 
l87 N.W. 9 , 95 . 

2, Hieh Bom v. Bvadhy, ll7 Iowa 130; JAvOtthan v. Oatr Soot Co. , l22 Wi® 630, 

3. See Beis v. 136 N- t. App. Div, 613. 

4. See Meobein, S. 1239. 

5. Barttewn v. Vandorheff, 96 Minn. 189; Webb r. McDermott,^ Out. W. B 666. 

6. Per Mitohelt J. m Thompson y, Libby, 86 Minn. 287. 

7. UnmiHon T. Touny, 7 L. B. Xr. 269; BothsidtUd v, Broekman, 2 P A C. 188; Be 
Bueehe v. AB, 8 Ch. D. 9S8; Rabinem v. HolleH, P. a 7 «. P. 802. 

8. Bnieher ▼. KrdtUh, 14 Boih. (Xy.) 713. 
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broker af einet the less sustained by kim,^ subject m ec^rscr "to 
tke dedtn^ian ef any profit which the stock^brokertnilsrht haye 
made by reason of the sale and re-^p^ohase having been 
effected in one transaGtion;^ and the fact that he purtihas^)^ 
the shares himself on such re-sale was immaterial and did not 
render the ussigos unreasonable or inconsistent with his duties as 
agents A custom» however, authorising an agent for sale to 
purchase at the miuiinum price if he cannot find a purchaser 
is unreasonable,^ and so is every custom or usage which oon-^ 
verts the agent into a principal or otherwise gives him an 
interest at variance with his duty.® None of such customs or 
usages binds the principal unless be can he charged into an 
actual or constructive notice thereof at the time when he gave 
the authority.® 

An agent is liable to refund to the principal the amount of 
‘‘return commission’^ received by him from his sub-^ageiit.^ 

The law contained in section 216 of the Indian Contract 
Act does not interfere with the customary mode of remunerating 
an agent in certain branches of business by a discount or perce¬ 
ntage which is ultimately paid by the third party, and not by 
his own principal. Here the agent’s position is almost that of 
an officer of a market paid by a toll on the goods dealt with, 
Such allowances are constant in brokerage and insurance busi¬ 
ness and are so well known that no special consent on the prin¬ 
cipal’s part is needed to cover them. They are included in the 
agent’s general authority to do business in the usual manner. 
If a person employs another, who he knows carries on a large 
business, to do certain work for him, as his agent with other 
persons, and does not choose to ask him what his charge will 
be, and in fact knows that he is to be remunerated, not by him, 
but by the other persons—which is very common in mercantile 
business—and does not choose to ask him what his charge 
will be, he must allow tho ordinary amount which agents 
are in the habit of charging.® These charges being all¬ 
owed on a fixed scale to all persons employed in that kind of 
business alike, and, notoriou^s, are not obnoxious to the rule 
against secret profits and corrupt allowances. ® 


1. Mamun V. Erskine (1901) 2 KB. 493; WalUr x. Kintf, 13 T. L. R 270 0. A. ; Rt 
Finhy, (1913) i Ch. 504. 

2. Eraitn v. Sttefta (1901) 2 H B. 504. 

3. Bee Bowatead, Art, 71, p. 160, 111, 13. 

4. De Buaehe y. Alt,, 3 CL I). 2BR. 
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0. Sea Katiar, p. 049 aun the Amenoan aathontiea cited therein. 

7. Ua}fm V. Alston, (1892) lo jrad,238,265,267. Cp. RosMt^r v. Walsh (1643) 4 Di\ k 
W. 485^05 B.R. 745, a peceliar caee^f an iiUportant lease by an agent to a sub'* 
agent of the same pnnoipals, where, the agent not being in fact empow-^ 
ered by all the pntioipale, Sir £.Stigden saw his Way to set the lease asi<?e—Bee 
Pollock V MuUa, p. 561. 

6. Ortati Western tneuranups Co , v. CunUffe (1874) L-R-O Ch.020 040; Bariny v, 
Stantsn (187Q) 3 Ch. D.O02, 

9. Bee FOUook A Holla, p. 561, 
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It liae be^o K^ld the Kimrluili law that apecial^eart* 

amt iiMSorteistant with, fcht gtaeral lawiwftrrtd to aboirt art 
tumtpiiabit* A l^ktr is a^thorioad to tall otttaii^ thatts, and 
pay himtelf certain advanota out of the prooeede. Actietom 
whereby he may himtelf take oyer the shares at the price of the 
day in the ev^^nt of his being unable to find a purohaser at an 
adequate pride is unreasonable, and such a transaction is not 
binding on the principal unless he had notice of the custom at 
the time when he gave the broker the authority even if it is 
proved that a forced sale of the shares would certainly have 
realized leas than the price given by the broker.® So, a custom 
whereby an agent for sale may purchase at the minimum price 
if he cannot find a purchaser is unreasonable.! Every custom 
or usage which converts an agent into a principal, Or otherwise 
gives him an interest at variance with his duty, is unreasonable, 
and no such custom or usage is binding on any principal who 
has not notice thereof.® ^ 

Where, however, a stock-exchange usage allowed a stock¬ 
broker who purchased shares for a client and the client failing 
to carry out the contract, had to re-sell them to buy the shares 
himself, after having a fair price fixed by a jobber, it was held 
that the price being fair and having been fixed at a reasonable 
time, the sale was binding on the principal who must indemnify 
the stockbroker against the loss sustained by him, subject of 
course, to the deduction of any profit which the stock-broker 
might have made by reason of the sale and re-purchase 
having been effected in one transaction,* and the fact that he 
purchased the shares himself on such re-sale was immaterial 
and did not render the usages unreasonable or inconsistent with 
his duties as agent. 

An agreement between an ageht and a third person which 
comes within the terms of section 216 of the Indian Contract 
Act, or in any way puts the agent’s interest in conflict with hm 
duty, is not enforceable unless the principal chooses to ratify it, 
Where a mehta (clerk), without the knowledge of his master, 
agreed with his master’s brokers to receive a percentage, vailed 
sucri^ on the brokerage earned by them in respect of transactions 
carried out through them by the mehta^s master, and no express 
consideration was alleged or proved by the mehfa, the Court 
refused to imply as a consideration on agreement by the mehta 
to induce his master to carry on business through those brokers, 
and was of opinion that such an agreement would be inconsistent 
with the relation of master and servant. 

Westropp J. said: “To support such an agreement would be 
against the policy which should regulate the relation of master 

1, ffamilton V. Young (188l), 7 L B ir. Bothsehild v, Bf^okman (18B1), 8 Dow. 
ACL lSa=s30 B.IL147, H. L Boe,kowever, Article 71, Ilia strfttion 10 cited 
at p. 169 of Bowetead’s Law of Agency, 9t1i Bdn 

9. De V. (1677), S Oil. D. 2S6. 

8. BoHfifon Y. Moim (1674), hJk 7 H L. 602. 

4, Mamm y. (1901) 2 X. fi. 498; Walter v. King, IS T. L B 270. C. A; Eb 

FWay (1918)1 Oh. 864; ChrUioforidoB y, tVrry, (1924) A.O. 566, dited M 

Ultieiration IS to Article 71 of Bowsteod*i Law of Agoncr, iHh Edn., p. 199. 
BrgMne v. Baoki, (l90l) 2 K. B. 5(HL 
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at oeiiduet of the parties wi^h whom his master 
Hvhieh the sermnt ought to be vigiltiot to ^poes aud to obei^ .. 

QmH Any oue ooutend that the butler of a geutlemau hsre 
or iu l^oudou eouid maiutaiu a suit agaiust a. liadesmaji to a 
peroeutage on his tnaster^s puroheess« supfiosin^ am agreemeut 
to that effdot* It would be against all polioy; ft would ptaoe 
the serraat in a position inconsistent with the duty whioh hO 
owes to his master’\i So an agreement entered lUto by a 
Putwari for the purchase of land within his circle for his benefit 
is opposed to public policy as it creates an interest at varianoe 
with duty,® 

An agreement whereby the defendant agreed to remunerate 
an executor appointed under her brother's will out of her own 
pooket for underbaking the duties of executor, which he declined 
to do without remuneration, does not create such an interest at 
variance with the duties imposed upon executors as to render 
the agreement illegal on the ground of public policy.® The Oourt 
said: “It has, however, been strongly contended before us that 
the present contract is against public policy, because it creates an 
interest at variance with a duty ( see Egerton v. Earl 
4 H L C 1, 260); that is to say. if the plaintiff be remunerated for 
his services there will be an inducement for him to neglect hm 
duties and to prolong the administration instead of acting with 
the care and diligence. We think that there is much force in 
this contention, but at the same time, although au agreement 
of this character may appear to some extent for the above reason 
to be opposed to public policy we are not prepared to hold 
that such an agreement is necessarily unlawful. We think it 
should be borne in mind that if a sole executor, or where there is 
more that one all the executors, renounced, the estate of the testator 
might go unadministered unless the executor or executors 
undertook to accept office on receipt of remuneration from a 
third person, and it is quite possible that more public mischief 
and inconvenience might be occasioned by the estate remaining 
unadministered than by rewarding an executor for adminis¬ 
tering it, In the pre'*ent case it seems to be quite clear upon the 
evidence that Shajani Kanta would not have taken upon him¬ 
self the duty of executor unless he was remunerated, and we 
are not prepared to say that under the circumstances the 
agreement entered into between him and the Maharani was 
unlawful”.-* 

In order to further safeguard the principal's interest and 
to prevent the agent from taking undue advantage of his posi¬ 
tion of trust and confidence, the law provides that whi^ ati 
agent enters into any contact or transaction with his principal 
or with his representative in interest he must act with thapQsOst 
perfect good faith, and make full and Hir disclosures of all 
the material circumstanoes, and of everything known to him 

1. Vinoj^hrmt) v BtmtorAns (1670) 7 B H. C. O. 0. 60 
S. BMamlai y ChhakOal, S3 aU. 330;, ir. 37 Sit 7a 

a v. <1S64) 33 CM* 14 

a At PP 30, 31. 
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wbioh w«iHild be )&% to kflMnoe toe tonduto febe urieeiipp 
iM*bie Iwitore mf ^neetion imtm m to toe 

Telidilf id my toto eontoeot or emoeaotioti, or of eo jr gto^ meoe 
by e otiodliid to kin egrenti toe biirdeo of ptovinff tbet no 
edeoototfe wee token by tbe agent of bii^ pi^sition* or of toe 
oonildeiioe repoeed in him, and the trensaetion was entered 
into in perfectly good faith and after full disclosure, lies upon 
toe agent.^ 

So, where a mani^er of a bankt who was permitted to 
oarty on a spearate business on his own account, made advances 
for the purposes of such business, upon bills which he had not 
indorsed and the drawers and acceptors of the bills became 
insolvent, it was held that the manager was bound to make good 
toe loss as he ought not to have granted himself any accommoda¬ 
tion nor acquired any personal benefit in the course of his 
agency, without bringing all the circumstances most fully and 
fairly to the notice of the directors. ^ An agent for the manage¬ 
ment of trust property purchasing part of such property from 
the cestui qua trust must, in order to support the transaction, 
show not only that he gave full value therefor, but also that he 
dealt at arm’s length, and fully disclosed everything known to 
him which tended to enhance the value thereof.^ So also 
steward contracting with his employer for a lease must show 
that he is giving as high rent as it would have been his duty to 
obtain from a third person, and that his employer was fully 
informed of every circumstance tending to demons rate the 
value of the property which was or ought to have been within 
the steward's knowledge.® 

An agent for the vendor of property is precluded from 
contracting with the purchaser for the payment of commission 
unless he makes full disclosure to both vendor and purchaser.® 

A director, proposes to contract with his company, it being 
provided by the articles of association that directors may contract 
with the company on disclosing their interest. It is his duty 
to declare the full^ extent and exact nature of his interest, not 
merely that he has an interest.'^ So also, a solicitor purchasing 
property from his client’s trustee in bankruptcy, must make a 
fall disclosure of all the knowledge acquired by him respecting 
stLoh property during the time when he was acting as solicitor 
for the bankrupt,® A solicitor purchased property from a for¬ 
mer client, and concealed a material fact. The transaction was 
set aside, although there was another solicitor acting on 

i 

I. Bee 111. (b), eeotion fllS, InduD Oontreet Act, 1879, cited et p. 868 
Boeretecd, Art. 59, p. 106 end the inthoritieB oited therein. 

% Bowsteed, Art. 59, pp. l06, 106 

8. OiesSNw V. Cttmpb$n (Itoi), I Jar. (N. S) 181. 

4. k4n0 V. 8 Ir. B. Bq. 147. 

5. SMcey T. (iSli), 9 S. A S. 4l; Watt % Qrawh 9 S. A L* 409. 

6 . PuUwaoS ▼. SarUy (199S) 1 K. B 408=98 L. J. E. B. 978, C. A. 

7. ImptHal MtreanHU Cndit v. Coketan (1878) h*lX 6 H. L. iBOj r. 

JSfirtiM, 1000 A, 0. 940; Oeompitre ChaaUrfiAd CaUltry Oik, BIseA, 87 L. % 740* 

a Tmmtam y, Ptard, 35 Ob. 1). 800; MatmU r, €fo0jb$ (1884), 87 <Bt. B# 
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of tke pl^ititiWA %t th^ thftt au cmroat miitti 4i$i;»loie 
kl^wl^hga ittfOi^aired by him ^ an^h. does nott in jgrenerab ^Pli4y 
wmore the agent hae ceased to aot^ and there is another agent, 
e^ual means of knowledge, acting for the priacijpal in the 
transaction.^ 

An agent may purchase property from his principal provided 
that he deals at arm’s length and folly discloses all tihat he 
knows respecting the property; but if any underhand deal-* 
ing or eonWealmeiit appears, the transaction may be set 
aside at the instance of the principal.’ So, where an agent purcha¬ 
ses his principal’s property in the name of a third person, the 
transaction will be set aside without inquiry as to the inade¬ 
quacy ot the price. On this ground a specific performance of a 
contract by a director of a railway company with the company 
to take refreshment room was refused against the company.* 

Where a solicitor takes a mortgage from his client the 
court will not enforce any unusual stipulations in the mortgage 
disadvantageous to the client’ and will restrain the solicitor 
from exercising his rights as mortgagee in an unfair or in-* 
equitable manner,® Where a power of sale exercisable at any 
time was inserted in such a mortgage Without the usual pro¬ 
viso requiring interest to be in arrear or notice to be given, and 
the solicitor sold the property under the power, he was held 
liable to the client in damages as for an improper sale, it not 
being shown that he had explained tu the client the unusual 
nature of the power,^ 

A solicitor purchasing property from his client must, in 
order to support it, show that the price paid by him was ade¬ 
quate, that he took no advantage of his position, and that the 
sale was as advantageous to the client as any that the solicitor 
could have obtained, with the exercise of due diligence, from a 
third person.® Where, however, the principal had distinct notice 
at the time of the transaction that the agent was one of the 
beneficial purchasers and took no proceedings to set it aside for 
mure than six years, the property having advanced m value in 
the meantime, he was held to have lost his remedy by his own 
laches ® 

A solicitor is not permitted to bargain with his client for 
any benefit beyond the amount of his legal remuneration, and 
during the time he is acting as solicitor for the client he is 

1. QthhM y DanM, U®®2), 4 Qiff 1. 

2. SeoU y. Dunbar (1BS2), 1 MolL 4A2. And see Edward* y, M^yrieh (1642), 2 
Hera 160, MontesquiBU v Sandys (1811), l8 Ves 802 

а. jtfo PhsrBon y Wait (1677), 8 App Cae. 254, H. L; Murphy v, 9 Xr, 

B 329; Crow* y. Ballard, (1790), 2 Ooi 253; Lewie Htllman, (1852). 3 H L ; Oee! 
607, H. L. Cane ▼. Allen (IS14), 2 Dow 269 , H. L.; VppingUm v BuTltn, (1342), 3 
Dr A War l84. 

4. Wianagfm y G. W, Ry, (1866), 19 L. T. 845. 

б . Cowdry y. Day (1359), 29 L. J. Oh. 39; JSyr* v Hughe*, (1676), 2 Ch. D. 146. 

6 Macleod y. Jan** (1663) 24 Ch. D. 269; PoarBon y, B*n*on (1$60), 96 Beev. 568, 

7 Beady v Prendergati (1687) 56 L T Ch. 790, 0, A. CoM^um v. Wdtoard*, 18 Oh. 
D. 449, Craddock y. Soger* (1BB4) 53 L. X Oh. 966, 0. A Compare Pooimy y 
Wheiham, 9 T L. B. 606 0. A. 

6. Snpery y King (1666), 6 H. D. Oae. 627: Pieoni GihraUar (1674), h.% bP a 
516, P. 0.: Jrrigki f Cari*r, 1903) 1 Oh. 27; Mobdy v. Oote, (l9l7)* 2 Ch. 71. 

6. WatUBOorih t. Lloyd (1864) 10 H. L. Oaa. 566. H. L. 
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iaoapablo of iidootriinigr AZiy gift or reirard bodidas suoh r6fmimom<^ 
tion« even if there ie e^epioion of any frmi, mierapresenta^ 
tion or undue influenoe^^ 8o, where a oUeut^ who had recover¬ 
ed certain property after protracted litigation, shortly efter- 
wards conveyed, by deed of gift, a valuable portion of snob 
l>roperty to the counsel engaged on his behalf, in considera¬ 
tion of services, etc., rendered in connection with its recovery^ 
the deed was set aside on the ground of want of independent 
ad vice, 3 So also where a client settled property in trust for 
himself for life, and then for his niece, who was the 
wife of his solicitor, for her separate use, the deed was set aside 
oil the ground that the client had not had independent advice.^ 
So the executor of a deceased client was held to be entitled to 
have a gift from the deceased to her solicitor set aside, although 
the deceased, after the confidential relationship had ceased, had 
expressed her intention to abide by the {fift, the circumstances 
not being such as would have debarred her, at the time of her 
death, from having it set asideThis rule, however, does not 
apply to gifts by will;^ and, except in the case of solicitor and 
client, the general rule is that a gift inter vivos from principal to 
agent is valid if the agent proves that there was no undue in¬ 
fluence on his part.<^ 

As a general rule it is most undesirable that a person who 
has acted as a pleader or solicitor for a party to a suit or is 
interested therein should become the purchaser of that party’s 
property when made the subject of a judicial sale in that suit 
and such transaction should be viewed with great strictness.'^ 
But the pleaders of the parties are not altogether incapacitated 
on that account to make such purchases® provided they can 
show the utmost good faith and that their conduct in making 
such purchases was free from all suspicision. So a pleader who 
is instructed to obtain the permission of the court and bid on 
behalf of the execution creditor at a sale in execution of a decree 
is not under an actual incapacity to purchase on his own account, 
but the onus lies heavily on him to prove the transaction free 
from all suspicision on account of the fiduciary and confidential 
situation in which he stands in the matter.® He should give his 
client information of his intention to bid on his own account 
and obtain the court's permission. 

It has been held under the English law that where an 
agent who is employed to purchase property on behalf of his 
principal, purchases it in his own behalf, and it is conveyed or 

1 . Morgan v. Minett, 6 Oh. D. 636; 0*Btien y, Lewia 32 L J. Ob. 362; Wright y. 

Frond (1806), IS Vbb. 138. Wright y. Cartor, (1903) 1 Oh. 37. 
a. Brown v. Kannedg (1864) 83 L. J. Oh 842; Jthodea v. Bate, (1865) L. R. 1 Oh. 252. 

8 . LilM y. Torrg, (1895) 2. Q. B. 679. Llogd y. Coote, (1916) 1 K. B. 242. 

4. Tgara y. AUop, (1866), 59 L. T. 367, 0. A. 

5 . Parfitt y. LawloM (1872), L. B. 2 P. 462; Walker v. Smithy (1861) 29 B«ay. 894; 

Barrg y. Butlin (1636), 2 Hoo. P. 0.460, P. 0. 

6 ffunterv. Atkine, (1882) 2 Mjl. A K. Il3. 

7 . Shekk AJmuddin v. MaH, 1677 P. J. 162. 

B. Alagirisami y. Bamnothant 3U4. It 

9 , y. KottagOy 15 Mad. 3S9. 

10 . Ibid; 8a0 alao Greeniaio v. Xing> 3 Beay. 49. 
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course of agency. 

No agent is permitted, unless with the consent of his 
principal, either during or after the termination of the aganeyt 
to make use in any manner prejudicial to the interests of the 
pritLoipah of any materials or information acquired in the course 
of the agency. ^ '‘The duty of an attorney to be true to his 
client or of an agent to be faithful to his principal does not cease 
when the employment ends, and it cannot be renounced at 
will by the termination of the relation. It is as sacred and 
inviolable after as before the expiration of its term'’. So observed 
the court in a case in America in which an agent, who, by reason 
of his employment to assist his principals in selling land in a 
tract on which they had option and which they were exploiting, 
had learned of the location, value, and possibilities of the tract 
and who were its owners, was not allowed by renouncing his 
agency, to purchase the land on his own account and thus defeat 
the purpose of his principals and was charged as trustee for his 
principals in respect of the land he had purchased in violation 
of this duty.3 So, where a barrister, who was employed as a 
legal adviser and confidential agent, having acquired a knowle*^ 
dge of the extent of his client's property and liabilities pur¬ 
chased certain charges on the client's estate for less than their 
nominal value, after he had ceased to act for the client, it was 
held that he was only entitled to recover from the client the 
amount actually paid for the charges with interest, he having 
purchased thena without the consent of the client. < So where an 
agent acquires information respecting trade secrets, formalities, 
list of customers and the like, under an express or implied con¬ 
tract not to disclose it^ or under such circumstances as made it 
confidential, s he and his confiderates usually, may be restrained, 
either during or after the determination of the agency, from 
practically appropriating this property of the principal by 
using the information so acquired to the principal’s detriment.'^ 
In a variety of cases, the former agent has been restrained on 
this ground from using lists of customers, codes, diagrams, 
patterns, catalogues, price lists etc., which constituted the 
principal’s property, and which the agent acquired or copied 
without his principal’s consent, to their subsequnt use while be 
was in the principal’s employment.^ The principle involved in 

1. Lee8 V. Nuttall (1834) 2 Myl. AS 819; Austin v. Cbitnbera, (]B»7), 0 Cl. A 71., 
H. L.: Bartlett v. Fi^eregill^ 1 Oox 15, Bowstead, Arc. 51, p. 105. 

2. Bowfit«ad, Art 53, p.l09 citing Robh v. Green^ (1896) 9 Q.B 3l5, Louie v, StuMe 

(1895), 73 LT.220, O.A., Lamb v. (1893) 1 Oh. 218; Uverpoot VittoHa, 

etc, Socff. V. ffouefon^ (1901) 3 7.42; Kitehnei v. Clrnban, (1909) 1 Gli.4l2; Amber 
S%zc etCu Co, V. Mmzel^ (1913) 2 Ch.239. 

3. TiHee r. ComHoeh, 57 C.C.A.646; Vennieon y, AldfieKlX^ Ho.App,700. 

4 Carter V. Palmer, 8 O.A7.657, HobAajf v. Petera, 99 L.J.Ob. 9S0; Ptetten ▼, UeimIHon 
2 OoU.546. 

5. Bee KalUr, p.6l4 and the American aathontiea cited therein 
B. Ibid. See alee XCirekner v. Grubaih (1909) 1 0b.4l8. 

7. Heehmo, B.1910. 

8 . Mecbem, 8 . 12 ll; Katiar, p. 014 . 





ttik mU ha# be^ii adoi^ted m aeetion 1S0 ol tiia Indiwa Sltiiiaivoe 
Act, lS7g, which ran# thus:- barmtar^ wttora«i^» plaa^r ojr 
Iraki] shall at any tizoe be permitted imiees with hi# dient^B 
expiress consent, to disoloee any eommunieation made to him in 
the oonree and for the pnrpoae of hi# employment a# such barri#* 
ter, pleader, attorney, or vakil by or on behalf of hi# client^ or 
to the contentfi of condition or any document with which 
he haa beopme acquainted in the course and for the purpose of 
hi# professional employment or to disclose any advice driven by 
him to his client in the course and for the purpose of such 
employment. 

Ihio^atM. This rule, however, does not apply to the experience, skill 

and training which the agent aicquires in the ordinary course df his 
agency. ^ ’’ Every agent has a lawful right to carry with him in¬ 
to a new employment all the skill and knowledge acquired in- 
his previous engagement and nothing short of an express con¬ 
tract on his part not do so# will debar him, and then only under 
the strict rules of law especially established to protect trade 
secreta’^^ So, although patents for invention made by others and 
used in the business of agency by an agent are also protected by 
the rule like other property of the principal, yet if the invention 
was made by the agent himself even during the continuance of 
the agency and even where the agent’s attention to the matter 
was the result of the knowledge or information acquired in the 
principal’s business, it is not covered by the rule and the princi¬ 
pal oaunot claim it as fruit of the agency or as the result of the 
relation unless the agent was employed by the principal to make 
invention or there was an express contract that any invention 
made by the agent during the course of the agency will belong 
to the principal. ^ 

61. Agent’s duty to pay to the principal all the sums received on 
the principal’s account 

Subject to such deductions as an agent is allowed to make 
in respect of advances made or expenses properly incurred in 
conducting the business of the agency and in respect of any 
• remuneration to which he may be entitled for the work done as 
agent and subject to his right to interplead in respect of any 
sum where the principal’s title is contested as regards ib by 
some third person every agent is bound to pay to his prinoi|w) 
all sums received on his account. Section 216 of the Indian 
Contract Act provides as follows:— 

Subject to such deductions, ^ the agent is bound to pay to 
his principal all sums received on his account. 

(8. 218, Indian Contract Act, 1872). 

The English law on the subject is thus stated by 
Bo wstead* 5 

1. #• i2i#. 

2. ilmo Era Qa$ Co., y. 44 Ill. App. 477. 844 olso Fro^ektr y, 9S 

Ved. 876 Of. TrwfUf y. AFttn#, iSSi A. 0. 7. 

a Ben Katitr, p. 615 and tb4 Imoriaaii anUtdritiei iiHod therein, 

4. Ae enameretad ip 8. 2l7 of the hidian Ocmtrset Aet, 1672, see In/rog 

5. Ariiol* 42, p. 96. 
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e&iiixi# thkiv^astM in em if 

xnt^ntf umB reonived m smp^ of a roid or illeiml traoia^Uor^ 
I^viwd tbatii whi^ money is obtained by an agent wrws^ 
fttily^ or is paid to Him under a mistake of faot or for aooneidera^ 
tier epbioh faila he may show ^at he has ris^d it to the 
eon from whom he so obtained it or who so paid it to oitn; and 
where money is paid to him in respeot of a voidable oontract; 
he may show that the contract has been rescinded, and the 
money repaid, even if the contract was rescinded solely on the 
ground of his own fraud. Provided also, that no principal 
can enforce an unlawful transaction between himself and his 
agent. 

**An agent who receives money to the use of two or more 
principals jointly is bound to account to them jointly, and is 
not bound to pay over to one or more of them the whole or any 
part of such money without the consent of the other or others, 
whatever may be the rights of the principals in respect of such 
money as between themselves. 

^'Every agent, in accounting for money received to the use 
of his principal, is entitled to take credit for all just allowances, 
and for any sums expended by him with the authonty of the 
pnncipal, even if they were expended for an unlawful purpose; 
but authonty to deal with money in an unlawful manner may be 
revoked at any time before the money has been actually paid 
away”. 

The fact that the money was received by the agent under 
an illegal^ or void^ contract, or claims are made in respect of 
it bv third persons^ is no valid excuse for the agent for with¬ 
holding payment.® If an agent receive money on his pnnoipars 
behalf under an illegal or void contract, the agent must account 
to the principal for the money so received, and cannot set up 
the illegality of the contract as a justification for withholding 
payment, which illegality the other contracting party had waiv¬ 
ed by paying the money ® Upon this principle it hab been held 
that an agent receiving cesses from tenants which are illegal 
under the Bengal Tenancy Act,’ or moneys due to the principal 
under a wagering contract, ® is bound under the provisions of 
section 218 of the Indian Contract Act to pay the same to the 
principal But this rule does not apply where the contract of 

1 Se« infra Ttaia Article relatea to asent^t n^t to interplead 
S Bangfisid v Wilstmt 16 L J Ex 44, Farmet r Snastt, 1 B A P 294, v. 

F/Uat, 1 B A P. 8 

3 Oe MoHot y. S3 L J g. B 248^ Bridfftr v Savagit 14 Q B. P |ft3, aa# 

also Maobend, B. 1AS2 

4 Baa Kattar, p 602 and the anthoritios mted therein 
4 Bk&lm ITath v ATM/ Oknnd, 69 All 039 

0. Tnwni y Ailioi (1797) 1 B. A F., Sbe also FaitmiiigFa Ck^Uar y. Ch^dMingam 
Chamr (1931) 44 Had. 884=e60 1. 0 127. 

7 Naggndrabala y Ouru Bogai (1908)60 Oal 1011 
0. gM4irirtay.irWo«wi«iA,69Aii mt. 
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in m actira bj^ tba i^km^t mat it bra bran ragiNkm to Ibn^ra^ 
mm tmm wb^ it wra iraairad^ In llnma^ H, 

a|f«ni raid a hotae and nraived the pnrobara^indney* Tha aala 
aiabsequently reaoindad on tha ground of the agent's fraud, 
and the parchase-jnoney was repaid. The agent was not held 
liable to the principal for the amount of the purohaBe-^money. 

A turf ootninission agent employed to make bets must pay 
over to the principal the amount of any winnings actually recei¬ 
ved by him in respect of such bels» though the bets themselves 
are void by statute (8 and 9 vict, C. 109) and though in consequ¬ 
ence of the provisions of the Gaming Act, 1892 (Engl.) he would 
not be able to recover fiwm the principal the amount of kny 
losses paid in respect of the bets.^ 

As already stated, where the contract of agency kself is 
unlawful and unenforceable at law, the rule does not apply. ^ 
But iu such case as well the agent must return to the principal 
whatever he has received in advance, if the principal has not 
employed him on such contract, and he cannot plead the illegal¬ 
ity of the contract in defence. ^ 

OtM^MMiss. An agent who receives money for the principal's use cannot 

dispute the claim of the piinoii>al on the ground that other per¬ 
sons are interested in the subject-matter of agency, their claims 
being a matter between them and principal with which the 
agent has nothing to do. So, where a ship which is the proper¬ 
ty of A is transferred to B as security for a debt and B insures 
the ship for and on behalf of A and company, and charges them 
with the premiums, the ship being lost and B receiving the insur¬ 
ance money must pay it over to A and company after deducting 
the amount of his debt, and cannot set up A.'s title in defence-^ 
A solicitor who has received money on behalf of his client must 
account to him therefor and cannot set up a jtis tertii.^ 

Where money is paid to an agent on account of his princi¬ 
pal by a person who is indebted to the agent also, he must pay 
over the money to the principal, and is nob entitled to appro¬ 
priate it to his own debt. Thus the agent is even estopped from 
setting up his adverse title to such money. 

1 . SySct Bmdon (1S79) H Ch D. 170, pei Jesflel M. tl, at pp 198 ef sgq^ vrhmtd 
tbe tArlier oasea ara oonaidared and explained. 

9 . Murray v. Mann (lB4S) 2 Ex. 588; Shee v Clarhmm (ISIO) 12 East, 607=11 B. a 
478. In the former ease the oontrsofc nnder whieh the payment was made wee 
resomded on the groond of the agent's fraud. 

а. aS4S). 2 Ex. 038=17 L. J. Ex 256. 

4. IM Mottos V. Bsnjamin, (1894) 63 L. J. Q. B 848. Bridyor T. Saoagtt (lS85), 15 
Q. B. 863^ pver-mling V. Adams, (1857), 26 L. J. Gh. 641. 

6 See also Booth v Hodgfson, 6 TB. 405. 

б . Miooftrt V, Biudskoptf 32 Am- Bep. 731; Clarks v. Brown, 77 Oa. 606; Wars x. 
SpinHSy, 18 Am. Oes. llSl. 

7, Meksfis V. Ogdiby^ 6 FHpe 868. 

6 . mmm y. Mamond, (1S19) 8 B A A. &I0. 

6 MauJrtstn v. Matia. (1987) 8 X, B 148. 

to. aMth V. OMUim (1844) 13 M. * W. 48Si Maw *. M*m, (1834) 4 & * 0. flft. 
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mild InaM by* tbe brok^r^ The broker |0 e^titkd m dediieC 
jportio«k^k iMi bjr bhe ^iideriiqi;!^^ % the loll pT«Haiu3&9, 
if ho 00^0 a$ Agent for both parties* ^ 

A faetbr rai^s money by wroagftiUy pledging the goods 
ol hifl pnneipaL The principal may, if he thinks fit, adopt the 
transaotion, and treat the money raised as money had and tioei** 
red to his use* ^ 

‘ Although a t&Mldar is bound to account to his landlord 
for all payments yoluntariiy made by the tenants in excess of the 
rents due from him yet, if the sums are exacted by the fahsil!dar 
trithin the meaning of section 10 of Act X of 1859, ^ they cannot 
be recovered by the landlord in a civil suit. 

Where, however, money is obtained by an agent wrongfully Xxeepbioiii* 
or is paid to him under a mistake of fact,, or for a consideration 
which fails and the agent is personally liable to repay it to the 
parson from whom he obtains in pr on discovering the wrongful* 
ness or mistake or failure of oonsideration, repays it to such 
person,^ he is not liable to account for it to the principal as 
the claim of such person to repayment is a claim between him 
and the agent and not one between him and the princi¬ 
pal and, therefore, the agenn is justified in refusing pay¬ 
ment to the principal. also where money is paid to him in 
respect of a voidable contract, he may show that the contract 
has been rescinded and the money repaid, even if the contract 
was rescinded solely on the ground of hie own fraud. ^ 

An agent who receives money to the use of two or more Agent or 
principals jointly is bound to account to them jointly, and is joint prinoi^*^ 
not bound to pay over to one or more of them the whole or 
any part of such money without the consent of the other or 
others, whatever may be the rights of the principals in respect 
of such money as between themselves.^ The agent, in such 
cases, is not discharged from liability by accounting or paying 
to one or more of them unless by the authority of or un¬ 
less the principals constitute a firm of partnership and the busi¬ 
ness in which the agent ia employed and in respect of which the 
money is received is a partnership business. In such cases all 
the principals must join in a suit against the agent and he is not 
liable to render separate accounts in separate siiits to each of 
them.® The agent may, however, either expressly or by impli* 

1. 8fi« V, Clarkson, (1810) 12 JiAst 507. 

2, Bontl V, Steward (1842), 5 Scott N. K 1, 26. 

8. Nobin Chander Hay Ckowdhry v, (hioroo Qi*b*nd Surmak MofO^mdar, 14 W. S. 

447. Btit sec Nttymdrahafn DtuH y. Cttru Doyal Muker^ 80 Oel* 10il« 

4. See Bowfttead, Ait* 18?, p* 807; eee eleo aiiddr *Ageflt*e lielniar to third pmOAe, 
infr^a. 

8. See Bowetead, Art 48, p. 86; Murnty r, Mann, (1848), 2 Xi. 660; Shoe y. {Bsirksbn 
(1610), 18 Uist 607. 

6. mtstUl y. QriffUh (1884); 3 O A M. 678; Beaih y. Chilton (1844), IS M. A W. 082; 

Lee 7 . Sankey (1878), Ii. B. 15 Eq. 204; innes y. 1 It A E. l45; Jones 

y. OiOhbsrieoni L. E. 8 Q, B, 604; Bowetted, Art. 48, p. 06. 

7. Jnydip Frasad SaheH y. ML Hajo Kusi^, 1086 But 117. 

5. Zndir Bmkeh y. JteHoknrandae, 08 I. a H6; IVimWW y* Bmpety, 8| f^u 
Aon. 806. 





hf joint 
OQb-i^to* 


itftliiotk mmxmfd the dmijr to ttoeoimt to of tbe pmotpale 

md in tbot oyeot eaeh moF donmd ta Moouatiiig lor 
hiFraapeetiye intare^t^ 

Where two or more ageiite have joiatlF aadertakea to act 
they are jointly liable to account 3 But owe ia not ordinarily 
liable for the default of another which he did not aanotion or 
partioij>ate inf and which wae not made poaeihle by any neiifleet 
of owxL^ Sub-agents, as has been already pointed out>^ are 
ordinarily responsible to their employers only.® Where, however, 
funds of the principal came into the hand of a sub-agent or even 
a third person who has no duty in respect thereof but to pay 
them oyer to the person to whom they belong, the principal by 
timely information of his claim, may recover them directly from 
such sub-ageut.® 

62 . Daductioita which the agent is allowed to make. 

An agent may retain, out of any sums received on account 
of the principal in the business of the agency, all moneys due to 
himself in respect of advances made or expenses properly incurr¬ 
ed by him iti conducting such business, and also such remunera¬ 
tion as may be payble to him for acting as agent 

{S. 217^ Indian Contract Ait, 1872), 

The right conferred in this manner is in the nature of retai¬ 
ner, and assumes the agent to have money for which he is 
accountable to the principal in his hands or under his control. 

5. 221 of the Contract Act, further gives the agent a possessory 
lien on the principal’s property in his custody. Nothing in the 
Act expressly gives him an equitable lien, i e , a right to have 
his claims satisfied, in pnoiity to general creditors, out of 
specific funds of the principal which are not under his control. 
Such a right, however, may exist in particular cases. In the 
special case of a solicitor it is well settled that a judgment 
which he has obtained for his client by bis labour or his money 
should stand so far as needful, as security for his costs, and he 
is entitled to have its proceeds pass through his hands. The 
courts will not allow any collusive arrangement between parties 
to deprive the solicitor of this benefit.*^ But intention to defraud 
the successful party^s solicitor is not presumed from the mere 
fact of the action being settled Without his assistance.^ Tt has 
been commented upon that it seems doubtful whether this rule 
can properly be regarded as having anything to do with the 
general law of agency, and therefore whether ii can furnish any 
safe guidance for the rule laid down above.® 

1. LthPitM ▼. hmf/lnw, SV Mo. A.pi». 639. 

2. MnMH V, WtilkfH4>4ffk, IhO F^d. 699. 

6 Coihum ▼. &rantt 16 App. D. C, 107; BarrM w. FormtM^ SS Md., Bruan v. 

QUlH, 4 L. B. A. 529; See Kitur, p. 565. 

4. fiee notes on pages 303 to 809 

6. Meehem, S. 1330. Quitch ▼. JfaUimaH 8iaU Bank^ 56 lows 434; 50rp«nn< T. Mmitn, 
131 Ps 5B0. 

6. See ]f 0 ohein,e. 1321. 

7. JSx part* Morrt^tan (1368) B. 4 a a 153, 156. See Cumanji Sangikko^Y, 
B 4 f 0 kau>fi rtjpai (1906J 30 Boin. 97. 

3. (im) 

9. BeeBolloqktf XiaU,p. 538. 
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Sb^ ^ #f t|i 0 liSgal Pmctitioi»9z« A^ itnot rM^PEiMwi 
img mnaA At^ in oovut; hnt the pleader 4x4 not, by rowoa of tlntt 
£ao <4 looM km ti^t tindei* tlio prosei^ aoetion to Mtjaio diobojM^ 
mn^nto toado by him on his client’s behelf pot of the etune thet 
mey be received by him on woooimt of his client ia tAie oftse.^ 

The word ‘‘business’^ in section 217 of the Indian OoiMw^ct 
Apt means the same business or a continuiner business^ Hoaoe 
money received by an asfent In one business cannot be retailed hy 
him on account ox remuneration allegred to bp due to him in a 
different business altogether which had lony since been comp* 
leted.^ 

A pakka adatia is entitled to the chareres of remittinfi^ to 
the constituent the profits made by him on the constituent’s 
behalf, as an afifenb under section 217 of the Indian Oontract 
Aot.® 

The subjecst will be dealt with in more detail in the follow¬ 
ing chapter. 

63« Liability to pay internt when arisea 

No interest is payable by an a^ent in respect of money 
received by him on his principal’s behalf, except under some 
contract express or implied, or where there has been some 
default on his part, such as a dealingr with the money in brea^ 
of duty, or a failure to pay it over at the principal’s request, in 
which cases interest is payable from the date of default. The 
agent must also pay interest in all cases of fraud, and on all 
bribes and secret profits received by him during his agency,* or 
when he has himself realized interest on the amount due from 
him by investment^ or by use in his own business ® Bub where 
he has been guilty of a fraudulent concealment of the realisation 
or has retained the money without reasonable excuse inspite of 
a demand from the principal therefor'^ he must pay interest on 
it from the date of receipt in case of fi^audulent concealment or 
from date of demand in any other case, at such rate as the court 
thinks proper, by way of damages for detaining the principal’s 
money without reasonable excuse.® Interest in such cases ia 
also allowed upon the grourd that the agent has retained in his 
possession money of which it was his duty to make some other 
disposition.® For instance, if he has received money to be de- 

1, 8 \thf >0 PiUat V Pamatfamt Aifynr^ (1903) 27 MAd 712 a 23 of the Aot of 1879 
|uui boon repealed by the Uogal PraettPoners (F««a> Aot, 1923, the case 
cited IB a asefal liloatration of the principal involved. See Polhick A Mlilla* p. 
bS4 

2, 8ardar Mohammad v Babu^t$owandhi 49 P B. 1889. 

8. Kadarmai BhuramtU v Surajmal &ot4ndram, (1907) 83 Bom. 364. 

4 Halsbory, Vol. I (Sad Bdo)., Art 428, p. 249 and the anthocltiea ctted therein. 

5. Oanooa Sethm^am v. Bamt$mpami Soraa^, As X. O. 219; BaaooU v. Ktnney, 24 Oonn. 
267; Wilhamm v Btorra, 6 Jopns. (N. T) C8&. 353; t^andU v. Scolt, #2 Pa* 499. 

6. Hardwek V. Vomon, lA Ves 904. 

7. Edffo 11 V. Day, L B* 1 G. P. 80, 

8. mraan$ v Blafns, 96 ti. 7. Q B 911. O. A.; See £a«te p, 967.^ 

9. Waddoi V. Sieanti, 91. If. 0. 108; 

Mardiok v. Garrick, I*. A. 9 Ch. 283. 
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«mh potioe witoia a reasoii^Ua timeA Where the Ageat is 
entitled to retain money by virtneofeoinelieiiorebArgdheii^* 
of eouree^ not liable to pay mtereet for each retoiitioa*^ Borne 
Amerkeai aethoritiee even go to the leofirth of holding that it ie 
the duty of an agent who hafi collected money for his principal 
to giye him notice of that fact within reasonable time and that 
failing in this duty he is projperly chargeable with interest 
from the time when such notice should haye been‘given even 
though he had acted in good faith. ^ 

64. Agent's duty to keep principal's property separate, and to 

ptreserve correct accounts. 

In order further to safeguard the principaFs interests from 
being jbopardiaed by the ugenb by taking undue advantage of his 
fiduciary position the law provides that it is the duty of the 
agent to keep the property sjid funds of his principal separate 
from his own^ and to keep and preserve and at all proper times 
be ready to produce true and correct accounts and statements of 
the business with which he is entrusted, together with all such 
reoeipts, vouchers and evidence of dealing as may be necessary 
to fully and fairly disclose the details of the transactions, not 
only with a view to protect the principal from further liability 
but also to furnish the means for a complete settlement of 
accounts between himself and the principal ^ 

The English rule on the subject is thus laid down by 
Bowstead:^ 

” It is the doty of every agent— 

(a) to keep the money and property of his principal separ¬ 
ate from his own and from that of other persons; 

(b) to preserve and be constantly ready with correct 
accounts of all bis dealings and transactions in the 
course of his agency; 

(o) to produce to the principal, or to a proper person 
appointed by the principal all books and documents 
in his hands relating to the principals affairs; and 

(d) to pay over to the principal, on request, money recei¬ 
ved in the course of the agency to the use of the 
principal 

Where an agent is permitted to retain for investment 
mouey belonging to his principal he is in the position of a 
trustee’l 

1. ftHi V. a 0n7 (Maas.) 60; Sdhiri^r v. Ifietl, 91 Mioli. SSl. 

% V iVWtia, 9 Bek (HftBfl.) Chrk t ifdOrfjf, 17 M«m. 14. 

8, 'T. Sfe 0 iiH, 9 Oonn. 171. 

i. Bee Meohem, 8.1841. 

6 Bee Meohem, 8. 1385; fioweteed, Ail 46, p 9$ 

6. Bee Meohem, B, 1884, 

7. ATt.4«,p.3» 
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a4i44t 4ppa for m ^eoooat of kkm^n^f wm^im 
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s«oiit^s fsUure to hoop oorreot acoomats in violotion o| Hi# 
obvious 4ti^^ authorises uufavoureblo ipfereuceo and suhie^^ 
him wbeu for an accost to a burden of sUspfdio^ 

as ijrell as of proof* ^ AU the more so will this W itm 
wl^re it appeal^ that the agent has destroyed suoh aoeoiinta 
as he had as the maxim 'Omnia pre^umuntur oonfm 
spoUatarem! will apply to such ease. ^ So, if he mixes the 
property of the principal with his own, everything not 
proved to be his own will be deemed to b© the prinoipars.'* 
If, without authority^ he commingles in his dealings the 
goods of his principal and of himself, the principal will have th© 
first charge upon the proceeds,^ If he mingles the funds of his 
principal with his own and the whole is lost, he must bear the 
whole loss and indemnify the principal for his funds.® Thus, 
where an agent pay his principara money into his 6wn banking 
account, he is responsible for the amount, in the event of the 
failure of the banker, even if acting gratuitously,^ and he must 
pay the amount to the principal.® So, an attorney who deposits 
money of his client in a solvent bank in his own name without 
any indication of the trust is liable for a loss occasioned by the 
subsequent failure of the bank, notwithstanding the fact that the 
deposit was made in a separate account containing only the 
principal’s money, and that the attorney was prevented from 
transmitting it by garnishment proceedings against him.® But 
if the agent deposits the principal’s money in the name of the 
principal or in some such way as to distinguish it as the princi¬ 
pal’s money by some indication on the books of the bank, he is 
not liable if the bank fails and the money is lost.io 

Where an agent mixed up his money with the moneys of 
his principal the onus clearly lies on the agent to prove that 
in any particular transaction which be claims to be his own he 
employed his own moneys.i^ 

An agent who improperly refuses to pay over money 
on request is chargeable with interest from the date of the 

request.12 

Where an agent mixed up his private transactions with 
those of his principal, and failed to prove that the money was 

1. OfOff V. (1S54), 20 Bear. 2l9; J^nkini V. Gottia (IS27>, 8 Him. SSftv 

2. Pa^fwn V. ^oignard, 47 Ky. 819; Mnnig JUnin Co. v» HmgK ®1 HI. 83; Armmr 

Qaffi}/, 80 N. y. App. Piv, 121. 

8. Armttur v. (hiffei. mffnt; Sr6 also v. iTonq, Baig v. Cray; 20 Beay. 218 
4. iMpUtn T. tflkiti (ISOS), l.'i Tea 482. 

8. KenfMmp Guano Co. v. Wappoo MUh, ll9 Ga. 776; SimmOHo y. 41 W*. 

va. 738. 

6. In re Budgeo EokUo, 06 Vt. 70; Katiar, p. 668. 

7. MaOBog v. Banner, 1 JaL B W. 241. 

6. Wrniamo v. WiUktim, 43 Am. Bep* 708; See Xatlar, p. 660 And Uie aaiibiktitfOji 
eited therein, 

9. Naltnor r. J>*i^an, 68 Amsr* Bep. 81. 

10. B&rufood y. Bamooot 49 Am. Bep. 789; StaU y. Gi^eontddU, 96 Bep. 788. 

11. Sirdhnr taonnia Bae y. CofMi/ Boo, A. I. B. 1940 Bad. msst 1B$ 1. C. 638* 

13. Bammt y. Binino, (1987), 68 L* J Q. B. 611. 0. A* 
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to be tone iMe iaeemitob ee bo did not eetM^ bimeell tiiet the 
afent wae borroonM ^ the legal oeioeeity of tbo mrd^e oetate^ 
be wee hold pereonelly Itohlo. ^ ISrery preenniptioii leiU bd 
iliade ageiiiet the agent he mehee It impoeelble for the 

prinoipatl to distingnish hie property. ^ £ven if the agent 
depoeits aesete beloo^ng to his principal wM bankers on their 
bank notes earrying interest and the bankers shortly fail, there 
being no necessity for such deposit, be mU be held liable^ 

As it is the duty of the agent to keep and preserve and at 
all prot^r times to be ready to produce true and correct accounts 
of all his dealings in the business of agency as well as all the 
property and funds of the principal in his hand, the account 
should be such as would be sufficient not only to protect the 
principal from future liability for such transactiotis but also to 
furnish a satisfactory basis tor a complete settlement ot account 
between the agent and the principal.^ It is his duty to keep 
and preserve true and correct accounts between himself and his 
principal and to furnish him detailed and itemised statemets of 
receipts and expenditures. The statements must be of such a 
a character as to enable the principal to make some reasonable 
test of their honesty and accuracy.* For instance, where an 
agent is employed to sell the goods of several persons as for 
example a factor, he should keep distinct accounts of sale made 
for each of the principals and if he should sell on credit and 
accept pronotes for the price, he should take separate pro-notes 
for the amount due to each "principal unless, of course, he sells 
as a commission merchant holding himself responsible to the 
principal as vendee thereof. If he does otherwise it may result 
in a reasonable change in the right of each principal in case of 
a failure of due payment and a difficulty may arise in acceftain- 
ing the exact amount of property of each in the re^eotive notes 
BO taken.* So an agent employed by a testator to collect rents 
and continued in employment by his trustees after his death is 
not exonerated from this duty by furnishing accounts 
showing only the rents received and the names of the 
tenants who paid them, but must furnish such an account as 
would identify the particular properties from which such rents 
arose. 

No particular mode of preparing accounts is, however, 
prescribed by the law, any form of accounts which can furnish 
a satisfactory ba^is of settlement of disputes that may arise as 
regards accounting between the principal and agent being 
deemed sufficient.* Technical nicety ot book-keeping is not, 
of ooursdy in general to be expected, What is a reasonable 


1. J«tff0urnath Roy Chout^ry t Mnnorakha 2 W. B., 150. 

2. At mory v. Delarmrot 1 Str,, 604. 

S, Barke v. Martin, 1 S2&; J^rteker WinZili^, 8 Hadii., 79* 

4. See gechem, S. 1834 

5. Sea pp. 559, 57c ftnd the Amenean aothoxitiea oited tbeireia. 

6. CJarko V, T^pin^, 9 Bmv. 2*4^ 

7. P'MH V. ih^rdon, 12 L. T. 302. 

8. See Meobem, B. 1834; Xetier, p. 570. 
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Mooiiiit kapt should, howovar^ bo ti^no aad hoaost. It h^ 
aoaordiajfly boon held that an a^ent who jknowingty rendeca 
falfe ^eouhto, dhargingr Itifl prinoipial with more than the true 
efCN^utttorareditinir is^lfU^y of such disloyalty 

to justify his dischar^te and to forfeit his risrht to oom^etisa* 

Tt has eIko been held th^t although it is the agent’s 
duty to keep correct accounts yet if the principal himself has by 
his own interference or looseness of methods created or so oontri* 
buted te such confusion as to render an absolutely satisfactory 
accounting impossible, the agent ought not to be held to the 
most rigid rule^ and where the principal has, either expressly 
or by implication, assured the agent and reasonably led him 
to belieye that no formal accounts would be required or that a 
particular method of accounting would be satisfactory he cannot 
complain that the agent, if he has acted in good faith, has not 
kept the accounts with the strictness which might otherwise 
have been required. ^ But apart from this, the duty of an agent 
to keep and preserve true stafcemeifts of correct accounts being 
a necessary sequel to his duty to account is nc^t fulfilled by 
reporting to his principal that he has spent a round sum of 
money in prosecuting his employment^ and then swearing to 
tlie fact in a suit to ret over the sum,* 

The agent’s duty to keep and render proper accounts in- 
volves the right of the principal to assure himself that the 
accounts are proper and correct. Measures taken in good faith aj^nt’s ao- 
by the principal to secure a proper accounting and to assure eoanti. 
himself of its property, are, therefore, not in violation of the 
contract, although they may not be within its express terms.* 

It is therefore the duty of an agent to produce to the principal, 
or to a proper person appointed by tne principal, all books and 
documents in his hands relating to the principal’s affairs.'^ 

The principal, however, cannot call upon an agent to produce 
documents, etc., to an improper person, such as a rival or un¬ 
friendly person.® The right of the principal lo inspect the 
agent’s accounts is confined only to such entries as relate to 
transaction concerning him and the agent is justified in refusing 
to show other entries with which the plaintiff has no concern, » 

Where an agent was engaged to sell the principal’s patent 
supplies according to the terms agreed and the principal sus* 
pecting a violation of the terms filed a bill against the agent for 
an account and demanded inspection of his account books, it 


1. makepeace v. Bagtre, 34 L. J. Ch. 367 

3« Little yf. FkippCt 203 Mass. 331; Buslon Btcp Sea FUhing Co., v. Anull, 39 Ch, D. 

3$9l ifiAiolilntim v. Fteming, 40 Can, Sap. Cl 134. 

5. Bobbine T. BobbUtM, 3 Atl. ^b^Maeauiey r Kirad^ 23 B, W. 782. 

i. Cftrrau Y. Chapatel^ 47 La, 409; Hamilton v. MamBUm, l5 N. Y. App^ 47. 

b* Wolf Co, V. Saiem^ 33 UL App. 414; Gladiator Mi»eo Co. ▼. BteoL 132 leva 443. 

3. Walker v. Hancock Mat u, One. Co. , 1922 Am. Cas, Aip. 923. 

7. Bovstead, Art 43, 92; Balabury, Tol. I, 8nd EAd; Art 4l3, p, 243^ Beoan Y. 

Webb (1901) 4 Ch. 63. 

8. badauWl y. Jaopbe, (18B7) 34 Ob. P. 278. 

3, Otarard Y. 33 £. 434. 
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(3, 213i Indian Cantrad Aet^ J272,) 

As between the principal and a^ent there ie a contractual 
position fortified by fiduciary relations and one of the tenns ie 
that the affent ehould render an account to the principal of his 
d^inss with the property entrusted to him in the course of 
the mandate.^ This duty is elementary, and will be enforced at 
need by following in the agent’s hands property represent¬ 
ing money for which he ought to have accounted.^ It is 
irrespective of any contract to that effect. It is not dis¬ 
charged by merely delivering to the principal a set of written 
accounts without attending to explain them and produce 
the vouchers by which the items of disbursement are supported.^ 
The words '*oa demand’’ have been thought to suggest that the 
demand should be made on the ugent at his place of business.^ 

The mere production and even inspection by the principal 
is not the rendition of the account but only preliminary stage 
towards it, which may be in purusance of another duty dealt 
with above and may either ripe into an actual rendition of 
account by^ subsequent stages such as explanations by the agent 
or production and comparison of vouchers etc., etc., which may 
be necessary for a satisfactory settlement of accounts between 
the parties.^ But if an agent, as for example a factor, or com¬ 
mission merchant, renders to his principal an account of his 
trapsaotions, the principal must, in general, if he would object 
to it, do so within reasonable time and if he does not, the agent 
is justified in treating the principal’s silence as admission by 
the principal that the account so rendered was just and true 
and that he was willing to be bound by it. 7 It has been held 
that the question of what is a reasonable time, in this case as 
in others, is usually a question of fact,® but where only one 
inference could be drawn from the facts it may be t^aten as a 
question of law which the ^urt itself may determine without 
reference to jury. ® But to give an account delivered the force 
of an account stated or rendered, because of the silence of the 

1 Hmu^h V. Qm rett^ 44 L. J Ch. dOS 

2. BAawfrii/ v. JifUboAuaditi, 1929 P O. 126=10 Lali. 352=115 I. 0.729= 

56 L A 170 

а. Ok^aicorth ▼ SOwBrds (tS02) 6 Yes. B. JL 212. 

4. Annonfa v. Dicatkanath (ISSI) 3 Csl 764 : LawUnn v. CaleuUa Landing cmd 

pping Co, ilSSl) 7 Oal. 627^ Ham Changer v. Chundar (1381) 7 Otl 

42B; HAib Chunder v. Chunder J^arain (1904) 32 CaL7|3; Ham Oom ▼. BKagwa* 
Bat (1204) 1 All. U J. 34P Uadhwmdaa v. Bdkhai (1916) 48 Cal. 24B, 259-60 
s^=30 I C 697, 

5. Audinnrayana v. Lahthmiharaydna^ A. 1. K. 1940 ttad. 588. 

б. Of AnnOda t. BitOarJkanatAi 6 Cal. 764. 
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tlitaK« in nil auch oaaea^ is that thn (sioto md eiroumato** 
u<m toliod upon, as oanstituting aoquioseaaoot mitst bo snnii 
an mnaonnbly ImA to the mferenise that the principal assents to 
the account as oorreot.^ 

Under the English law, in the ease of a single agency 
transaction nntaiuted with fraud, or where the agency is not 
ot a fiduciary character, the agent is not bound to render an 
account in a Court of equity, unless the aoeounts are so oompli^ 
cated that they cannot be properly investigated in an action at 
law,® Bat tti India the courts Of law are also courts of equity 
and the different rules which pre'^ail in England in Courts of 
equity and courts of law respectively are administered by the 
same Courts. Hence iii India this difference is immaterial. 
Secondly, in this country a suit for money found due from an 
agent upon the rendition of account and a suit for rendering an 
account are identical» The duty which is imposed by section 
213 of the Indian Contract Act to render proper accounts 
applies universally to all kinds of agents and the distinction 
which is drawn in England between agencies of fiduciary 
character and those involving only single transaction, is not 
observed in India. In fact in India all agencies are regarded to 
be more or less of a fiduciary character rendering the agents 
equally liable to the discharge of duties imposed on them by 
the provisions of the Indian Contract Act, subject of course, to 
such variations in their extent as are necessary with regard to 
the nature and circumstances of the relation.® 

The duty to account is owed by the agent to the principal* 
and not to other persons, Thus an agent appointed by the 
administrator of the estate of a deceased person to recover out¬ 
standing debts due to the estate is not liable to account on the 
contract of agenciV to the person entitled to the estate, and it 
makes no difference that representation was granted to the 
administrator as attorney of the mother and guardian of the 
person entitled to the estate, Where a trustee managed the 
trust property through an agent, appointed by him, who leceived 
the income and held the title deeds of the trust properties in 
his possession, and the agent was made a party to an infor¬ 
mation for an account and scheme, the Court held that he was 
not a proper party, and that he could only be called upon to 
accoutit to the trustee. ® So also where the plaintiffs, who were 

1. V. ITkiia, 63 N, T. 870. 

2. Zbidj 900 ftlso Woodward v. Su)fdam, ll Ohio 861 

3. See gowstead. Art 64, p llQ and the aathontiea eited therein. 

4 See Eaiiar, p 674. 

6. Jhop00imnn000 ▼ 16 0. W. N. 104a. See alao smmekmdir Mo^ 

V Chandra Tfaraj^an MukerJooj 82 Cal 710. 

a See gatiar, p 675, 

7. Chidambaram Chm v. Puhaf^ ChoM, (1907), 80 gad. 248. The eplt in tide 
ease was founded on the eontraet of ageney. 

9 Atbomop^OonorM t (Bari of), iS Beay. 696; Mbon BtdAar 

TVweW, 28 W. H. 242. 
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olfiee or agonoy in Imdom ahippod wboafc to Eflgri«^ 
in tbo liondon nmrluiti taking btUa of Miog on wKiob tiio 
wboat was made d^iverabte to tbeiilselTas endoi^sing tboso 
biila to Hathowfl & Company at Glasgow with instructions as 
agents of the plaintiff to sell the goods in London; and ICathews 
db Co, having no house or agency in London endorsed the bills 
over to the defendant who were com-tactors for the purpose of 
the sale of the wheat, the endorsement in both cases being 
merely for the purpose of sale and not for the purpose of pass* 
lag the property; and the defendants effected the sale and paid 
the proceeds into their own account, and from time to time 
made remittances to Mathews & Company, who shortly after 
failed being indebted to the defendants. The plaintiffs then 
sued the defendants alleging that the plaintiffs through their 
agents retained and employed the defendants to effect the sales 
in question and asking tor an account. The defendants denied 
that they were employed by the plaintiffs and contended that 
they were only accountable to Mathews and Company. Held^ 
that the plaintiffs were not entitled to succeed, as there was no 
privity of contract between them and the defendants, and the 
defendants did not stand in any fiduciary character to the 
plaintiffs so as to entitle them, the latter, to follow the proceeds 
of the property in the defendant’s hands. ^ 

It is similarly the duty of all the partners to render true 
accounts and full information of all things affecting the firm to 
any partner or his legal representative .2 Every partner has a 
right to have access to and to inspect ami copy any of the books of 
the firm.^ And subject to contract between the partners, (a) if a part¬ 
ner derives any profit for himself from any transaction of the firm, 
or from the use of the property or business connection of the 
firm name, he shall account tor that profit and pay ib to the firm, 
and (b) if a partner carries on any business of the same nature 
as and competing with that of the firm, he shall account for 
and pay to the firm all profits made by him In that business.^ 
It has been held under the English Law that if no books of 
accounts are kept at all, or if they are so kept as to be unintelli¬ 
gible, or if they are destroyed or wrongfully withheld and an 
account is directed, every presumption will be made against 
those whose negligence or misconduct the non-production of 
proper accounts is due; if however, all endeavour to avoid to 
account, the rule does not hold good.^ So also a partner must 
account to the firm for any benefit derived from a transaction 
effecting or concerning the partnership Thus he will not be 
allowed to supply the firm with goods which he has himself 
bought for his own use at a lower price without informing his 
partners of the fact.® ^ Shortly, it is his duty to refrain from 

1. Zeahnd Iah4 Co , v. ^^aUon^ L. B. 7 Q. B. D. 374, 

3. S. 9, Indian Partneratup Aet, 1932. 

3. IbiU, a. 12 

4. Ibid, S. 14. 

5. V. Walmoiojf, 8 3. A Lnt, 534, t»indl.^ Sr^ 

a BmtUoy v. Ornfwn, IS Bear 75. 
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h a traebe for bimeelf and bis partners, is cs$tui$ qu$ ifirasbnl, 
and the iKmtion ie not improved by the fact that the lessee 
gives notioe of dissolution ima of his intention to renew the old 
!ea»e for, bis own benefit^ 

It has also been hekl that a partner is not allowed^ in 
transacting the partnership affairs, to carry on for his own sole 
benefit any separate trade or businebs which, were it not for 
his connection with the partnership, he would not have been 
in a position to carry on Bound to do his best for the firm, 
he is not at liberty to labour for himself to their detriment; and 
if his connection with the firm enables him to acquire gain, 
he may not appropriate that gam to himself, on the pretence 
that It arose from a separate transaction with which the firm 
had nothing to do.* The rule is not applicable to areally 
different business carried on by a partner of a firm though some 
knowledge and information may be used in both, * Further, 
unless expressly restricted by agreement, a partner may carry 
on another business privately so long as he does not compete 
with and is not connected with the business of the firm and so 
long as he does not represent it to be the business of the firm. 
He IS not bound to account for the profit of npn-oompeting 
business, even though he may be enabled to push the private 
trade better than he would otherwise be by reason of his connec¬ 
tion with the firm.^ Su a partner may derive profit in matters 
entirely outside the scope of, and not in competition with, the 
business by the use of information acquired in the partnership 
business.® 

There is a duty imposed upon the karta of a joint family 
to account The principle upon which the right to call for the 
account rests, is not, as has been supposed, the existence of a 
direct agencv or of a partnership where the managing partner 
may be considered as the agent for his co-partner; but it depends 
upon the right which the members of a joint Hindu family 
have to a share of the property. A principle similar to that on 
which the Court of Equity acts in cases of joint tenants 
and tenants in common, and not merely in cases of part¬ 
nership.^ 

It has been held under the English law that although a 
promoter of a Company cannot be considered an agent or tnuitee 
for a Company, not being in existence at the time, yet the 
principles of the law of agency and trusteeship are applicable to 


1. Bunel r, 1 flim. 62; Lindley on Purtoership. 

2. V. 8, De. O. H. Jt O, 7S7. referred lo in ▼. 
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Among the impoirtant dutiee of a factor are those 
which re^juirC him to give to his principal hia free and nnbiaaed 
use of bis own discretion and judgmentt to keep and render 
jnet and true accounts^ and to keep the property of his prihcipal 
nnmixed with hia own or the property of other person, and when 
there have been two factors jointly employed and one dies, 
the survivor is answerable for himself and co-factor.^ 

As already observed, tho duty of the agent to render pro¬ 
per account to his principal is not discharged by a mere produc¬ 
tion of account books ^ The agent, it so required must present 
himself in person to explain the items which are questioned by 
the principal and must be ready with vouchers and particulars 
necessary for such explanation.^ He cannot compel the principal 
bo be satisfied with the agent^s general statement, even on oath, 
that he knows he made proper disposition of the principal’s 
funds, though he cannot give particulars.* Thus, a steward who 
is appointed to collect rents does not fulfil his duty to render 
account by showing to his principal’s representatives after his 
death merely the entries of the sums which he had realized and 
the names of the tenants from whom such realisations were 
made but must also show what realisations were made from 
what particular property.^ Where, however, the principal by 
his acts or omissions or by his previous dealings in accounting 
lets the agent believe or compels him to the course that a parti¬ 
cular mode of accounting will be sufficient he cannot subsequen¬ 
tly demand from him account in a diiferent and more detailed 
way. In Hunter v. Belcher^ ® a written agreement between the 
principal and his travelling agent provided for payment of 
travelling expenses but did not lay down any mode in which 
they’should be ascertained and stated. Before the agreement 
the .travelling agent had been in the habit of stating after each 
iourney those expenses as a gross sum, omitting all details and 
this practice continued for some years after it. It was held that 
a oDiitraot so as to state and accept the amount of those expenses 
was to be implied from this course of conduct and the principal 
had no power to determine it during the stipulated term. 

Before an account shall bo deemed as stated or settled it 
must be approved by the principal himself either expressly or 
by necessary implication. So, where defendants, the plaintiff’s 
factors at J in India, submitted an account Which was examined 
and allowed by the fact)Ory at J again by the Chief Factory at 
fi, but on being sent to plaintiffs it was excepted to in writing 

1 . and Wigpnol Iran Ore Co. , v Bird, L, R. , 39 Oh. 0., 39. 

2. v. Hitfere, 1 Oh. Obb. , 197. 

3. Bttjf T. Chandi^ Karayan Muktrjee, 32 Cal. 712; M^mda Brmad v, 

4. yttrmet^e ^arrhouif 22 Hinn* J»4; v 5A 

loirit 11; Annoda Peread y. Ouxfrka S^atk^ ^opra 

5. Piath V. Burden, 12 L. T. 302. 

a 10 lu T. 94$. 
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i^|itiHKj^i^«it^fiW fon^b t 0 tli<» chief faetdryat Bto be 

eeimiii^cd w^ho eiraiu emmitiedi it md rejected the eicee|»tieh 
andi fWifcd the aocoucit, the plaiutiffa fhdwever, persieted oii 
their for eccQuat which the defei^ddnte object^ to auewer 
m the greutid that the aocoants had been settled, it waa held 
that eothinn: could disohar^ the defeiidante but a releaee or 
diacharere from the plairitiffn since other wine their agrentfi.by 
mutual ooniuyauo© might rum the principals.* Where, however, 
a merchant did not take exception to sn account sent to him 
and kept his account current for two years without ohjectioh 
it wae considered as a stated account.® 

Although accounts rendered and nut objected toare not of 
necessity to be oousiderod as settled in every case, yet they 
will be so treated where they have been entered iii the books of 
persons to whom they were rendered and balances shown upon 
them have been paid.^ In Fm-quhar v. East India Co. 
plaintiff was the comraoroial agent of the East India Co., at 
Amboyma. [t was Ins duty to send his account to J the 
Company’s agent at Banda to examine and transmit to the 
Governor of Madras. On plaintiflTs accounts there appeared a 
balance of 1,325 dollars against him, but on reference to account 
kepts by J, of the same transactions instead of'a deficiency, 
4,771 dollars appeared due to plaintiff*. The company then 
allowed tlie 1,325 dollars only. It was held that this was not 
a sufficient recognition of the correctness of J’s accounts so as 
(0 entitle the plaintiff without further evidence to the 4,771 
dollars. But where a Calcutta firm and its English agent agreed 
to strike a balance in respect of disputed accounts, reserving 
one considerable item for future investigation it was held that 
the tranaabtion amounted to an adjustment of account and it 
could not be re-opened in the absence of fraud.® An agent 
cannot take advantage of his own omission to keep account uur 
he can plead in defence to a suit for account that he rendered to 
plaintiff's a reasonable account. That which amounts to a plea of plene 
convputenif must be rendering an account to plain tiff’s satisfac¬ 
tion or an account which shows an agreed balance between 
plaintiff and defendants. Where, however, the course of deal¬ 
ing is inconsistent with keopuig accounts, as, for example, 
where the principal engages an agent, who is not sufficieutly 
literate, to keep account or where dealings between him and 
his employer are inconsistent with his keeping regular account, 
the agent undertaking no duty to keep accounts, a suit for 
account is not maintainable. 

While rendering account an agent is bound only to show 
such entries in his account books as relate to the trausactiona 
concerning the principal. So a fortion a principal’s claim to 
account based on the non-produition of the entries which do 
not concern him is not maintainable. 
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mny be detomiB^ by tb# ordtnery m^ols of eiciMaaimaff 
acooojite end oomimtingr emounta as are amidoyed m otber oases, 
tt is aotirely possible, however, for the parties to asrree that 
the amount due shall be determined in a specified manner or by 
a particular person and unless impeached ou the irround of mis^ 
take or fraud such determination would ordinarily be conclusive t 
Where an insurance airent agreed that the actual condition of 
his accounts with the company should be ascertained and deter¬ 
mined by an inspection of his reports made by any person 
authorised by the company, to make it, gave to such person full 
power to compute the sum due to the company, as it appeared 
from such inspection and agreed to ratify his computations 
waiving the production of any evidence other than such report 
and account, it was held that in the absence of fraud or mistake 
the report of such person was ooiiclusiv© ^ Where, however, on 
a dispute arising between the principal and his agent who 
acted as steward, professional adviser and general confidential 
agent, an agreement was entered into between the agent and a 
clergyman acting on behalf of the principal whereby a gross 
sum was to be paid to the agent in lieu of his claims, but no 
account bill or vouchers were rendered or produced by the agent, 
nor was any bill of costs delivered, it was held that the agreement 
did not protect the agent from rendering an account to his 
principal. 3 So, where in a suit for recovery of money from the 
defendant it isfonnd that the plaintiff had. after a settlement of ac¬ 
counts, admitted his liability to pay the defendant a certain sum of 
money, it was held that as there was no settlement by compro¬ 
mise by the authorities but only an ascertainment of the 
real balance upon an examination of the accuunts, the plaintiff 
was not barred from showing that there were errors in the 
account, but in view of the admission of the plaintiff, the onus 
lay on him to show that the accounts were not properly examin¬ 
ed.* If, hnwever, the parties meet and agree not to ascertain 
the exact balance, but agree to take a gross sum as the balance, 
a sum which one is willing to pay aud the other is content to 
receive as the result of these accounts, it is obvious that the 
production of vouchers is entirely out of question, and errors 
in the accounts are so also, for the very object of the parties is 
to avoid the necessity for producing those vouchers upon the 
assumption that there are or may be errors in the accounts so 
«etti‘=»d; therefore it is either an account stated and settled 
in the formal sense of that expression, or it is the case of a 
settlement hv compromise.^ So, where plaintiff, on his own 
free will and accord and without any fraud or undue negligence 
exercised by the defendant, waived his right to an examination 
of accounts for the purpose of ascertaining the balance due and 
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^ gtom sum ol Bs. 3M^I^ ss 4ua from him and 
SM^nftsr s^as^tad ^ jyramiesorjr aot^^ for that amount, it was 
hatd the i>romissory note must be treated hither as the resikft 
of i sSItled account or as a settlement by coi^promise.^ 

It will be observed that the requisites for makintr account 
defiend upon the oiteumstances of each case and the mode of 
doming between the parties, ^ snd no hard sod fast rules can be 
laid down which may he sufficient to apply to every osse, the 
decision in such cases depeiiduig on its own ments The priaoi^ 
pies stated above may, however, help an equitable determina¬ 
tion of the question where it arises, ^ 

Where at the creation of an agency the time of accounting 
is expressly agreed upon or where from the oireumstances of the renderins 
case, an agreement to account at a particular time is to be impli- accotmi 
ed, such egreemeiit will, as a matter of course, govern the ques¬ 
tion. In the absence of such an express or implied agreement 
the time when accounting should be made will depend largely 
upon the facts of each case. It may be stated as a general rule 
that an agent is bound to account upon demand and in all events 
within a reasonable time.3 A manager is bound to account to 
his employer whenever be is called upon to do so under 
reasonable circumstances. An agent who is bound to render 
accounts at the end of a year is not absolved from 
liability from acts committed in the course of that year, 
and even if he is dismissed before the time arrives for 
the rendering of account, he would have to render good any 
misappropriation and in doing so the court would call upon him 
to render an account to ascertain what they were. < 8o an agent 
who has received goods of his principal tor sale must account 
tor the proceeds within a reasonable time an<l even without 
demand in cases where a demand would be impracticable or 
extremely inconvenient. Thus, factors abroad or at distance from 
the place where the principal resides, who received goods for 
sale without special instructions as to the mode of remittance 
are bound to-render account of their sales and pay all the 
proceeds thereof within a reasonable time according to the 
course of the business and if they neglect to do so they may be 
sued for damages for the negligence as well as for the rendition 
ef account. ^ An agent who is engaged to make collection is 
bound to give notice of his realisations to his principal within a 
reasonable time® and remit them to him if he receives no 
directions as to their disposition within a reasonable time. ^ 

Where, however, he is acting for a foreign principal, he is not 
bound to take a risk of the remittance by methods ot his own 
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J nd papare* whioh t#elong to the pritioipid and which come into 
is possesion because of the agency ** The fact that the relation 
was terminated by the principai wirhout right would ordinarily 
be immaterial in such oases and give the agent no valid excuse 
for refusing to render account. ® 

Maes of As already observed, an agent will not discharge himself 

tbs from the duty of accounting, by merely delivering to his 
swottnt. employer a set of written accounts, without attending to 
explain them, and producing vouchers by which the items of 
disbursement are supported; and when this is done, it is the 
province of the principal to point out the entries in such 
accounts which he alleges to be erroneous, and, in respect of 
transactions not shown in the account to state what monies 
have been received and not credited; and it then becomes the 
duty of the judge or officer directed to take the account in the 
suit in which the account has been ordered, to proceed to deal 
with the questions thus raised between the parties treating each 
item separately.^ If, on the other hand, no sufficient accounts 
have been rendered by the agent the proper and convenient 
mode of so doing is for the Court to fix a day before which the 
defendant should file a written statement of his accounts, 
soliciting therein all the items of receipt for which he is account¬ 
able on one side, and all items of disbursement on the other, 
and to fix another later day before which the plaintiff should 
file any objections which he may have to make to these accounts 
when filed; and finallv the Court ought to appoint a third day 
upon which an inquiry into the truth and correctness of the 
statements of accounts filed by the defendant should be 
made, and on that enquiry he will take all such evidence in 
the way of books, and vouchei’S, and so on. as the defendant is 
entitled to produce, as well as the testimony of necessary wit¬ 
nesses and also all evidence on the part of the plaintiff tending 
to invalidate the accounts or to surcharge them; and eventually 
upon the determination of the inquiry, the judge should satisfy 
himself as to the amount which is due upon the account as 
established by the evidence of both parties, and frame his 
decree accordingly. He ought not to give a decree for alter¬ 
native damages founded upon any antecedently estimated 
amount, which must, apart from the evidence be simply a 
matter of conjecture or of claim. He should give no decree 
other than an order on the defendant to file his accounts before 
the accounts have been t^ken, and then confine his decree to 
such amount as he may find to be due upon the proper taking 
of the aooounte against the defendant; and if the defendant 

1. Ftriii V. P«W«. 10, John (N Y ) SSfl (987),. 
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8. Ihid. 
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the 4efeBidant.i The asrenb when so acoonatinfif abonldi howeyef^ 
to enable him to prepare stloh accounts as the principal is 
entitled to. be allowed to have reasonable access, at proper 
times and in the presence of responsibtn persons, to such books 
and papers in the plaintiff’s possessian, as may be neoee^ry lor 
the preparation of his aocounts^^ And it should be distinctly 
made known to the a^jent the specific period over which the 
aoconnt is required, the property or matter as to which the 
account is souyht, and the nature of the accounts required. 

It hss been held that if in a suit for rendition of accounts by 
the principal against the agent it is found that it is the plaintiff 
who owes a certain sum to the defendant it is competent to the 
Court to pass a decree for it in favour of the defendant against 
the plaintiff.^ 

It has also been held that although the procedure laid down 
in Anthoda Persad Roy v. Dwarka Nath ought to be followed, yet 
if m a suit in the moffusil a principal prays merely that the 
^defendant be ordered to render an account, a second suit 
‘brought by him for the recovery of the money found due by the 
defendant on examining the accounts will not be barred as 
res judicata,^ And where a defendant in a suit for a balance of 
an account due to the plaintiff as a commission agent denies the 
agency, and alleges that there is a contract of sale, the burden 
of proving that he has sustained losses in his capacity of agent 
is on the plaintiff, and his case will not be made out by 
uncorroborated entries in his account boohs,^ In taking an 
account between an agent and bis principal, either party are at 
liberty to waive inquiry as to particular periods of time, or 
particular departments of expenditure; but neither are at liberty 
to shut out the other from inquiry otherwise; it may, however, 
possibly be the case that in. a suit for an account, the issue 
between the parties is so simple, and. so clearly raised and met 
by evidence as to be ready for derision at the time, but the 
general rule is the other way.*^ In taking an account the agent 
is jprtma facie liable for what he had received, and is bound tp 
discharge himself; but the evidence which is considered suffici* 
entto discharge him, may vary as to different items, and he 
certainly may be entitled to all such intendments and preeump^ 
tions as are made in favour of one who is called upon to render 
an account of transaction under circumstances which prevent 

1 8}/ud Shah Alaiahm^d v Nutahnn^ 24 W. B. 70. 

2. Amtoda ^»ad Boff y. Dwarka 6 Onl, 754; S«0 0 I 0 O D^amh^ Maaumdar 
y. JTall^aaih Boy, 7 C»L 654. 

$ Jhm Jfttih Chukerht*Hit v Btnny t W. B. 250, 

4 |r«^ Sin^h Soma Singh y. Baidop Singh, 1242 Lah SlseiSO I. 0 * 

44 P. U B. 41. 

5, Qohind Mohun Chakarimitif y. Shorrif, 7 0oL 169. Seo alio SgfoaOah ICton 
Jho^a Thako(ifr, 20 W, B, 609. 

6, XjliSkoro V, mrdhar M, L AU. Jfor. 216; Bafimy^ Sai y. Briokna 
moor BaisiW, L L, n-14 pM. 141 

7, ffavintith Mai r, Bf^4^a JTwiiar Makohif L li. B. 14 Col, 147, 
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be freed from liabmty if he accounts "and showi^ that he hae 
eypended such monies, as came to his hands for hk principal^' 
benefit and writh his express authority.^ 

It has already been observed that the account should 
generally be supported by such receipts of realisations and 
vouchers of disbursements as are gentjrally available in the 
ordinary course of the business or transactions to which such 
realisations or disbursements relate.s Where, however, the acc¬ 
ount is very old and long and without any fault of the agent 
such receipts and vouchers or any of them are not forthcoming 
or were never delivered up, destroyed or lost, as often happens 
in the cases where settled accounts of long periods are reopened 
or the principal is given leave to surcharge and falsify them, 
courts have accepted the oath of the agent to supply their .place 
and have passed tVie accounts as correct and properly rendered 
when BO supported by agent/s statement on oabh.-t In a case of 
this nature where the accounts of a period of twenty-five years 
were ordered to be re-opened after the death of the agent the 
court passed a special decree for taking a general account with 
a direction to treat the account book as conclusive except as to 
items challenged within six weeks, with liberty to surcharge and 
falsify. ^ In India the provisions covering the principles under¬ 
lying these decisions have been incorporated in the Code of 
Civil procedure, 1908, Order XX, Rule 17, which runs thus-- 

“The Court may either by the decree directing an account 
to be taken or by any subsequent order give special directions 
with regard to the mode in which the account is to be taken or 
vouched and in particular may direct that on taking the account 
the books of account in which the accounts in question have 
been kept shall be taken aspnmn facie evidence of the truth of 
the matter therein contained with liberty to the parties interest¬ 
ed to take such objections thereto as they may be advlsed’^‘^ 
These provisi:?ns are very salutary as it is altogether impossible 
to lay down any hard and fast rule which may meet all oases and 
unless the court trying a case is given a discretion in such 
matter there is always an apprehension of the failure of justice. 
But the discretion here as well as elsewhere is to be exercised 
judicially and the principle laid down above may serve as a 
guide to exercise it in such manner as it may not prejudice 
either party. In the absence of a contract to the contrai'y 
neither the principal nor the agent is at liberty to claim any 
particular item which forms part of the account standing be¬ 
tween them without an examination and settlement of. the 
whole account of receipt and disbursements.'^ Although an 

1. IjtarifMtk Rai Krishna Kumar* Bakshi, l4 OaL 147. 

2. FuffUn V. ChuniUr Kant BattsrJWf 7 W. B. 452. Bee also ae to set nS Mahisna 
Bunjon Soff Chmadhry v. Nafio Coomar Misra, l8 W. R. S32. 

3. Anna4a P-rsad v. Dwankanath, 6 OaI. 754. 

4. Bee Morgan v. Lmsm, 4 Dov, SB. ^ 

5. StahUon v. CarrOn P©,, 42 Bomv. 346. 

6. misae provialoiui were ineorporated for the Bret time io the Code of Civil 
proeednre, IBOS. Before that time to make the aeeoiiot book admiaeible ae 
vrima faeio evideooe epeoial leave of the court was neceesary. 

7 ^dha Bam v. J«th4tr MM, 40 CaL S36. 
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a simr^ transaotiou and obtain the fruits thereof without to 
adjOstUkent of the risrhts and liabilities of the parties ip relation 
to all those transactions.! 

Generally the duty of an agfeut to render proper aoeoupt 
is discharged when the accounts are settled and he oauuot be 
compelled to render them again and again at the mere whini 
and caprice of the principal* Where, however, there has been 
on the part of the agent any fraud or imposition, or there has 
been some important error, the whole account, though 
settled, may be re-opened.® The principal can show that parti¬ 
cular item or items of realisations are not entered in the account 
or that particular entry or entries in such account are false.* 
Where the plaintiff alleged an open account and in general 
terms falsification, and the defendant pleaded an account stated 
and required a specific statement of falsification which the 
plaintiff refused to give, the court although holding that the 
account was settled and that the defendant was ej^titled to a 
verdict, yet allowed the plaintiff to amend by stating instances 
of falsifioarion ^ It hns been held that although where there 
are only mistakes and omissions in a stated account, the party 
obiectiag will be allowed no more than to surcharge and falsify, 
yet if it is apparent to the Court, that there has been fraud and 
imposition, the whole account will be re-opened, notwithstand¬ 
ing that the account was of 23 years standing,* and this even 
where the fraud is discovered atter the amount is balanced.’^ 

But generally unless fraud or undue influence is alleged 
and proved against the agent,* the courts are reluctant to re¬ 
open an account,* even if the accounts are wrong and the 
balance has not been struck.This reluctance increases rapidly 
with the lapse of time.!! A party who has once admitted an 
account delivered to be correct cannot afterwards file a bill to 
have the account taken in equity upon the mere allegation that 
he had no means of ascertaining that the account so delivered 
was correct, without charging specific acts of fraud against the 
defendant, and it is not necessarily an allegation against the 
defendant, and it is not necessarily an allegation of fraud to say 

1. Qodhin Jfam y. Jahar MtU^ 40 Cal. 335. 

а. Me Kellar v Wallace, 5 Moo I. A 372 (395) P. 0. 

3. Mazeley y, Come, 47 J. Ch. 271; Clarke y. Tippinff, 9 Eeav. 284; Hunter y. Belter, 
10 L, T. 546. 

4. Bhaffwan Bakah Sinqh y. Joaht Damodar Ji^ 12 All. 280; Furqn Mai v, Ford 
Mr Donald. 41 All. 635. 

5. Mcfgelejf y. Coicie, 47 L J. Ch. 27l. 

б. Vernon y. Vernon, 2 Atk. , ll9. See aUo Clarke v. Tipping, 9 Boay. 294; Mooedep 
T. Cotoie, 47 L. J. Ch, 271. And Chambere v, CMdtoin, 6 Vea. 937. 

7. Vagiiano Broaa. , v. Bank of England, h, B. 22, <). B. P. 103, 

8. ^ Katanand v 8ri Pranad, 17 0. W. N. 1060; Me KHlar y, Wallaee, Miprfti ParklHe&H 

V. Hafdntrg, L. R. 2 H. 1; Mangnirohn y. Leneminaragna, 32 Bom. 938; Am to 
what amonnts to nndne infloonoe in anoh oaow see Watean v, Bodwdlf 11 Oh. P. 
150, Ward r. Sharp, 63 L. J. Oh. 813; Cheeee v. Moen, (I9D4) 13 Ob. 246. 

9. Chappodeldine y. DechenmtOf^ 8L. Ed. 629; KBpatriek y, Benton, §1 Ak. 464; MM 

Kfttiir, p. 590. y 

10. Oohui Krukna r. Shahti Mubhi, 15 Cal. J. 304. ^ 

11. ChaipptdtlatHe v. BtehHMUoe, mpra. 


of 

«h«a 

edl 



yiB# mm icttjoitolii' 


MW' 

Itiktty «wmd to ixi> «i«ftitiiDi 

br tli.« oifaie)* <iiiK>n «<»n<tielod 6f bMtVuUff «Jie *U«i^ 
balaii(be »dnutt(»d luui * Btit a6 diracfe evltleae# el or 

ettdpe ibfiiieaee is not sliSajhB possible and often very ^ffionlt to 

S toa^ijkce And iui thn Mlibtion of ieigoiit to liis ptinoipal i$ of iei 
duoiwiy ckaraotor which Afforda irrea.tar oppoituiutiea fot sock 
conduct an important error may serve as evidence that the 
settlenient was not arrived at voluntarily and with full know^ 
led^e of facts. For this reason courts have re-opened settled 
aeoblints in the cases of principal and a^ent even on the show- 
itljr of a siug^le fraudulent error.Where accounts are impeached, 
and it IS shown that they contain errors of considerable extent 
both in number and amount, whether caused by mistake or 
fraud, the Court will order such accounts, though extend inn: 
over a long period of years, to be opened and will not merely 
give liberty to surcharge and falsify; and supposing a fiduciary 
relation to exist between the parties, the Court will make a 
similar order if such accounts are shewn to contain a less number 
ef errors, or if they contain any fraudulent entries. When the 
account is between persons in a fiduciary relation and the person 
Who dccupies the position of accounting party that is the trustee 
or agent is the defendant, it is easier to open the account than 
it is the cases where persons do not occupy that position that 
IS to say that a less amount of error will justify the court in 
reopening the account’’. » So, where there is a single important 
error alleged and proved it is sufiScient to entitle the court to 
open the account, if it thinks fit to do so either by opening it 
Altogether or by surcharging and falsifying it. The 
court sees from the nature and the amount of the error 
that the accounts would not have been properly taken and, 
therefore, that they cannot stand. ^ It is not necessary for this 
purpose to establish more than one error, it being in the view of 
the Court a reasonable inference that if there be one mistake 
there may be many naistakes, and the opposite party, therefore, 
ought to have the liberty of entering fully into those accounts 
with a view to prove other mistakes.^ Whore a single item 
Complained of is a fraudulent item, the proper order to make is 
td open the accounts altogether, but where the item complained 
of is not a fraudulent item, and the accounts are of some years 
standing the proper order is only to give leave to the principal 
to surcharge and falsify. ^ 

A nettled acscount, however, cannot be re-opened without 
specifically ohargins: at least one definite and important 
erroi* ahd supporting it with evidence confii^ming it.T So where 
an aoooiut has been settled up to a certain date, it lies on. the 

1, XkiithtB ZMma, 5 Xi. J. Bq. 79. 

S. Furan Mai v. Ford «!■ Maodantrld Co. , 41 All. 685. « 

a. Per liom JMel 1C. B. In WiUi€tmam r Barhtmr^^ Cb. D. 528; Bamammmi v. 

Ch«ai»ninoMi, -(1917) H. W. Ni 131; Rahim v, 1a»\v ^ Co. , 1925 Bang. 810. 

i. X^r XiW4 kernel M. B. In GoiMnff v. 9 Gb. 1>. 547; per Loid Leech in 

V. 1 189. 

S. rnuum Vi iMm * C«. t 1«3S Bang. 910. 

S. 8m in f. n. (4) above. 8aa also Altfr*if v. AOfrty, SO Jw. 209 Imeltm 

V. } 0. 8 W. W7. 

7. JPbSaM Xiff V. Chyl JBmmn, M 1.0. ISO. 
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1 ;%^ aeuik jls>y principal for aceottuia, on the allegation tfaM 
the Merraant, his agent, has not rendered any acc^Ont, haa 
entirely different scope from that of a suit in which the principal 
alleges that the defendantr his agent, has rendered accounts but 
prays to have them re-opeiied or to have liberty to surcharge 
an<l falsify them on the ground of fraud or material error In 
the first class of cases, if it is established that the defendant 
ifi the agent of the plaintiff and has not rendered acoouuts. a 
preliminary decree must follow ss a matter of course,^ in the 
second class of oases, parties having accounts between them 
may meet and agree to settle those accounts by the ascertain*^ 
merit of the exact balance and if tt afterwards turns out that 
there are errors in the account it is a sufficient ground for tie-^ 
opening the account and for setting it right in a Court of 
Equity.^ It is only in the case ot settled accounts that liberty 
hns to be obtained by a plaintiff to surcharge and falsify.^ But 
it a settled account is impeached for error, particular errors 
must be stated and proved and tlie same rule holds even where 
the account is settled ‘errors excepted’, ® so as to enable the 
defendant to controvert the charges and allow the Court to 
judge whether the plaintiff ought to be allowed to surcharge 
and falsify.fi Where an item has by the common mistake of 
both parties been omitteil from the accounts, either the whole 
account tdav be re-opened or leave may be given to surcharge 
and falsify."^ If there are errors of account, of sufficient number 
and sufficient magnitude, it is not necessary that the errors 
shown amount to fraud; if they are sufficient in number and 
importance, whether they were caused by mistake or by fraud, 
the Court has a right to open the account. The principle be¬ 
comes stronger when the parties stand in confidential relation 
as the Court will open upon much slighter grounds ® 

It has been held that it is onlj^ on the specific allegations 
of fraud or mistake that a suit for re-operung a settled account 
is maintainable » Where the plaintiff seeks to re-open settled 
accounts on the ground of fraud, such fraud must be specifically 
alleged in the plaint and proved in the evidence. Where there 
is no averment and proof of fraud or undue influence or of 
substantial error warranting an inference that the account was 
not settled with a free-will and with full knowledge of all the 
facts, the court is not justified in re-opening a settled aooount.i<l 
If fiduciary relations have been established between the parties, 

1 . EbmkttH Ahm^ v Abdul ffaqt 27 I. 0. $79; Bahim v. Law 1 Co ., saprA. 

2. Prasanna fCumnr y. HUrn & Co., 13 OaI. L J. 135 

3. Baney Madliab^ y. Snbaf Chander^ ll G. W. N. 776, 761. 

4. Bharat Chandra Y. Ki*au Chandra. 1623 0«l. 1066=359 Cal. 7663=91) f, C, 944^ 

3. Chandra v. Badha Ki9hon^ 19 0. W. K 28. Bee also Partahna v. Buim 

Oal. L J. 163, 1T5. 

6. Pfvtanna Kumar v, Bttfn <4 Co. , 13 GaJ. L. J 165. 

7. Banay Badhub, v. Buhal Chundof, ll G. W. N. He, 761. 

8 . Rotkoehild y, Bfooktnmt, () R31) 3 BUo^fh K. B. 669; ref. to in Parodnnh v. 

Burn 4$ Co,, 13 Oal. L jr. 165. 

6d RadKa KwHm y. TeroJth Bom, 1 L. L. X t25; jifiie KwBodh t. Ittd, Jor. 

N. a 

1€l Sae Bowetoad, Art. 34, p. llO. 
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Cases in which persons meet and agrree not to ascertain the 
eaact balance but to take a gross sum as the balance, a sum 
which one is willing to pay and the other is content to receive 
as a result of those accounts should also be distinguished. In 
such cases, ordinarily speaking, accounts will not be re-opened 
unless vitiated by fraud.^ Although a person is always entitled 
to prove if he can that there was a mistake in the accounts and 
that he signed them as correct by mistake^ yet if without any 
fraud practiced or undue influence exerted on him by the other 
party hOt out of his own free-will, waives his right to an exami' 
nation of accounts for the purpose of ascertaining the balance 
due and agrees that a gross sum is due from him and executes 
a pro-note for the amount the promissory note must be treated 
either as the result of a settled account or as settlement compro¬ 
mise and in either ca«^e he cannot impeach it and claim a re¬ 
opening of the account ^ It is not necessary for the conclusive¬ 
ness of an account that it should be finally closed,but an 
express or implied approval of the statement or the facts which 
warrant an inference that the principal has acquiesced in it are 
HuSicient to prevent him from claim mg a re-opening. Ro a 
pniicipal who with his eyes open pays an overcharge cannot be 
heard to object later after the accounts ha\e been settled.® 

It IS to be observed that the rule against re-opening of 
settled accounts except on the ground of fraud or undue influ¬ 
ence is limited in its appication only as between a principal 
and an agent, but not as between a principal and the agent^s 
representatives and sureties The auditing ot a Company^ 
accounts does not preclude the company from calling upon its 
agent for rendition. ® 

When the agent has been guilty of fraud, or the accounts 
have been settled under undue influence, his account will be 
re-opened from the commencement of the agency, and in such a 
case lapse of time does not constitute a defence. ® Proof of one 
fraudulent error or overcharge has been held sufficient to entitle 
the principal to have the agent’s accounts re-opened for a period 
of twenty years.Where there were incorrect entries, and 
amounts unexplained and unaccounted for in the accounts of a 
deceased agent of a company, who was also a large share*holder, 

I. Puran Mai r Ford Macdonald Co,, il All. 035 following Wilhafnaon r. 
Barbour, (1877) L B. 3 Oh. O. 529, Btfo Jtnatboo v. Sha Na^uf, ll Bom. 78. 
Madhub v, Suhal ChvndBr, 11 C W. N. 776. 78l. 

8. BhoJraJ (Seth) v. Shonkef Kath (Panda). 

4. Mtintfniram r. Lavnunarayan, 32 Bom 35S 

5. Me Kellor t. Wailaee, 5 Moo. I. A. 872 (895) P. 0. , Ookul Krishna v. Shaoht 
Mukhi, 15 Oal. L. J. 204. 

6. Bafum ▼. Jtair r# Co ., 1925 Bang. 210. 

7 Katanund V. Sri Ptasad., 17 0. W. N. 1060. 

6. Bam Chand v. ImpeHaf Soap^ Oit 0 Omerad MiUs Co. , 42 T. 0.37ft5ssd6 P. B.1917. 

9. Bowatead. Art 54. p. llO 

10 Wmrnmson ▼. Bmhour, 9 Oh. 0. 529. Bea also BaMm v. <9 On. , 1925 
Rang. 2ip. 
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Ae Jkeady observed, even where the error discovered is 
frai^Miulep the court may give leave to the principal to surcharge 
and falsify the whole account or such portioxi thereof as it 
thinks proper,2 Courts in such cases are frejierally guided l>y 
the importance of the error or errors alleged and proved by the 
principal and by the strength or weakness of the presumption 
which the proof of such error or errors raises as to the incorrec¬ 
tness or otherwise of the accounts or such portion thereof as 
oontaiu'3 such error or errors. They generally, instead of giving 
the principal leave to surcharge and falsify, order a re-opening 
of a settled account although extending over a great number of 
yea»rs and closed for a long time where errors to a considerable 
extent in amount and number of items are shown to exist* and 
where the relations between the parties are of a fiduciary char¬ 
acter.® The standard here laid down varies inversely with the 
confidence reposed in the opposite party, i. e., a less amount of 
errors may suffice for the Court to take this course where the 
confidence reposed is very great.® 

It is to be noted that the difference between the Court’s order fo 
re-opeii the settled account and that giving leave to the principal to 
surcharge and falsify such account is only a difference ot procedure 
in which the accounts between the partie,swill be resettled. Where 
the Court orders the re-opening of the account the procedure to be 
followed will be identically the same as in a case where a decree 
for the rendition of account is made. The defendant by a 
preliminary decree will be ordered to file an account within a 
time specified in the decree and then the plaintiff will be given 
an opportunity to examine such account and file his objection if 
any, within the time fixed in the decree for that purpose and the 
court will then either itself proceed to decide such objections or 
may appoint a commissioner to decide them and submit a 
statement to the Court, and on findings of the court in the latter 
case on the commissioner’s statement after determination of any 
objection to such statement filed by either party, will form the 
basis of the final decree.^ But where the Court gives leave to 
the principal to surcharge and falsify the account the procedure 
will be just the reverse of what has been laid down above. In 
such case the presumptions raised by the settlement of ai^count 
being not altogether destroyed but only a reasonable suspici.sion 
being created by the discovery of the error as regards the 
corre^ctness of the account, it is the principal who is ordered by a 
preliminary decree to file a statement of such errors and over¬ 
charges as he may find in the agent’s account after an examin¬ 
ation of his account books. The agent is then given an opport- 

1. Stainton v. Carron Co ., 27 L, J. Oh. 89. 

2. See per Jeeeel 9f. B. in Cethingf v. K^ighlpy, 9 Ob. D. 547; per hard CoHenktm m 
, AHfrtjf T. Atlfruy 30 Jttr. 269. 

3. Wiitiamson T/ Barhou7% 9 Ch D. 529. 

4. 8gud Sh€th Aliahmed y. Mat. Hfbw NuWftun. 24 W. B 70; Atinodd pormd t. 

6 C&l. 754; 6 Cel. L. B. 32l; Degumbur Mowmdar y. KetUndih 
9 Cat Ik B. 265; HurrorMth Boj/ Bahadur^ y, Kriahna Coomar BUkmki, h. B. 13 
I. i- l28; ip’fftomber Duttv. Huriah Ohunder^ 15 W. B. 200; bTNrHMOM J2a^ V. 
grUhna Kumar^ 14 Oel. 147; TMrhumarMan v. Subbaraya, 20 Hfed. 3lS. 
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in enoh cnees the principal ie given only an opportontty lor a 
redenomination of the whole aooount and to find out errom 
tbeiwm and the court by its final decree only rectifies eooti 
eilhors and omissions and awards bo the prinoiijal a sum which 
may be found due as the result of such rectification.^ 

By preliminary decree ordering the agent to render account, 
it is the agent who has to file a statement of account prepared 
from the books of account if any in the first instance, and the 
burden of explaining and proving every item is in the first 
instance on him.® Unless the errors and omissions proved by the 
principal smack of fraud or undue influence being exercised by 
the agent in arriving at the settlement pleaded by him, courts 
are generally reluctant to re-open the settled account but order 
only leave to the principal to surcharge and falsify.^ But for an 
order giving leave to the principal to surcharge and falsify the 
account it is not necessary that the error or omission alleged and 
proved by the principal should also be proved to be fraudulent. 

4Uhongh the distinction noted above as regards the 
Procedure, in the ca&es where the court orders the le-opening of 
the account and those where it only gives leave to the principal 
to surcharge and falsify, is not observed in the Code of Civil 
procedure. 1908, the court by Order XX, Rules 16 and 17 being 
given full powers to give, either by the preliminary decree 
directing the accounts to be taken or by any subsequent order, 
special direction with regard to the mode in which the account 
is to be taken or vouched, and although no provision is made in 
the code as regards procedure'to be followed in the cases where 
a re-opening of the settled account or liberty to surcharge and 
falsify them is claimed by the principal the cases cited here 
seem to be still good law in India and are the only proper guide 
for the courts for a iudicial exercise of the power of discietion 
given by Order XX, Rule 17 ® 

oAu Under Section 213 of the Indian Contract Act, an agent is 

under a statutory obligation to render account to his principal 
but not vice versa. The principal owes no obligation to render 
accounts to the agent. Therefore a suit for accounts by an 
agent against the principal does not he ® The mere fact that 
the principal has kept accounts does not entitle the agent to ask 
for accounts,but be can sue the principal for the balance due 
on accounts.® 

1. V, SpurHn^q, 1 Taant, 199. 

9. naltlm V Latff dt Co , 199S, Bans 

3 tbid Bee also Annodn Psf%ad v Dtrurkcmaiih^ 6 Cal 764, Thoruhmarwtfn v. 

Had. 3l8. 

4. BMm w. Law dt Co ,, l9J5 Baog 910. 

6. Bee Sailar, pp, 685, 6S3. 

e. HsretflBs CJiMTiia V 7ll8a»l»37 Oal. 36ft;eiin bjr 

pliMider naatnet hie elteni. 

t BFMmu guialmddfn v. iVito Baiak, 19B5 Ub. lOlteloi I. C. 
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^NiP 4iAmt> Bpmin^ pnif Tfeiwniiriii? 

Hm iwnW* M mm didtineti^n immmti m^h mim And a unit of 
A|ti^ AOAdnnbR or by 

noA#iAvnrl^ of joints in ifthwh emm ^ 

dofalldbtilo mt% onMtlod to inotiiOto oiio^r mii Agnin4 
(diiatiff Atid bo.VO tko rntm latorostia tko soitM tho plAiotilC^ 
Aad A doeroo oan, tkereioret bo paasod in their favour oyiuiiot 
thm lo Mawani Sahai v. ChJ^u Mal,^ however, it 

hM been hold that in a onit hy a priuQipal auaiust hio agent for 
reuditiM of aocouats, it is competent for the Court at the ti^e 
of paeaiag a final decree to pAse a decree m favour of the agent 
upon the finding that money was in fact due to the agent fron^ 
the principal and such a decree is justified under Or. 20, t Ifi 
P> 0 In this case the defendants mentioned a specific 
amount as being due to them though they did not specifically 
claim any set off under 0.8, r.fi, C. P. C. 

But though an agent is not ordinarily entitled to claim an 
account against the pruLGipal,^ an agent is entitled to call for 
accounts from his principal m special circumstances or under 
trade usage or a definite contract. Thus insurance agents to be 
remunerated by a commission calculated on the premia paid 
on all policies effected or introduced through them cannot 
know which of these policies have lapsed, matured or been 
forfeited and they are entitled to call on their prmoipalSt h e , 
the insurance companies for rendition of accounts ^ 

An agent has the duty to render accounts to the principal 
and not to any other person though the latter may be ultimately 
entitled to the subject matter of the agency. ^ But a reversioner 
has been held tb be entitled to an account from an agent 
appointed by the widow for moneys not paid bo her 

The agent is not bound to account separately to one of 
several oo-prmcipals and if he has done so he is not thereby 
discharged from liability to the other or others unless the 
principals are also partners.® Where the monies are received on 
behalf of joint prinoiiialsy the agent is liable to account to them 
jointly, and is not discharged by payment to one or more of 
them only, unless by authority of all ^ In the case of an agent 
making joint collections on behalf of several ooH^harere, every 
one of them is entitled to a copy of the joint accounts.^” On the 
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Aa n^ill to notitsed tofmltar« daaihor tonkr«^ey n piM% 
il^ti^UjriPtotilta in tibia tiarmmnbion of the toteiion notoa tto eeae 
erithin an jr of tto'e^eeptions noted in the an toe^hent CtoMOV*^ 
But the oeaein^ of such relation does ji<^ reauk necesaarify in 
the total oeasing of the rights and liabilities of^the partjr auiriy- 
ing although the natni^e of the olaim may be 'altered to meet 
the neur^ lituation thus created. The maitim actid pemomtik 
moHlW eum p0iwna, applies only to the claims whicSiareofa 
purely personal oharaoter and does not extend to claims in 
which rights to property are involved.^ A Claim of a principal 
to demand account is not a claim of a purely personal char- 
aoter but always involves a right to some property. So is 
also the case with ^e agent’s liability to render account to his 
principal. Hence it has been held under the English law that 
an agent is bound to render account to the successors of 'the 
principal and neither the death^ nor the bankruptcy* of the 
principal results in the discharge ef his liability. If the 
principal ceases to hold the office by virtue of which be had 
employed the agent, the right to demand account survives to his 
successors in office.!^ 

In the case of an agent dying without rendering account 
the authorities do -not seem to be unanimous as to the form 
which the action should take, although they are agreed as to 
the liabilility Of the agent’s successors to recoup the principal 
to the extent of the deceased's liability out of the assets left by 
the deceased. It has been held that the legal representatives 
cannot be called upon to render accounts to the principal in tlie 
same sense as the agent himself as they oannqt be required to 
explain matters of which they have no personal knowledge and 
to assist the principal in the investigation of the management 
of his estate of which they are ignorrfnt. But it does not follow 
that tlie estate of an agent who has not rendered an account 
escapes all liability in the hands of the representatives. The 
renoj^y of the principal in a case of this description is 
to sue the representatives for any loss he may have 
suffered by reason o! the negligence or misconduct, the 
misfeasance or malfeasance of his agent; in other words, the 
suit is not one for accounts strictly so cS-lled but a suit for money 
payable to the principal by the representatives of the agent out 
of the assete in their hands.<^ A suit for ren'dition of account is, 
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eotiyeti it kto mit foi^ veeoitr^ 
mm^ MbA{i^pto|imtod bs^^th^ docoae^ $M tor mmmy ^ 
fei* thte wm i^u^ftaiiied b/ the iN:iootpg;l by tmmn of 

mA mi«i^adooL< Tbovtow ofiboCMotd^ 

Hiirb 0oo[!rt odoptoA by tho l?oM% Migh Court also wboro 
i^Cotllt tfi, *#6 tbiukf well ^titobltdbed* (shut !tho 

tef]i^h^0ti|.tive6 of a deceased agent are not liable to rendbr an 
laodobttt in the case in which the agents had he lived, might 
have been called upon to do so . The liability to 

render account is a principal one attaching to the agent and 
cannot be enforced against his heirs. This does not mean, 
however, that the heirs must necessarily escape liability alto^ 
gether for the defalcation or breach of duty of the agent, if the 
principal can prove that he has suffered loss therebyHhas 
also been held that if the agent collected money belonging to 
the plaintiff whioli he ought to have made over to the plaintiff 
and failed to do eo and died while such money was still due to 
the plaintiff, the agent’s representatives jtre not free from 
liability.* In any case, where an agent dies pending the account 
suit, it may be continued against his legal representatives* So 
where a suit was instituted by a principal against the agent for 
an account and for recovery ot moneys to be foupd duC on 
taking accounts, but the agent-died pending the suit which was 
continued against the sons as his legal representatives, knld, 
that the sons were liable not only for money proved to have 
been aotually received by their father and not duly accounted 
for but also for money which he negligently failed to collect.* 

In an old case it was held that on the death of a Manager a 
fresh right to an ancount accrues to the employer as against 
the manager’s representatives,® and a suit for money due on 
an account and a suit for an account are really one and the 
same thing.^ 

In England in an action against the representatives of a Aoeciintief 
confidential agent who had never been called upon to account 
by his employer, it was held that an action of account did not 
lie, but the employer could show that moneys had been received 
by such agent and not accounted for or that such agent had 
appropriate to his own purposes hia employer’s money. His 
remedy should have been debt for ascertained defalcation or 
on the agent’s implied promise for damages to that 
amount on such breach of duty * 

Carefully considered the difference in the two views is 
material only in the sense that it affects the (jaestion of burden 

1 See Kumuda Charan v, J«atloeA eod gamt^hm/ar r Mpre 
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by tbe i^gfisit iin4 faiftihnr itWMn n^ptm Ukm Xpo 

reptoaento^yod cdthii afuntirttl bent libd^y ton44cMEsa exKdi 
#mdi3ioo ee tboy i^ease to show oitbar thnt the money wee not 
fOalieed by the aireat of thcM^ niter jrenlieatiiEm it wns to the 
The emount actually due will be asoertaiued end 
the Ooort will pose a deoree aernmet the aeeete oi the deceased 
atpemt in the hands of the representative, that is to say, if any 
sum is found due to the pla4utiff.^ 

As has already been noted, the a§rent is bound tp account 
for evei^ kind of property and futids which have come into his 

J ossession in his capacity as a^ent of the principal, whether 
(iwfully or unlawfully or by virtue of a fraudulent or secret 
dealing in the business of the agency by the agent on bis own 
behalf without the knowledge and consent of the principal.^ 
The illegality of a transaction entered into by an agent, as has 
beed already pointed out/ is not a bar to an action by the 
principal for an account thereof/ unless the contract of agency 
is itself unlawful/ In England where accounts are generally 
taken m a court of equity, damages for neglect of duly cannot 
be assessed in taking an account the proper remedy for such 
damages being an action at law/ Bui as the courts in India 
are empowered to administer law and equity both in the same 
action there appears to be no bar for the inclusion of such 
claim here in an acoount suit/ The agent is entitled to credit 
to himself in such accounts every i^zn of charges which he 
can legally claim against the principal They include all 
moneys due to him in respect of advances made or eapenses 
properly incurred by him in conducting the business of the 
agency, and also such remuneration as may be payable to 
him for acting as agent * As to what such charges are see 
Chapter X. 

As a general principle of law it may be stated that 
accotints rendered by an agent to his principal and approved by 
him are generally conclusive not only against the principal but 
Aill mote against the agent and cannot be lightly re-opened/® 
The agent has no right to surcharge and falsify them/* If an 
agent credits his principal for money received, it will be 
concluded that it has been received until the contrary shall be 
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(l)f H the aeeonntt on the face of it, disclOBee that the money 

- has not been actnally received, 

<S) If the principal shows by his conduct that he knows that 
the money has not been actually received. 

(3) If thjs principal does not express his dissent to a subee*^ 
quent correction of the account by the agent, iu which 
oorrection he relieves himself from the sum with which 
he had previously charged himself.’ 


It has been held under the American law that usually 
statements and accounts rendered by the agent would have no 
greater conclusiveness than other similar admissions, open to 
correction upon proof uf mistake. But where the principal, in 
reasonable reliance upon the statement, has altered his situation 
in such wise that he will be preiudioed if the statement be 
untrue the agent may be estopped from contradicting it.’* 
A fortiori would this be true where the statement was made 
with the intention to deceive. Where a real estate agent 
falsely reported to his principal that he had received from a 
purchaser a certain deposit on the purchase price, by which 
statement the principal was induced to ratify the sale, the agent 
was bound to the principal to make good his statement.* Simil- 
aj^ly, where an agent represents to the principal that he has 
money in his possession belonging to the latter, but says that 
he will not pay it over until their conflicting claims have bein 
adjudicated in court, and the principal, thereupon brings a suit 
for the recovery of the money, the agent is estopped from saying 
that he did not in fact have it* Similarly, where an agent to 
invest money has reported to bis principal that he has made 
investment in certain mortgages, which were, however, fictitious 
and has paid to his principal regularly what he asserted was the 
income therefrom (really paid from the prinoipars money) until 
the agent’s death, his estate is liable to the principal for the 
amount so reported as invested.’ So, where an agent who 
managed money matters and investments of the principal, 
rendered account charging interest on mortgage as received and 
repteeenting that there were no arrears and paying balances 
appearing due on such accounts, he could not on the death of 
the principal charge his estate with interest, on the plea that 
it had not been actually received from the mortgagors, but had 
beep advanced by the agent to the principal for hie aocommcda* 
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Iv him ti% fopiiira Of rokd^ fot 1856,18^7, aild 1866 mmh of whiok 
^oooontsi, after givina credit for bis yearly salary ohoired a 
balance dtie to oiiueelf These atsoomits nrere receivedt passed 
and settM by the trustees ip the belief that they were oorreet* 
but in point of fact plaintfff had expended more money in such 
repairs in each year than he had ohacfited in such account On 
renderinn* his account for 1869 and beingr challenged by the 
trustees as to its correctness, he acknowledged that it was 
incorrect and that he had laid out more money than he had 
charged therein and thereupon claimed payment from the 
trpstoes of the sums omitted in the aooounts for the previous 
year, but the tru«tees rpfused to pay him either and did not 
pass the account for 1859 There was no actual fraud in fact 
contemplated by the plaintiff, who knowingly omitted the iiems» 
partly through negligence, partly to avoid complaints from th® 
trustees and in the expectation of their being in better fund^ 
in future years On an action by the plaintiff against th® 
trustees, through their clerk, to recover the omitted items it wa® 
held thatthe plaintiff was not entitled to recover in respect of sum® 
kept out of the accounts before 1869 on the broad principle that a 
man shall not be allowed to “blow hot and cold” to affirm at one 
time, and to deny at another, making a claim on those whom he 
has deluded to their disadvantage and founding that claim on the 
very matters of delusion but in as much as this did not apply 
to the account for 1869 the plaintiff was, therefore, held entitled 
to recover the sums really and properly expended by him in 
that year. 

Prineipl® of As has already been observed, relief by rendition of acc- 

is only an equitable^ relief claimable by a party only in a 

aooouflta court of equity where the jurisdictions of the courts of equity 
and the courts of law are distinct and separate.® The courts in 
dealing with the question whether the plaintiff is entitled to such 
relief are ususHv guided by the principles of equity and if they 
find that the plaintiff’s conduct itself disentitles him to such 
relief they always refuse it The most important principles of 
equity are contained in the two maxims, namely, (1) ‘one who 
comes to equity must come with, clear hands’ and (2) *one who 
seeks equity must do equity,’ In fact, the^ so-called court’s 
discretionary power of equity consists really in the application 
of these two fundamental maxims of equity. If the principal 
himself by his own interference or looseness of methods created 
or so contributed to such confusion as to render an absolutely 
satisfactory accounting impossible or has expiessly or by impli¬ 
cation^ assured the agent or reasonably led him to believe that 
no formal accounts would be required^ or that a particular 
metbod of accounting would be sktisfactory, he cannot press 
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In trpendm Kikhnr^ Moy v. Bnm TuH th«t 
Hplaii&tiff on attaining maiorityt aged bis auut wbo had be^ hie 
fUardian diiring his minority, for aeoounts mth the altegatien 
that tbeaeoounth were in the posses^sslo^ pf defendant which 
was found to he false. The court observed:—A person who 
seeks equity most do equity. When an account is to be taken 
between parties the first necessity is that the person who has 
possesion of the accounts should produce them and put them 
before the court with a succinct statement of what they contain 
and what the balance is, whether in his favour or against hinn 
Until he does that it is impossible to call upon a defendant to 
answer a charge of misappropriating money or being liable to 
the estate on the accounts. It seems to us that the plaintiff by 
falsely stating that the lady had the accounts and by declining 
even in the final stage of the case to produce the accounts has 
put himself out of court ” So,*Vhere after a Naib of a Zamindar 
was removed from his office the Zamindar sued him for rendi¬ 
tion of accounts for a certain period and it was proved that the 
papers necessary for furnishing the account were with the 
plaintiff and the latter would not produce the same, the suit was 
held as not maintainable.^ So, where in a suit for account it was 
found that the defendant had constantly rendered accounts 
which had been accepted by the plaintiff, that there was no 
allegation of fraud and that the plaintiff’ was unable to produce 
accounts and documents relating to the tranKaotions in dispute 
which should be in his possession, the court held that the suit 
was liable to dismissal as the defendant could not under the 
circumetancea be called upon to render accounts-^ Katiar 
observes:*— 

suit for account, it is submitted, is not a game of 'bide 
and Beek^ When the agent has been rendering accounts from 
time to time and filing the papers in the principal’s office and 
making them over to him after a settlement, if the principal 
quastions'the accuracy of these accounts, which must naturally 
be with him after the agent had done with them what he was 
required to do, it is a matter of natural j^ustice and equity as well 
as of absolute necessity that these accounts should be before 
the Coui^t. He has no right to eonceal the account papers and 
then sak the agent to render account« a thing impossible on the^ 
face of it. Where, however, the account papers are in possession 
of the agent, the mere fact that their copy or duplicate or 

I. B«« E«ttair, jp. SOB AndiliB Antetidaa ii,athoiitieB oitod^thereiii. 

% Vpmdum KUhi>r 0 v. MimU^ra, 18 0. W, N. f tls foUoved in Ontoslar 
^randra, 24 €. W. H. 110; v. 56 t 0> S4<)» 

8. 4/«leM«trs DtiHm v. S’sma jCUiwuifa 84 0. N. 9^8; 4r. 

84 C, W. K. 1 j 0; Mtfhtm LtU v. 

AMfh , a Lull* t. X la 

4, M V. ir. W g. , 8iMr00 dam ., 5 U .T 18. 

8^ tov of AgSney. p, 581. * 



' ibtm, bis duty ie i^sSNlsr ft!^%iii %ii Mu m 

immtiuMAm ib #mmitipul M T^mimsumt^o^ dtifU^mm 
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ag^fttmmlaiiausottlsr ft4aopi^ of duplicate or aWraot. In mcli 
case the principal would Have no valid exedso for wit^boldina 
tbc original and requiring the agent to render account on mm 
copy ditpticiMc or abstract and the principles ihvolved in the 
cases oit^ above will bas the 8uit'^ 

WaeR «eo^ ^ It is not open to any principal who has got all the accounts 
owil^ suit in his possession to employ the machinery of the court for 
SSl***** exam;imng his accounts on the off chance of making his agept 
liable for any sum which on such examination may be found due 
from him,* 

Where an agent enters into a contract with a third person 
in his own name, and subsequently sues on the contract and 
obtains a decree, the principal is not entitled to maintain a stuf 
for a declaration that he is beneficially interested in the decree 
and to recover the amount thereof from the judgment debtor. 
The fact that the principal is ehtitled to an amount from the 
agent does not entitle him to maintain a suit of this kind. He 
could have adopted the contract and sued on it himself; after a 
decree is passed for the agent, ho is too late.* 

Oonverttng ^ principal against the agent to recover a 

faRRoy Riiit specific amount or balance as having been misappropriated by 
him, if it is impossible to decide upon the evidence adduced at 
the nearing how much of the principaVs money was unaccounted 
for, the Court should order an account to be taken of the agent’s 
dealings with the principal’s money as in a suit for an account.* 

In the moffusil, if a principal in a suit against the agent 
ae» pidioatR merely that the defendant be ordered to render accounts 

to the plaintiff, a second suit brought by him for the recovery 
of the money found due by the defendant on examining the 
account will not he barred by res judicata^ Where an agent 
who waa sued to account for money given to him instituted 
a separate suit claiming to recover a certain sum which he alleg* 
ed was due to him from the principal over and above the amount 
in respect of which account was sought from him, held, that the 
decision in the former suit cannot operate as a bar to the trial 
of the latter on the principle of res judicata,^ 

(in demand, the demand should be made at the place of 
business where the books of account and and all material infer* 
mation might be available.* 
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^ 31 ^. Kmi^ d iktotloh ui n $ttit tdr \!^t fci^j 

4jlM rnmm^ Mitfe# pliwse vJb^er^ tm 

k suit %y a principal agrainst his Stgcnt for an aoooua't mk 
fcMr tfaa<^ Inai^ hs das upon ameh aoootmt betn# takan m 

hf Art. 69 of the Inmitatiou ASt^ 

if aceounta have he^n taken f^olu time to time and settled 
betireeu the parties, the agent while rendering the final aononut 
will hn Untitled to rely on those casual accounts and to urge that 
they ought to be accepted as being pn'ma facie Oorreot.” 

l%.e lii^ility of an agent to account is not a liability that 
arises by virtue of a contract between the parties but is p 
liabiUty that is annexed by law to the office of the agent, Und 
section 86 of the Indian Contract Act has nothing to do with 
it.* The liability to account is irrespective of any exprM 
contract to that effect.* This obligation may well subsist 
notwithstanding that the property entrusted to agent is proved 
to belong to some one other than the principal and it cannot 
disappear except by transfer of the contractual right by noVa-^ 
tion or operation of law.® 

A principal can sue an agent for a sum of money bad and 
received on his ^behalf and may also bring a suit fo^account^ 
and a claim for damages on account of loss caused by his laches 
can he included.* 


An agent, entrusted with money or goods by a principal to 
he applied on the principal^ account, cannot dispute the 
principal’s title unless he proves a better title in a third person 
and that he is defending on behalf and with the authority of 
such third person: The same principal controls the relation of 
bailor and bailee. 


A suit for account lies against a servant on a fixed salary 
but the nature of whose employment is that of an agent.* 

As to the form of a suit for an account between a principal 
and an agent, see the undermentioned cases:^* 

A decree may be passed in favour of an agent in a suit 
brcnght by the principal for accounts “ 

66*. Agent's du^ nut to deny the prindpal's title to the 
property entmated to him as agent 

Another rule which is a rule of estoppel and is formulated 
to Safeguard the interests of the principal in the hands of an 
agenti against invasion is that the agent is estopped from deny- 

I. jtUUHafiMMa T. XobAMlnaraimiia, ALB. ItM Ittd 581 
» IMh v D* Vam, » a W M 113 

3 A6M CkwwtT.JCahi J>M, 13 1. 0.348 (AU). 

4 AWMd T. £•(«•, 1338 Fat. 481=>3 Fat 685=73 I a 1332. 

«. AmmA *. Anttef A IT a W. If. 5. 

3 mmumiti JHaf* r. MuhakuSm, 1339 F. 0 183=113 L C. 733=13 Aah. 8M. 

7. JEMlm r. nrm Slum ZaI, 1333 Lab. 34=133 t a 367. 

8. JtaiMrit a. AtiM, >3 1. 0.71 <0aL). 

3. flawAKa. T Qmttmnm 13M Bind 14>=l3S I. a ISS. 

13. li$g am k » t. (iBBl) 7 Qal. 354; JrnrrimHA a. AHAm (IBKT^ 14 AaL 

H^«awJMa.AAMAMMn*W.C»,A.|.&U3XMbd33=Ud;{.0 3H, 

11. JTaaMM Stm a, Dtik Btt, A* I-& lfS3 britm=al79. 1 ft41% BWM 

Bam a. Mot, A. L B. UST All. >74=139 L a 3«L 
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incniuit MtSe of bs0 ptifmviA j^e 

^BMM»9«|ii^ M «Sm|. ixtm «q» >»• of * 'iivd fioowm 

fn o{>M> 0 iutu>h to tlwt of toO piiiloiiwi. j9oiMrflfteib4 tiiUS «t#M 
t)i» 1^0 of BngHBh law oti the eubieot*' 

^"Whiere a |>eraoii ia in. possesflion of inropexV on *|[ent, 
hie possession, as evldenoe ol tdilsi and for the purpose of 
ao^nisition of title nnder a Statute of lamitation, Is deemed to 
be the possession of the principal- 

Ko attent is permitted to deny the title of his prinoipah 
or to set np ^ the title of any third person in opposition to tnat 
of the principal, to any goods or chattels intrusted to him by, 
or which he has expressly or impliedly agreed to hold on behalf 
of, the principal. Provided, that where a third person is epti> 
tied to the goods or chattels as against the principal, and claims 
them from the agent, the agent may set up the title of that 
third person, if he does so on his behalf and by his authority, 
or if he has delivered up the goods or chattels to him. unless at 
the time when the goods or chattels were so intrusted to the 
agent, or when the agent so agreed to hold them on behalf of 
the principal, he had notice of the claim of such third person”. 

Thus, where an agent is permitted, for the convenient 
performance of his duties as such, to occupy premises belonging 
to his principal, the agent cannot acquire any estate therein, by 
reason of such occupation, even if he is permitted to use the 
premises for an independent business of his own.* No agent 
can acquire a title adverse to his principal unless he can show 
that the acts upon which he relies were done in respect of his 
title, and not of his agency.^ 

A receives the rents of certain properties as an agent, and 
pays them into a separate account at his own bank. The princi¬ 
pal dies intestate. A continues to receive the rents for more 
than twelve years after the death of the principal, stating to 
several of the tenants that he is acting for the heir whoever he 
may be. SubseqnentJy, within a reasonable time after the heir 
is ascertained, his assignee brings an action against A, claiming 
possession of the property and an account of the rents and 
profits. A claims the property as his own, and pleads the 
Statute of Limitation. The plaintiff is entitled to possessioi;! of 
the property, and an account of all the rents and profits received 
by A since the principal’s death.* 

A receives the rents of certain property as B’s agent for 
more tihan twelve years, and duly pays them over to B. B there¬ 
by acquires a good prescriptive title to the property, in the 
absence of fraud, even if A were the true owner. Possessicm by 
an agent, as such, does not preserve his adverse rights.* 

Where a solicitor pacing off a mortgage debt due from 
tfiient enters into possession of tbe mortgaged property, he 

1. Art 4S, p. sa 

a snwta V, n<wfar, (itsi). So n. r. o. r. tss. 

8. Mt, Sm, ▼. eitrp&lHMo» «f iMuSm, (1^), I* 1#. X Ob. S14. 

A Mtt V. (IMS), i* Af». 0*. 408] SMHh V. AmuMa (lS«4>, •• X. 9.^ 100. 

A mmssw V. fbht, (14T1), n B. IS a«. lo*:^ Ut.Ob T’Nl. » I 
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9l|)ii^t<itd of Limit^tiilNEi am s/bi^r to tbo 
m i^demption,* 

Aivm^os ailvanoos for the piirpoeo of a mlne^ in order to 
ol>tA|jti tpe ofe^ virhioh he coneigpe to B (or sale. B otodertakiitf 
to ac^otlnl to^ hitei for the prooeeda B mnnat set up any para* 
mount title to the oroi or diilpute A'e titfht to the i^oeede^ on 
the tffoilnd that there are riithlHi of third peraonaeaietinir indepen^* 
dentiy of the contract between A and B ^ 


Where a pereon buye Sfooda on another person's behalf and 
delivers them to carriers at the latter’s risk, he is estopped from 
dispntinar the Istter’s title to the goods.* 

Similarly, where the servant of a wharfinger gives a receipt 
for certain goods, in which there is an undertaking to deliver 
the goods to A, the wharfinger will not be permitted to deny A’s 
title to the goods on their arrival.^ 

A warehouseman agrees to hold certain goods, described in 
a delivery order, on behalf of the transferee of such order, la 
an action by the transferee against the warehouseman for 
conversion of the goods, it is no defence that the goods in ques* 
tion were not separated from the bulk, and that therefore the 
property in the goods had not passed to the plaintiff.* A ware¬ 
houseman or wharfinger is an agent for the person in whose 
name he holds, or on whose behalf he has undertaken to hold, 
goods, and is not permitted to set up the title of any other 
person.® 


A delivers goods to a carrier, consigned to B. The pro¬ 
perty in the goods has not, in fact, passed to B. A counter- 
mauds his 1 nstruotioiia, and the carrier re-delivers the goods 
to him. The carrier may set up A’s title, in an action by B, 
carriers not being, as such, agents of their consignees.^ 

A wrongfully distrains B’s goods and delivers them to G, 
an auctioneer, for sale, C having &t the time no knowledge of 
B’s adverse claim. B subsequently gives notice of his title to C, 
and claims the proceeds. C may set up the title of B, in an 
action by A for the proceeds, provided that he defends on 
behalf and with his authority.* 

A sells goods as B’s agent, having at the time when 
the goods are intrusted to him notice that C claims them. A 
cannot in an action by B for the proceeds, set up the title of C» 
even if C was wrongfully depriv^ of the goods by B, A having 

1 Wmrd t. <iwHar, L. B. 1 Eq. S9. 

2 ZiiIiMto T. rtnmH, (18,1), 1 De a. It * O. 81,. 

• 8. Omm «. Jfellttnitf, (1848), i BMr. ,84 

4. V. in.Ao2 (1841) 4 Soott H. B. 41. 4nd set Waad t. TuttU (1844), 8 

Q. a.8U, 

6. WtodUg r. Oottntrit (1888), S3 L. J.ta. 18S; Stgnari t> Dtmkhk (1810), 3 
0«Bpha44 

«. BmOegd.MttA <1848) 4 Q. B. ,11; AbU>. OrWw <1888,), 8 L. X UP. 17, 
OHOW ▼. BintU (1881), 7 Biog. 888; fiSNulMwn r. rtHfoiiit, ( 1818 ), 1 U B. ,81. 

7. atmlim ▼. jr«K> Owm Coh (I8i«). M L. 1, u r. M. 

«. BMdb *. Jhmd (!>«•), 84 Ii. 4 U B. IS7( B4 m «. JUw«nb (1888). 78 L. «. 100 

P. 04 Jtogmn v. (1891), 1 Q. P- >!•< iM**, tU« pciMlo«l il IMM to 

todtaowt Md litto fanutoiMt to BaOaimtK WcmmAi «. JNMto, (1M7) 8 K. 
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0)M^<^lliel^J^il|^1itfjfortW Vpmifv- 

MC 0n 

0^ Oittiii 0f pmrti4!i4«t cfamea ol igtiiii^ 

Xi^ in tlii«» Itity uf 4^ faMoi^ 

(1) ^ giTe hin prii^pal this free md uphiiw^ed use dt hin 
julgment end diecsretien;^ * 

(2> to act in person, ntaJens anihorieed to delegate hie 
authority;’ 

(B) to keep and render j oat and true account^;* 

(4) to keep the pro]>erty of the pnnotpal separate from 
his own and from that of other persons;^ 

(5) to keep each sale distinet and eeparate from other 
transactions;^ 

16) to account tor goods sold, pay over the proceeds, and 
deliver unsold goods to the principal on demand;^ 

17) to keep goods intrusted to him for sale with as much 
care as would be taken by a pi^udent man in respect of 
his own goods.® and not to barter^ or pledge them* un¬ 
less expressly authorized to do so; 

(8) to insure goods consigned to him, if instructed to do 
ao, or if he has been in the hebit of doing so;* 

(6) not to purchase the prineipal’s goods for himself, 
without full and fair disclosure;** 

(10) not to set up a rival business or make secret profit, 
without a full and fair disclosure of all the facts to the 
principal and obtaining his assent thereto.'* 

A factor is also bound to keep his priifcipal informed of 
every fact in relation to his agency which comes to his know¬ 
ledge and which may reasonably be deemed important for the 
principal to know in order to. the protection and promotion of 
nis interest,’ and to faithfhlly obey his instructions, unless his 
own interest in the goods, or a sudden emergency, requires a 
deviation from thenif Where there are no instructions to the 
factor as to the time, place or price regarding the sale of goods 
entpusted to him, or where he is instructed to deal with them 
Sis with his own, he can sell the goodsai such time, place,orprice, 
1 ^ a prudent man would do as reganls his own goods. He must 
sell them withiii a reasonable time and it he delays and the 
If^ds deteriorate in value he may be held liable for the loss. On 

1. me, IhPieM, r« SadlM', (ISSI), ]? Oh P. Se, C. A^ 

2. aarhe v. Tipping (ISiS), « Betv. 284; ¥. ffaig (18S4) 80 UatV. 21^^100. 

3. CofAmn T./Warn (1818), 8 M.,A S 801. 

«. eil«vitfMV IM*(l«M),8B.lbA. •18, 

8. ▼. SraMuk, (18(H>)i Taant OlS 

•i, Ooi0, .. S tid. M8« aU, 

V (l«a»}, 3 B. 4 A. U*. ' 

8l Col*, (1*13), i X. 4 6, l«8i «Mi 9. <1I31), • Waft 80S; 

>' B.AW m. 

« ft iMftMHMi (11631 3 T, a. 111. 

ID.‘ 6Uf4» ft Sdvftw, it4Mi • BtMtft 36W Bftii )B«ft8(Mi4. n>, tlT^ lU. 

11. 8a« EiUar, i*. ill MA (ha aotboritifti ettaA tbamn. 





i^ mmmhb» ^p hek 

Jp fvp tbimir|L wowl %m 0 bettor pnp^ it Ito 

J etojM Where be isnot stwJtjr of m nm}msombU» 

<tetey he iei not liable even if the are deetooyed h^ fife. 
Eto reeiirti eett the ereode in the local ixferltet and cannot comriffn 
tfaem^ beaotd eleewkere, unleae there ere inetruOiaoDe to that 
e^ect. If he oonaifirne them eleewhere in exOmee Of his own 
discretion ccr in poivaanee of a trade usage he miist bear any lose 
which resnlte therefrom unless he can show that the usage was 
so general as to warrant a presumption t^t the oonsignment 
was ntode iif pursuance thereof or that it was known to the 
pniioipah in the absence of instraotiona as to price a factor 
IS bound to sell the goods for a fair value or market pnoe * 

An auotioneen being a person who professes to carry on 
a business requinng skill and knowledge, must display such 
Hfcill and kmiwiedge in acting for his vendor as is reasonably to 
be expected from competent auctioneers, and must follow the 
oourse of busmeas ordinarily recognized by custom or prescribed 
by statute For a bleach of any duty he will be liable m da¬ 
mages, either nominal where no material injury resists or 
substantial and of an amount to compensate the vendor for any 
actual loss sustained through the negligence of the auctioneer, 
or of persons employed by him ^ 

It is the duty of an auctioneer :— 

(1) to act in person,® 

(2) to sell for ready money only,'in the absence of 
struotious to the contrary*/ 

(8) to disclose his principal/ 

(4) to use due diligence in requiring that the deposit be 
duly paid,* and if it be paid to him, to hold it as stake¬ 
holder until the completion of the transaction/ 

(B) to sell to a third person/ 

(6) to accept the highest bona fide bid, where he sells 
without reserve, notwithstanding express instructions 
from his principal to the contrary/ 

(7) to account for. the proceeds of goods sold to the per¬ 
sons from whom he received them/* 

(5) not to deliver goods sold until paid for, nor allow any 
deduction from the pnce, unless authorized <o do so 
by the principal/^ 


1. Ksbwr, fp 717-719 and tbe Amen««ii authorltiw oited theroin. 

a« Ualibary, Vol I, 2nd Xdn, AH 1173, p. 711 and th« aoUionitea aH«d iHWein 

а. Oolfa r Traea^iok (1604), 9 Vm 284 In England every peraon irliQ adA nn 
aqisboneei mnal take nat a Iioenoe under tbe Aaotioneer* Ad, 1845, 

4 ratrers v. Bahbtna (1635), 2 O M A E 15A 8^ka9 t Qa^a (1882) i ll.A M 545 

5 f*f‘utnhiyn v Lammd (1647), l6 L. J C E 321 

б. mAnfri V. (1840) 2 E, A E 48j And# y. (198l). 47 T X* lU 

244. it IS not negUgenoe for an aootioneer in the exemae of his indgoiaaiv not 
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W) if by 

to oo<irt, # toth© idtioitohioi tli^feikdors terpfy* 
Wimt tetd Conti, toy is^oo^y ireoeiyed by hiid,* 

(tOi Sii9ic0 tb« toqtint^^ k % btiiee lor rowtrdL ^ moat 
©ttmiao ordinary ©tre ati^d diligonoo in keopitig tbo 
goc^a intrusted to bim.^ 

Ul) In tb© tbseno© of authority from th© vendor^ it ia tb© 
duty of the tuotioneer not to part« with possession of 
the goods until the purchaser has paid the price. If 
the auctioneer does so and the purchaser 'fails bo pay, 
the auctioneer will be liable to the vendor for the 
amount^ 

(12) An auctioneer must redeliver goods to the vendor on 
demand^ except where his right of hen exists, either 
before sale if the authority to sell is revoked, or after 
^e if the goods are unsold. Like other bailees, he 
is estopped from setting up the title of a third person 
against the bailor, unless the bailment is determined 
by what is equivalent to an eviction by title para¬ 
mount, and the auctioneer defends upon the right 
and title and by the authority of such third person."** 
Even with such authority he cannot set op the jtut 
tertii if he was aware of the adverse claim at the time 
when he accepted his employment.^ 

(13) IC is tb© duty of the auctioneer to sign a proper 
contract binding the purchaser; and, if he omits to do 
so, he is liable to the vendor for any damages sustain¬ 
ed in consequence of his neglect.* 

(14) 4 purchase by the auctioneer himself without the 
vendor^s consent is voidable, and will be set aside at 
the instance of the vendor, even after a long lapse 
of time unless there is evidence of acquiescence.’ 

(15) An auctioneer must account for any moneys received 
by him on the vendor^s behalf, and be readv to pay 
them over to him. He is in a fiduciary position in 
respect of snoh moneys,* and ©.n order to pay can be 
made against him as trustee. If he fails to do so he is 
liable civilly as well as crimin^ly to the vendor like 
any other agent mis-appropriating his principaFs pro¬ 
perty.* 

1. BtiffiB V Bree, (1882), 91 L J Oh. 64 

8 8«e HiUsbury, Vo). 1, 2cid Bdn, ©rt 1174, p 711 The diotcirtt tn y, 

CAf©!!# (1765K 1 Eeq 840, to the effeefc tbet an eaotioneer is only heble for 
eere ee he woald take in the oaee of his own goods, wonld not aeent on 
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per Xiord Belt, et p, ei7 

8 BroHw Y StaOm (I8l6); 3 Ohitt. 853. 
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1 Oiiper y. Court (1830), 8 Price, 127; 8nlttmon$ v. Pender, (1868), 8 H. 9 C. 689. 

6. Be Bm parte Cooke (Ul8>, 108 1.810, 0. A. 
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US 

in jimmi to tbe voniloirr mA noi 

hs hit dbi^oM*^ 

t% in i;)^ duty of % bi^okar-* 

U) to eoatroct iit the name of his prmoipalt suhj^ot to any 
, fpmi$l instirootiione or otege to the oontraiy.^ For 
meteooe, a broker authorised to buy Urooi m the 
Xavorpool market By the ousiom of that market n. 
broker, so authorised, may buy either in his own 
name or in the name of the principal without |riving 
his principal notice whether he has bought in his p^\^ 
name or not. Such a custom is not unreasonable^ and 
the principal is bound by a contract made in the name 
of the broker, though he had no notice of the custom 
or ot the fact that the contiact was made by the bro¬ 
ker in his own name;^ 

(2) to execute nontracts in such a way as to be legally 
binding on both parties,^ and so as to give each party 
a right to sue thereon;** 

(3) to inform his principal of the terms of any contract 
made on his behalf;” 

(4) to comply with statutory provisions in entering into 
contracts, notwithstanding a custom amongst brokers 
to disregard such provisions;' 

(6) to make a careful estimate of the value of goods which 
he 18 instructed bo sell, so that he may not sell them 
for less than their value;® 

(6) to exercise his skill and fairly communicate his opin¬ 
ion to his principal;” 

(7) not to deliver goods sold by him except in accordance 
with the terms of sale;*” 

(8) not to sell his own property to his principal nor buy 
the principal’s property himself, without full and 
fair disclosure.** 

(9f For a similar reason a broker is not permitted to 
represent the other party also in the same transaction 
without the full knowledge and consent of the princi¬ 
pal/^ Where, however, he acts as a middle man 
merely bringing together parties who then deal with 
themselves and make their own bargain relying upon 

1. Bri^u-n V Faf€bratk0r, (iSSH), 69 L. T. 992. 

% Battng v 2 B A A. 137. 
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iknAif D«n&|«tdg;teei(il> 4 iil 4 skSU. tW« ia i^ot^iu^ilfaiiiiir 
in biandndttefb It life «eti fan both nt^ea evob tboofh 
ha iri« omiiloyad hy aaob withotit kitowledsfe of 
th4 a^tar<' 

(IC^ <It kt not p«t of tlm duty of a InpOkar, in tiba abaenoe 
of a apodal^ oontraat or enstona. to axamine iroods 
bbnitht by him, for the pnrpose of asoertaining whe¬ 
ther they are of the quality bbnght.* 

It is the duty of a shipmaster to give the whole of his 
timtt ^ the service of his pnnoipal, and theref(>re not to trade 
on his own account,* nor give any portion of his personal 
seirnoes to another* A custom for shipmasters to trade on 
them o#n account is, apparently, unlawful* 

I. hotw T> Oo/uleuMl, ll H. a M. 50; Ltwit T. Dmitoft, S App. Ow. SBT D. 0.; 
KeohaSi, 8. 2419. 

1. ICMbwn. 8. 2418; Clark T. Alha, 195 0»L 976; Friar ▼. SmUh, 16 L. & A. 990 
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CHAPTERS 

DimfiS OF THE PRINCIPAL TO His agent. 

iffbt to Pomonoritioo FTmotpol'E dots to boep tbo ofeoi 
«ttlp]op«d ieo^injr to tbo tomw o| tb# ooatriet, 70. Aganfs ngbts Of i«* 
uaaUoraaibotit and Indemnity agoioat tha praDet|>AL 71 Agioot’a lian on fNdom* 
paVapTOpertp 72 Otherngbts of »ii agaot aiiaing from the dotiea of the 
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Agenfs riglit lo remuMrittiaii. 

As already ob8arvecl\ no consideration is necessary to 
create an agency. Where a person agrees to be an agent of 
another the contract of agency is created and the relation of 
pnnctpal and agent is constituted between the parties. It is not 
material whether the offer on the pait of the agent is simply 
gratuitous and without any consideration.* So, m the absence 
of an express or implied contract to pay remuneration to an 
agent, the mere existence of the relation of the principal and 
agent between two persons does not throw on the pnnctpal a 
duty to remunerate the agent, nor does it entitle the agent to 
claim aay remuneration ® Services, howsoever long continued, 
create no right to remuneration unless there is a contract to pay 
It, and such a contract will only be implied where the circums¬ 
tances are such as to indicate an understanding between the 
parties that there should be remuneration * So, where a comm¬ 
ittee resolved that any services rendered by the agent should be 
taken into consideration and such remuneration be paid to him as 
should he deemed right no action would lie to recover such remu¬ 
neration, the resolution only importing that the committee were to 
judge whethei any, and if so, what nmuneration was dueforthe 
seivices rendered by the agent* “It is settled”, observes Bell, 
J “that no man can do another an unsolicited kindness and 
make it a matter ot claim against him and it makes no difference 
whether the act was done from mere good will or in the expe¬ 
ctation nt oompen‘=»ation Unless the party benefited has done 
some act from which his assent to pay for the services may be 
fairly inferred, lie is not bound to pay” ® 

Thus, the right of an agent to be remunerated for his services, 
IS founded upon an cxpi ess orimplied contract between the princi¬ 
pal and agent ^ Acontract forth© payment of remuneration maybe 
implied from custom orusage,fiomtheconductoftheprincipal,or 
from the cirouin stances ot the particular case * In Bryant v Fhghf 
X ooiea on page 70 

2 Bhfi*)bun Chundet Sen v StiOnder Surma S CaI 300 
8 See EalBbnry, Vol I, 2nd Edn , Ait 432, p 257 

4 U&m e V, Resott 1 F. A F- 280; F^nrd v Morhif, 1 F & F 498, Lofim v Ri>bsrff 
(1^), 18 T n R,582, 0 A 
TayUr v /#» ewer, 1 M A S 290 

8 PMr gnll^ J in CftaduStk v Knox, 64 Am Deo 329 Bee aleo Alexander v Bane^ 
1 It A W, 611, Ketiar, p 436 and the Ameriean adibonUee nited theiein 

7 Bowhiead, Art 64, p 142 

8 Ibid 

9 (1809), 5 H AW 114 8e« also V Baeh (18X4), 6 T'aUnt 802, Afidv 
jrCJfiAtfy (1649), 2 0. A K 707, 
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amouat of payment 1 am to reeeive ! leave entirely to 
yon”—ead e^ed in tlmt mipacity for ek weeke, Bela, that 
there was an implied contraot to make some payment, at all 
eventa* and that A was entitled, in an aotion on a yaaittem 
m^rutt, to recover such amoant as the employer, acting m good 
faith, ought to have awarded. Similarly, where A employs an 
auctioneer to eell property on his behalf, a contract by A to 
pay the auctioneer the usual commission is implied.^ The mere 
employment of a protessional man, as such, raises a presumption 
of an intention to remunerate him, and an agreement to do so 
is implied from such an employment, in the absence of other 
circumstances rebutting the presumption.^ 

It is entirely competent for the parties to agree expressly 
not only that the agent nhall be compensated for his services, 
but that his compensation shall be a certain sum, or shall be 
paid ill a certain way, or shall be ascertained in a particular 
manner.^ It is also competent for them to agree that he shall 
receive no compensation at all.^ In practice, however, it is 
frequently, if not commonly, found that the parties have not 
made any express agreement at all, or that if they have Mtempt- 
ed to do so, the agreement does not provide for all of the details 
and contingencies so that the questions are constantly arising, 
when will the law imply a promise to pay oompeiisation and 
how shall the amount to be paid be ascertained.^ 

‘An express contract necessarily supersedes and excludes 
all implication as to the matters expressevi, according to the 
maxim expressum facit cessare taciturn. Where therefore the 
remuneration of an agent is provided for by an express contract, 
no other contract which is inconsistent with the terms thereof, 
whether founded on custom or otherwise, can be implied; but 
evidence of a particular custom or usage may be given for the 
purpose of explaining any ambiguity in the terms of the ex¬ 
press contract, or for the purpose of incorporating a provision 
which is nob inconsistent with the terms thereof.^ 

In Btmerv. Jonea^ it was agreed that an agent should receive 
Gommissiou on “all sales effected or orders executed by him”. 
By a custom of trade, no commission was payable in respect of 
bad debts. Held, that the agent was, nevertheless, entitled to 
commission on all sales effected by him, including those result¬ 
ing in bad debts, the custom being inconsistent with the terms 
o! the contract. Similarly, if an agent is employed to find a 
purchaser for certain property at a fixed commission, to be 
payable only in the event of success, he is not entitled to a 
guanfUin vieTuit in the absence of success, such a claim being 

I ^ 

1. V. (1879), 2t W. B. 403 Turner v. (1901) 17 T. L. E 692 

2. T* (1865), 9 Msoq. H. L. Ca». 80, H. X»T 

a ge«h0in,E 1513, 

4 4 BowAtead, Xrt. 84. p. 142 And Ibe Aatboritiefl eited therein. 

5. (lSdl).6Bmg.85. 
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^kiwt tlifi wk0l^ iroyag^, ijk wm htm 
m4»m^ 0mM m * ^tUmm mrmt or 

m tim nwnt34>i hk dying b^cm 0<jmph^fi3Si of 
tlio voiyigot,^ On tho otkor b&nd, whom on nngineor oontrneted 
in i»ert»in works* oalonktad to toko Bftemi months, 

0 mM of £600, pnyabla by qmurtofiy insUlmants, and diod 
dstrinr tho work, it was held that ^his representatives were 
entitiM to recover two instalments which bad accrued due, and 
were unpaid., at the time of his death.^ 

tt has been held that where the agent sets up a definite 
promise for a certain definite remuneration, he cannot recover 
on ft quantum imruit, for tha>t implies that the principal accepted 
his services on the understanding that he would pay for tnem 
what they were wotth, while the real contract set up was that 
if the agent did a certain thing he would be paid a certain 
amount. Thus, where an agent proved that principal bad 
agreed to pay him 2Vs per cent, if he introduced a person who 
bought the property for 19,000 1., and it was proved that the 
purchaser had failed to complete his bargain, and that the 
principal had only obtained 7,000 1., for part of the property, 
the Court held that the agent was entitled to nothing, and could 
not sue on a quantum meruit. Lord Justice Liiidley in giving 
judgment said: ‘‘It was said that there was an implied contract 
to pay the agent a quantum meruit for his services. The 
answer was that there could be no implied contract where there 
was an express contract.”^ 


It is also clear that if the principal has expressly agreed 
to pay a compensation, the fact that the service was, through 
no fault of the agent, of no value to him, furnished no excuse 
for not paying'* So, if the agent has expressly agreed to 
serve without compenhation, he will have no claim for wages 
howsoever beneficial his service may have proved to the 
principal.® If compensation is to be paid only on a certain 
event, or upon the happening of a certain contingency, nC 
claim can arise except upon the happening of the event or 
contingency agreed upon.’ 

Where the remuneration of an agent is not provided for impUea iwv 
by an bxpresi^ contract, but the circumstances of his employment twot. 
are such that a contract for the payment of remuneration may 
be implied, the amount of the remuneration, and the conditions 


X. Gretm r. (XB61), m h. J. C, P 843; M^irod v Aftola (1889), 6 T, L. a 
Balter’s claim (1891). 7 T. L. B. 602 LoU v. Outkwuile <1893),10 T. Ii.a76, 
C. A. If the express oontiaot for remuneration were a rmility, by reason of 
lie having been made without anthonty, the agent will not thereby be proven* 
ted tram recovering upon a quantum meruit: Chaven * Sillis v. Oaite^litdt, 
(1986), 2 X* B. 408. 

2* {hUUr y. FuhwU (1796), 6 T. R. 320=si-3 B R. 185.. 

a Btubke V. By. {ISrt7). L. R. 9Rx. »ll. 

4 Laa V. OutkwdtUe (1898), 10 times, 76 Battan$ v. TampbifU (1899), 8 Times, 707; 
HtutetrA MdeUD htew 8B (1928) 1 B, 110, 

5. JSFitbh V, nhodee. 8 Bing. N C. 782; ITWr Vi MMen, 7 T. g. 980. 

6. Menhem, B. 1514 

7. Ibid. 
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(Mr ^ ^ p$^isimt biMiiMi. Wxm^ ihm k m 
cwitom or iui^« t^iio k^plmd ooatrMt iitopoy mmmMe 
romoperotioo*' A Lo&cba «hi||^rokor ncMT^lwted iba hire of 
a i^oaael, aod a metiaon^om ol oharter ’vNO dlttl^r fliirvi64» hot) tiio 
oootraot afterwiM^dfl eraot off. By a onatoiti of the Oity of 
liDodon, ahipbrokeio irho negrotiate the hire of vessels are 
entitled to a oertain ootniaiaBion oa the amount of the freiprht, 
'erfaere the oontraotp are oompleted, the rate of payment beinir 
higher than would fairly compemiate them for their servieee; 
but are not entitled to any remuneration with respect to oon^ 
tracts which are not completed. Held, that the broker waa not 
entitled to recover either oommiasion or upon a quantum meruti 
for the services rendered, even if the contract went off owing to 
the act of the principal. The implied contract to pay an agent 
reasonable remuneration for his services does not arise when 
there is an express agreemeat* or is to be inferred from 
custom, which is inconsistent therewith.* 

As previously observed^ the mere fact that services have 
been rendered by the agent tor the principal is nob, of itself, 
sufficient to raise a promise to pay therefor, but they must have 
been rendered under circumstances from which a promise to 
pay can be inferred.’ So, in the absence of an express or impli¬ 
ed agreement to pay, no recovery of compensation can be had 
by the agent for the services volunteered or even for the services 
requested for, but done as a spontaneous act of kindness/ 
Wliere services are rendered for each other by near relatives or 
others constituting members of the same family the law pre¬ 
sumes that they are inspired by motives of affection or gratitude 
or are based on other considerations than those of pecuinary 
recompense; and in order to rebut this presumption there must 
be clear and unequivocal evidence of a promise or agreement to 
pay for the services rendered * There must be shown to have 
been something more than a mere intention to pay, based upon 
gratitude or friendship, *. e. , a clear and unequivocal agreement 
to pay/ No such agreement can be implied in such oases 
whether one uiidertaki s to do some apt for another out of kind¬ 
ness or friendship merely, or with a hope, and perhaps, on 
expectation that the other will recognize the value of the ser¬ 
vices and compensate him accordingly. So architects, engineers, 
authors, artists, and others who undertake to furnish a satis¬ 
factory plan, design, machine, story or other thing in competing 
for a prize, contract, or regard but without success can have no 
claim for compensation in the absence of an express agree- 
meutto pay it, although they may have been requested to 


64, pp 142,148. 

V. BiHn (1880) 8 li. J. <0 S) K. B. 144; y nomas (1830), 7 Bing. 
89, ftarUf ♦ iff40t(ta (1917), 124 cp. Jfopr Urns v Prsiffus (1910) 1 

X. B 89, Air*0tmrH Rsania Y (1919) A. 0. SOl^ssSS L. J K. B. 881, 
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«l| Miuaiii t«|ioii whm a pramimi to piiy oould N mfanw 
l%]Qtiittil]ri whm thd ditoum«ton<}ft«r noooaat lor th« 
tiiia 4»^to«ik6 ground than that of a promkato 

iMouipaiiaay ilo promke will bo implied*^ 

iUl oontraots lor sernoofi Must to g(>^ nr bad at thair 
inoeption, and a party will not be permitted on aqoaunt pf snto 
seqtont erente to recover for services which when rendered 
intended to be gratuitous.^ For instance, a subsequent 
promise to pay for servio^. already rendered gratuitously does 
not entitle the agent to claim such payment/ But when bene* 
ficial services, not intended to be gratuitous^ have been rendered 
under such oiroumstances that no legal claim exists therefor, 
a subsequent promise to pay in consideration of the benefit receiv¬ 
ed is binding on the principal/ 

It has been held by tbe American authorities that when¬ 
ever services are rendered by one person at the express request 
of another, ‘^the law will, except in the case of near relatives or 
others who are members of the same family, presume that the 
person for whom they were rendered intended to pay for them 
and if the latter alleges that they were gratuitous, the burden 
of proof is upon him to establish it/ This is particularly true 
where the services rendered are in the line of the agent’s busi¬ 
ness or profession, or are of a kind which are usually paid for/ 
For instance, where a person employs an attorney to try his 
case in court, or a physician to attend his child in illness, or an 
auctioneer to sell his goods at an auction, or a broker to effect 
insurance upon his ship, but says nothing about paying, the 
law will prebume that the person so employed was to be paid 
for his services, and if the other party alleges that the services 
were to be rendered without charge he must prove it/ 

A promise to pay may be implied from the circumstances. 
If, for instance, beneficial services are rendered for a person 
under such circumstances as to show that the agent expects to 
be paid for them as a matter of right and the person for whom 
they are rendered does nothing to disabuse him of this expecta¬ 
tion* but permits him to render the services, the law will imply a 

1. Sfcott w gaier, 56 Midi, 664; Pnfmei y ffaverfiitf, 98 Mosa 487. 

2 y 25 nri(*h 886. 

8 Wattd V. Ayrft^ 39 Mioh 346. 

4. JtmM V. 0*OrUeiilh 1 Am Doc 632. 

5. A/Im V. 66 Am Rop. 356 

6 kd!t«r, p. 440 «ud the AmenoM AOthontiea cited therein. 

7. See Katinr, p, 441 eitins Amerieaii aitthoritiee The term 'membere of th« aame 
fiuhily* doee not inolnde persons who apparently wotk ee hired lahonrefs or who 
by fraad or misrepresentation or otherwiae were prevented from seUfins their 

waisee 

8 jIAnn V. Jtonlereih, 40 III. App. 380. 

9. Heohem, B. 1618. It has been held tinder the En^sh Uw that no baifriater hjes 
any le^al right to 
him, as eneb, nor 
elthey at law or in 
32 H J. 0. IP 137; 
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mattar of legal ngiit sij^ not ae4iiKiattar otmere bape or ex- 
paotation* and aaps or doea nothing to prevent it, cannot be 
permitted to avail himaelf ol the benefits of the services, bat 
refuse to py lor them upon the ground that they were rendered 
without his request or order.* 

A contract or promise to pay'ma^ also be implied from the 
custom or usage of the business in which the services have been 
rendered.* As already noted, professional services which are 
usually paid for, generally imply a promise to pay. For instance, 
where a person employs an auctioneer to sell his property on his 
behalf a contract to pay the auctioneer his usual commission is 
implied/ So. the mere employment of a professional man as 
such, raises a presumption of an intention to remunerate him 
and an agreement to do so is alwayij implied from such an 
employment, in the absence of other circumstances rebntting 
the presumption.^ 

If the agent relies on custom for the amount of his remun* 
eralion he cannot claim on a imantum meruit. Custom supposes 
a special contract between the parties, and if tliat is not satis¬ 
fied no claim arises at all, for no other contract can be implied/ 
The amount of remuneration is usually fixed by the custom of 
the place and trade/ In some cases, if a special contract is not 
executed, it may give rise to a quantum meruit, as where goods 
not of the quality ordered are retained. There a contract arises 
to pay what they may be worth So wheic it may be evident 
that the original contract could not be carried out between the 
principal and agent, and after that the principal accepts the 
services of the agent to do something else, claim for a quantum 
meruit may arise/ 

Where the remuneration of an agent is a commission upon 
transactions brought about by him, or is only payable m the 
event of a transaction being brouglit about by him, he is not 
entitled t.o be paid such remuneration unless the transactions in 
respect of which it is claimed is a direct, though not necessarily 
an iinmf*d)ate, result of his agency, and is a transaction the 
bringing about of which was within the scope of his employ¬ 
ment, but it is not necessary, in order to entitle him to payment 
of such remuneration, that he should complete the transaction, 

1 Ki^iisr. pfK 441, 442 atid tlie aathiintioa fatted theram. 

2 Meehtitn, 2* 151% Sea Bi awer 4 tn MwicuU v. Htubhei, 24 Ran 520. 

a Culmm V, PmfHy 4 Camp. v* 0 (X e P. 620; Brooti v. Th»mat, 

7 Bing. 00, V. LwUn 3 F. A F. 059; Bann^ v. SianBm^ $ Oh, P. 60% 

V Senwmt 7 C. A P 711{ Sirk v. Bfiam, 6 T. It % TWrear gaevif, 
17 T a 502 

4. MiB0r V. gaff/e, 27 W. 1L 40% Turmr v. gaamr, aapra. 

5. Mcmm v. BellKe. 2 1 Cmm|. H. U BO 

% g«ni»(iadOhlOA^O.^(dt44idip.420. 

7. Ca/iaA V. (1614^ 4 CNanp, 0$. 
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Qm^ion wh^ar m a^ent iA aniitled fco comudisoKpa 
ttifim wholly aftar hia afopldyniant hm oeasad' 

Aa a raBicdb of hia introduotion, deiptenda tipon the nature and 
tenai ol hm emtiloyinent. Prima fade, he ie not bo entitled.^ 
Thua, where A employs B, a broker, to obtain a contract for 
a oharterparty, and B introduces, C, who is also a broker, and 0 
introduces D, who obtains a contact, B has no claim upon A for 
commission, the transaction being too remote a consequence 
of his introduction. A custom for a broker to be paid oom^ 
mission in such a case is invalid.^ 

A bouse agent lets a house for a term of years, the tenant 
haring the option of taking it for a further term. The tenant 
afterwards, through the intervention of another agent, takes 
the house for a turther term at a different rent. The first- 
mentioned agent is nob entitled to comission in respect of the 
further term, and a trade custom to pay commission to the 
original agent under such oiroumstauces is invalid. He is 
entitled to commission only upon the rent obtained as a proxi¬ 
mate consequence of his own acts.^ 

So also, where an agent is employed, to let an estate and 
procure a tenant, he is entitled to a commission on such procura¬ 
tion only and cannot claim a commission on the sale of the 
estate to such agent brought about without any farther inter¬ 
vention on his part subsequent to such letting out.“ But where 
an estate agent, who was employed to find a purchaser for 
certain property, introduced a purchaser to his principal, but 
the transaction of sale could not be effected because of the 
principal becoming bankrupt afterwards on a sale being effected 
with the same purchaser after further negotiation between him 
and the trustee in bankruptcy, it was held that the agent was 
entitled to his oommission on such subsequeut sale as being the 
result of his introduction and he can prove the amount in the 
bankruptcy proceedings® Where, however, the transaction 
could nob be completed with the introduced purchaser because 
the latter had no funds to pay the price, it was’ held that the 
agent was not entitled to any commiBsiou'' 

An auctioneer and estate agent was employed to sell an 
estate, a reserve price being fixed, commission to be paid if the 
estate should be sold. He put it up for sale, but it was not 
«)old. A person who attended the sale, afterwards asked tie 

1. Bowstea^, Art 65, p. 146. 

2. Ibid 

3. OibmoH V CHrk (1B62), 81 L J. Xx 304, Wi/kinum v AlBion (1879), 481 I. Q. 
B 739, 0 A 

A CWHte V (1871), 24 Xi T 706 See also Ex p Ohsttem (1874), 22 W. B. 
28% topM V Bimk€ (1884), 1 T L R. 68, BUllarv Radford (1908), 19 1*. t. It 
67A a A 

6. ▼ MUki$ (1867), 58 L. T 96, H L . Kt^hUnpaio v. Paroono, (1914) 2 K 
B. 62t, Mo^ T. Qould (1984), 152 L T S47. 

8. p. thirrmi, r§ Ruafo (1888), 5 K B B. 87. 

7, Co,v iir. C. r. Afudaltar, 1924 Bang 232, Appmnah CfutUp t 
oftlio fpor, 1924 Wxd 212. 
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before the eotiiid eele^ the vmndot hud withdratm the property 
from himi^ An agent who bringe about the rdiation^l^ of 
buyer and eeller ie entitled to oommieeiooi though he does not 
aotually eojoiplete the oontraot.' In all suoh oases, however, it 
is not sufficient for the agent to show that the transaction would 
not have been entered into but for his introduction, fle must 
show that the introduction is the direct cause of the transaction.* 
A entered into an agreement with B in the following terms^ 

'In case of your introducing a purchaser (of a certain 
business) of whom 1 approve, or capital which I should accept, 
[ could pay you five per cent, oommiseion, provided no one 
else is entitled to commission in respect of the same introduc- 
tion’\ B introduced 0, who advanced £10,000 by way of loan, 
and B wa.s duly paid his commission in respect of that advance. 
Some months afterwards, A and C entered into an agreement 
for a partnership, 0 advancing a further £4,000 by way of 
capital Held, that B was not entitled to commission on the 
£4,000, that amount having been advanced in consequence of 
the negotiations between A and C for a partnership with which 
B had nothing to do. 

In Mansell v, CleTuentf, a house agent was instructed to 
offer a house for sale and it was agreed that be should receive 
2Vi pel* cent commission on the price if he found a piurchaser, 
or a guinea fpr his services if the house was sold without his 
intervention. A person called on the agent and obtained an 
order to view, but thought that the pri^'e was too high. The 
same person subsequently renewed negotiations with a fneud of 
the principal’s, and ultimately bought the house. Held, that 
there was evidence for the jury that the house was sold through 
the intervention of the agent, so as to entitle him*to his 
commission. 

A brewery company agreed to pay an agent commission 
Oft all licensed property it might purchase through his intro¬ 
duction. The company promoted a new company, which 
acquired property introduced to the old company’s notice by 
the agent. Held, that the new company being merely ancillary 
to the old, the agent was entitled to commission on the proper¬ 
ties purchased/ 

Where an agent introduced a person to the principal as 
a possible purchaser of certain property, but no terips having 

1, V. (1863), 32 li. J. 0. V. 261; Widk^r v. (1910) B. a 222; 

BurekeU v *te^ CollitrUt, (1910) A. 0. €14. 

2 rrtb* r. IViylur. (1876). 1 a F. D. 605; a. TavU at^ar Oa^ (1884), 4 T.lj. & 
832 0. A.; Malar r, Badfard, (1903), 19 T. L B. 576, C. A. 

8. (1874), L. B 9 a P. 139. Be« .Im BaraaU *. Bratan. (1890), € T. I. B. 468; 
Siaar* a. SmUk, (1886), 2 T. U a 231; Ba^jr v. Ohadttdak (1878), 89 L. T. 
4^, a a; Byuian r. Haghai, (1885), 1 T. iZ & 207; nampam y, TBomaa, 
(18^), 11 T. a B. 804, a A. Oomp. Bi-mtdmt v. Omno, (1907)^2 fr. a 21% 
a A. 

1 I9wn). V. ShmaOPa Brataarg Ca , (1902), 60*W. B €69. a A. 






A n^rr^ed ta t^t B » cbinmid^ion <if fi&>CI00 the event <$f 
B klfedeemt f t^reheNkf of A’s tmsine&s^ B feitod to find e 
tnit tiiti^iioed <X an aoootmtent, ae n Doraon who 
mitht he able to introduce a purchaset^ G eventnailjr hitoeelf 
bopyht the pfopeity at the propoeed price after deducting the 
cKMithiiMoii which he waa to have been paid m the event of hie 
finding a purchaser. Held, that there was no evidence that 
B bfMd iatrodueed a purchaser of the business, he having intro* 
duoed G, not as a purchase, biit as an agent to • find a purchaser, 
and that B could not recover either the agreed commission or a 

J tMtnium m^ii, the claim for a ptantum meruit being ax<duded 
y the express contract.^ 

The proper nuesbion in all those cases where an agent is 
engaged to sell property is whether the sale really and substant* 
ially proceeded from the agent’s acts and if it is found that the 
agent’s introduction is really the foundation of the negotiations 
which resulted in an ultimate sale the principal cannot deprive 
him of his commission even by withdrawing the property ftom 
his hands.^ Where an agent claims commission for procuring 
a loan, it is not sufficient to show that the loan indirectly resul¬ 
ted from his intervention. He must show that it was obtained 
by means of the agency, from the parties to whom he applied. 
If thii'd persons casually heard that a loan was wanted, and lent 
the money directly to the principal, the agent cannot claim 
commission thereon.^ 

An agent is employed to make inquiries concerning a 
particular bus mess with a view to the purchase of it by his 
principal and upon the terms that the principal will pay a 
commission upon the purohase-piice if the purchase should be 
transacted. If the principal and vendor are brought together 
by the agent the commission is earned, although the purchase 
is ultimately effected through the intervention of another 
agent, provided that the agent’s services are really instrumental 
in bringing about the transaction.^ 

An agent is employed to sell goods on commission, and 
the principals agree “to allow him commission upon all orders 
executed by them and paid for by the customers arising froln 
his introduction”. He is entitled to commission on all otrders 
executed for customers introduced by him, even if the orders 
are received after his dismissal from thejirincipars employment.^ 
Sof where the agreement was to pay commission qn all ^counts 
introduced by the agent, so long as the principals continued to 
do business with the persons he placed on their books, it was 

1. Tuplin ▼. JSanWf, 6 9. L B SO, 

S* v. JtaaMoih tlfM), 4 T. I<. tl» ®45, 0 A. 

a. V. iiidHHH (last), i a a p. i. 

4, (1044), 4 P * F. 291. 

4. JW» ^mprofium t. Brtff tmi), 44 T L. A 194, U. L. (B) 

S. r, Bawm (1809), 4 f. L. E. 41t; v. BrmmtMd (1894), |9 T. L. B. 

489; EoH 14 T. li. B. a 
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^Di^l rule in iJMi A primii^ i» n<3^ Imm to jm^f 1 ^ 010 * 
mmion upon ordere Bm% by hie agent^e mtomere er^t the 
agent has oeaaeil to tnpi:eBent him*^ » 

An agentf employed to aell property oe <mminiasmm is not 
entitled to oommission upon a sale to himself, without ejtprees 
agreement to that e^ect^ 

The agent must prove that he has done what he was^emplo- 
yed to do before he is entitled to be paid. If he was emptoyed 
to get money on eertain terms, it is not sufficient for him to 
prove h^ hes got the money; he must also prove that he has got 
it on the terms he was employed to get it, or that the principal 
aOOepted the new terms.^ If he is employed to procure a house, 
the title of which shall be approved by his principal's solicitor, 
he must prove that such approval has been given, or else that 
no reasonable solicitor would refuse the title,^ >nd if he proves 
this he is entitled to his full commission ^ If he is employed to 
procure a partner, he must prove that he has procured a person 
ready and willing to be a partner.*^ If the remuneration agreed 
upon by an express contract is that if a certain thing is done a 
certain definite sum by way of remuneration will be paid, then 
if anothr thing is done no remuneration is due. Thus, where a 
principal contracted to pay 760 1., if his property was bought 
for 17, 000 1,, and he was obliged to take 8, 000 1., of the price 
in the debentures of the company which bought his property, 
it was held that the commission had not been earned.^ So 
where the principal agreed to give the agents a commission if 
they promoted the sale of mines through the formation of a 
company of Messrs. Bedfern, the commission was not earned 
when the company was formed through another person.^ 

If the contract of employment between the principal and 
agent fixes no time within which the work shall be done, 
it must be done within a reasonable time. It was therefore 
held that where, in the month of February, 1883, the owner of 
a public-house had agreed to pay the plaintiff a commission on 
the valuation of his stock-in-trade upon his subyletting it‘^ at 
any future date”, the plaintiff was not entitled to his commission 
when the house was sold m November, 1884, and not through 
his intervention.^^ 


Agent maat -Aji agent is a person employed by the principal to bring 

bave acted him into legal relations with a third party. Therefore the 
SB agent to i wUionY. Harper, (1S08) 8 Ob. 870; Ltvy ▼ Ch}tdhiU, (1917), a Ch. 2»7, Op 
entitle bun Ooedwin (1919), 85 T L. U. 477, O. A. 

to reiniinera^ g. TifayUr v. Tw 9 U)f (1860), 9 JF. A P. 4l, Wwart v. Brimndovm Uad Cq ,(1910), l03 

L. T 429; Sole# ▼. CfUBpi (1918), 29 T. L. B. 491; MarMhall V. manviU (I9l7) 2 
K. B, 87. 

8. H^eken t. WaXl 0 r (1924), 39 Oom. Oaa. 998> 

4. Jfatcm T. a^fton (1868), 8 F. A P. 899. 

5. Ctoeb ▼. TTeod, (1862), 9 Q. BP. 278. 

6. Bdbef*t9 V. Barnard (18B4), 1 Oal. A Bl., 886, 

7. Martin v. Tucker (1884), 1 Tunes^ 655; JPermr v. PtHkeritk (1878), 89 L. T. 

m. a) H8. 

a JMtomav. 2bmjAtoa(l«S9)8Tiniea.707;(1988),IK.B.110, 

9. SctacH T. Jhdido Mining Ca, (1896) 19 Timefi^ 44a 
10* Scuphion T. Orgur (1864), 1 Tunea, 653. 
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MMnM tll»fc M 1»««^twt>ns^it his priooip4l tofeo «a«ifa 

m muM ttHUito « oontraot on irhioh the prineipol 
OftA w4 ii not thi«^ fie hae not earned nia 

eet^nieeion. For 6:|aii]t4o. a metal broker who ?rae emplojrea 
to g^t ir^ a mouth", but not being: able to get an; himself 
bou#b^ for cash and made a price to hie principal, he waa 
held not entitled to oommisaion * 

The eRent must have done the work as work, For 
instance, if an agent who has been employed either to sell a 
shi^ or let a house; introduces his principal, not in the way of 
business, but over a dinner-table, or for some other purpose out¬ 
side the a^ncy, to save one who eventually comes to terms 
with the principal, no commission will be due ^ 

An agent to be entitled to commission must genuinely do 
the work he is engaged to do. It is not sufficient for him to 
prove that he has been the means of finding someone who has 
done ihe work, and that he has allowed such other person, who 
may have had no interest in doing it proiierly, to do it. Thus, 
an agent was held not entitled to commission under the follow¬ 
ing circumstances. He had been employed to sell shares in a 
bank, and to do so advertised them. The bank seeing the 
advertisement, and, wishing to prevent their shares being adver¬ 
tised, offered to procure a purchaser. The agent accepted the 
offer, and the bank obtained a purchaser. The court considered 
that the agent was employed to get the best price; the bank 
had no such interest, and that the agent had therefore done 
nothing to entitle him to be paid.^ 

To prove his right to commission, the agent must show 
that he has substantially done the work. The work is not 
substantially done if done by another; unless the principal 
authorise&i the agent employing a sub-agept ^ It is not substan¬ 
tially done if when the agent has been employed to get an 
advance of money he has only obtained a person who is ready 
to negotiate as to advancing the money; there must be a readi¬ 
ness and willingness to go on with the loan according to the 
usual course of business in such a transaction.* So in Crvogan V. 
Smith,^ where the house agent had obtained a purchaser for a 
lease subject to the condition that the vendor (the principal) 
should pay the cost of assignment, which is not the usual pract^ 
ice, and which the vendor had not consented to, it was held 
that no commission was earned. 

The work must be properly done. If a broker negotiates 
a charter-party he must make it in intelligible terms^ for if the 
terms are not clear his charge is made practically for introducing 
confusion, and leading the parties into law suits; the question 
for the Court in such cases is whether the principal has derived 
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71 n, % 6lS. 

8. Bee Barn4H haacBon (18S7), 1 ’Timee, 616 oited et p, 436. 

4. B4aht4 If. XHdtBTfon (1884), 1 Times, 664. 
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. tm i^fwt M imfcitWi to no remmeratioii.* 

Tho laoi of itietitiiog trooblo, yhile tbe Work bas 
been neeiese tihrotith the agent’e want of ekill or iiegligeii<^e, 
does not make it a subject-matter foi* temunerotioui which 
wofd iinplie® that it is a Myard for useful labopr. If there is 
any doubt as to its usefuluess, or that it was oe^ssary for 
aOomplisbinff the prwoipars object, that is a question for the 
jury.® 

Nor is the apent entitled to remuneration if he has nep- 
leoted his work. Thus, where a land agent, whose duty it was 
to look after a property, and who was paid by a commission on 
the rents, neglected the management, he waa held not entitled to 
oommisaion on the 720 L . he had collected.^ 

The principal is not‘liable to pay commission if be has 
resed a charter because its terms were unfair.* Chief Justice 
^ndal in that case said: “If the defendant was right jn rescind¬ 
ing the contract, that will be an answer also to the claim for 
expenses. The question, therefore, will be whether, when the* 
charter-party waa presented to him for signature, he had a 
justifiable cause for refusing to sign it, saying, ‘that is not the 
contract I was entitled to expect’, for if he had then the plaintiff 
cannot recover, even for the expenses”. 

Subject to any express agreement or special custom, where 
the remuneration of an agent is payable upon the performance 
by him of a definite undertaking, he is entitled to be paid that 
remuneration as soon as he has substantially done all that he 
Ubdertooh to do, even if the principal acquire no benefit from 
his services, or the transaction in respect of which the remu¬ 
neration is claimed fall through, provided that it does not fall 
through in consequence of any act or default of the agent.® 

Tn Fisher v. Dreioett' A employed B to procure a loan, 
and entered into the following agreement: “In the event of 
ypur obtaining me the sum of £8,000, or ^uch other sum as I 
shall accept, I agree to pay you a commission of 2Va per cent, 
on the amdunt received^ B introduced A to building society, 
who offered to lend £1,025 upon terms which were accepted by 
A. The transaction afterwards went off because A would not 
satis^ certain requirements of the society, and failed to show 
a sufficient title to the property upon which the loan wits to 

1. ▼, ffoHSafh (1 (34) 1 O^r. A P4|t. 864; ee to taetioneor 4omg work badly, 

flOO Mnw ▼. Corf (I87gh L. B. 8 U B. Sm* 

3. Mr»v^ y. Oifiltor (1S40X 13 JL 4 K. 873) wolidtor); i> 0 f«oio v. USia)^ 8 

domp 451 (aaotioneerh Jtimoyj^Sny t, UarUAnd (1834), 1 €. 4 P. 858 firdhifceot 
oorreyor) 

3. JW y 7 46^, iUttf i, At^ (1383), 8 Bbg. 88l 

4. Puimyr y. Oobdioin (1838), 1$ iT, (Xi. Uoporto, Itl. 

5. Mitm y. irv/in (1880) 4 0. A P. 280 8oe 3 l »0 good ▼. Batin (1830), 10 B ft 
0 483: 

3. Bowstood, Art 64, p, tl9. 

1, (lSt3), 48 L. J. Ex 88, 0. A. (1I»J), t f. ^ a 602; Ptncach 

y, (1868), 4 It. th a sil, ti. A, 



B wtitted t)o hia ooaraiiaision 
u|K>ti £1^625, the ^ount aooiaejr efffem^ to 

jemployed to borrow a oortoin mm opop 
loaao^iOl^ BOOfiiity, fouad a parson able and witling to lerdt 
tl^ b^ tho transacti^ fell through in consequenoe of 
un^aiual oomuantH of whioh tha agent had no knowledge. 
Heidi fchat^ he wee entitled to the whole of the agreed coinmission 
for ppeouring the loan.* In such cases if the agent employed 
to negotiate a loan brings the parties together and there remains 
nothing more for hiih to do, he is entitled to his commission 
even if the contract afterwards falls through without any default 
of the principal-* 

A employed B, an estate Agent, to find a purchaser for A’s 
property and agreed to pay commission on a sale being effected. 
Bintoduoed 0, who signed a contract to purchase but did not 
complete the purchase. Held, that B could not recover the 
commission, unless he could prove that 0 was able and willing 
to complete the purchase,^ So, where an agent introduced a 
person who made an offer which was accepted subject to a 
deposit being made within a certain time and the deposit 
was not paid within the time, it was held that no commission 
was due.^ 

Where it was agreed that an agent should receive com¬ 
mission upon “all goods bought thi^ough him”, and he obtained 
an order for goods which the principal accepted but was unable 
to execute so that no benefit accrued to him therefrom, it was 
held that the agent was entitled to his commission nevertheless.^ 
In such oases as a general rule the agent is entitled to his com¬ 
mission whenever he procures binding bargain which the 
principal accepts. But the agent has no such right unless and 
untill the contract is complete and binding*. 

A promised to pay B £5 if hO should succeed in obtaining 
a purchaser for a lease at a certain price. B introduced G. who 
entered into a contract with A, and paid a deposit. C Was 
unable to complete the purchase, and A permitted the contract 
to be cancelled, A retaining the deposit. Held, that B had sub¬ 
stantially performed his undertaking, and was entitled to pay¬ 
ment of the £6 promised.^ So, where property was sold at an 
auction to a purchaser who signed a contract and paid a deppsit, 
but the contract was afterwai*ds rescinded by the vendor in 

1. Srwn T. tiMMi (I87t), 38 L T. S84, see slM 7 0, W. M. 887 

8. A'mu* (1888). ST. L. B. 87Si per Bnmwell li. ;r in rVtfnt Dremtll, 
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8. Oratm 7. 0m»h (1880), 7 T. £. B. 183, C. A. 

7. 7. wmrn (1807), 1 Tnni 183 Lara 7. Bm (1808), 1« 0. B. i% i) 48; 

fMt 7 . Drpraa (1888) 8 T. L. B. 194; FuUnpMm 7. JOap <1888), 14 t. L B. 
893, CA. 
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An a^nt was employed on oommiBsicm io purohaae oertaiti 
property. He purohaeed t]|e i>roper^, au^dect to his prineipers 
Bolieitor^s approval of the title. The principal broke off the 
tTanaaotion^ and the title was never sahmitt^ to his solicitor. 
Held, that in order to maintain an aotibn for the commissmuy 
the afirent ought to show either that the prxncipars solicitor 
approved the title, or that such a title was submitted to him as 
he could hot reasonably disapprove,, and that unless the agent 
could prove that the seller had a good title, he could not re* 
cover the commission * 

A promised to pay B 2^/i per cent*, commission in the event 
of his finding a purchaser of certain land at the price of £3, 000. 
B introduced C, who took a lease for 1, 000 years at a yearly 
rgnt of £150, with an option to purchase the land, within twenty 
years, for £3,000. Held, that B had practically found a pur* 
chaser, and was therefore entitled to the commission.^ 

WJiere an agent was to receive his commission for the sale 
of an advowson when the abstract of conveyance was drawn 
out, but negotiations failed before the delivery of such abstract 
18 W8^ held that the agent was not entitled to the commisHion 
although he found out the purchaser who entered into a con¬ 
tract, as the event on which he was to be paid did not happen ^ 
So, where it was agreed that commission should be paid/' upon 
the sum which might be obtained’’, it was held that it could 
not be recovered until the principal had actually received the 
amount.” So, if there be a trade custom whereby the agent is 
not entitled to commission unless the transaction in respect of 
which it is claimed be completed, he cannot recover the com¬ 
mission until completion, even if the transaction fall through 
in consequence of the principal’s default.” 

lb has been held under the English law that an undertak¬ 
ing by a solicitor to conduct a suit constitutes an entire con¬ 
tract, and he cannot maintain an action for the costs, nor does 
the Statute of Limitations commence to run against him, until 
the termination of the suit\ except where he is discharged, or 
his retainer is repudiated, by the client;” or where the client 

X. ShiMUr T. Andt^s (1910), 26 T. L. B. 8A0, C. A. 

1. OiaOc y Wood { 1882). 9 Q. B. D. 276, C. A. 
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rr. n. B. ler, C A; WlUte v. Tumhult (1698), 76 tu <T. 726, 0. A; Iheile V. Bond 
(1001) 64 a 2). SU. C. A; Foeter's Apme^ y. Bomaint (1016), 82 T. B B. 645 
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^ wiatimt mm not apply to such a matter 

ua a Pr WOTxnj^up, or sn admini^ation*, nor where 

tW.mrtidiwr if r^fcamea fo prosecute vaifous proceedings.* 

; tt % prfooipal ohoases to accept the oonttaot which th^ 
ayant has urocur^ for him, he cannot refuse to pay commissioh 
heeause the oouiract ^tetwards goes off or is not advantageous 
to hint, Thus, ia Moir Martm,* where agents were employed 
to secure a company being underwritten,^ it was held that the 
principal having once accepted the services of the proposed 
underwriting brokers, could not afterwards refuse to pay com¬ 
mission on the ground that some of them were men of straw 
and uuaol© to carry out their undertaking. To avoid the con¬ 
tract, the principal would have to make out a case of fraud on 
the agent’s part. 

Where a principal in November employed an agent to 
obtain a purch^er for the lease of his house, and the agent 
obtained one in the following January, who wished to have 
possession on the 16th March, the agent was held entitled to 
his commission though the principal did not sell the lease, 
owing to his refusal to give up possession at the time, the Court 
holding it unreasonable to refuse possession at that time. No 
time for performance of the subject-matter of the agency had 
been mentioned, and in the absence of any such stipulation the 
Court implied a reasonable time.* 

A principal may contract so as only to make himself special can- 
liable for remuneration if the agent’s work is Useful to him. tractmskingr 
Thus, in Lara v. HilP, the principal arranged with the agent, remuneration 
who was to procure a purchaser for some property, that he ^ 
was only to pay when the purchase-money was received; the Bervioes pron- 
agent was, therefore, not held entitled to commission until he table to 
could prove the money had been received. In England, the pnnoipar. 
rule as to shipbrokers is that commission is payable on the 
Charter being accepted’, but sometimes it is arranged that 
Commission should only be payable on the hire earned;* or, 
as in Caine v. HorsefalP, where the commies on was made only 
payable on the net proceeds of the cargo after deducting termi¬ 
nal charges, it was held that commission was only payable on 
the sum actually realised after deducting bad debts and other 
charges. And when the principal has stipulated that he would 
pay commission on completion of the purchase, he is only 
liable when he has actually received the money, and not on his 
conveying the property on different terms which may not have 
been so advantageous^", though of course he cannot oolourably 

t. ^a^swortkv, MarfhaiHl6B2), 2 Or &J 665. 

2. Bs ffttU anS Bat^ (1678) 6 Oh p 538. 

3. WarminpiOftM r, MeMurray (1931), 81 6 J. 178, 0. A- 
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mosm hOie4 B^er i>oiiit#d out th#t th# words were "Vhioh 
Inleht bfiv# ooemod due b#t for th« dOfauH of the d^fekidante.^^^ 

So in the case of a loan, the principal can of Ooprsa stipp^ 
late that if the loan does not throngfa, the airent is to be 
mid nothing:. Thus, where the principal contract as follows: 

the event of our not carrying: the business through, then 
you are to have no claim against ns of any kind whatsoever’’, 
the Court held that the agent was entitled to nothing, as the 
principal had not got any of the money.^ 

So in Bull y. Price*, where a principal agreed to pay an 
agent two per cent, on money obtained on the sale of his pro¬ 
perty, when, owing to a flaw in his title, the money could not 
be paid until a third person joined in the conveyance, the agent 
was held only entitled to his commission when the principal 
had actually received the money. 

In the absence of any special contract, payment for the 
performance of any act is not due to the agent until the comple¬ 
tion of such act; but an agent may detain moneys received by 
him mi aocount of goods eida, although the whole of the goods 
censignod to him for sale may not have been soM, or although 
the sale may not be actually complete. 

(8, 219, Indian Contract Act, 1872)* 

As already observed, where the parties have made an 
express contract for remuneration, the condition under 
which it becomes payable must be ascertained by a reference to 
the terms of that contract and no implied contract can be set 
up to add to or deviate from the original contract, though it 
can be iititerpreted by a reference to custom not inconsistent 
with it/ And so long as the agency subsists, the principal 
remains under his contractual obligation to pay the commission 
in terms of the agreement which creates mutual rights and 
obligations of a continuing nature, inspite of all shortcomings 
of the agent in the discharge of his duties under the agreement.^ 
Also, in urder tc entitle the agent to receive his remuneration, 
he must have carried out that which he bargained to do, or at 
any rate must have substantially done so, and all conditioiiS 
imposed by the contract must have been f^fiUed. He is not, 
however, deprived of his right to remuneration, where he has 
done all he undertook to do, by the fact that the taiiieaotu)n 

1. mmffier t. JtiiMV/ea ilS74), 80 L T 4S8. 

S iHihon V. yWMfitfr (le9S)« 11 Tudob, 187. 

8. JUolffaSs V (ISSS), l2 167, 

8, BaU V, iW(w, 7 Bing S87 n 

S. JTirfS, UH d»l. 817^^60 87#s«7S 1 a ?0755=S7 

0. W. W. IW7, gflgmii nmn retmed w; Alianii Prmmi v. yarswirfi*, is 0 W. 

% 7SS; AndU^ Brot^ r. MeB^adu, IPH tsli, S0ft;s;lll t C. ft. 

S, Bffsllon Broff., T Wktfrrkf ISSS kO, S7j^1S 1CT. S87. 
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. fw W iwt #r default of the prluelfWii 
_ oontntot, i^tptm 

tlMeffe^ or uulm the ayent was himeelf the 
jl eerimee heuitf ahortivai nor does he neoeasaiily loose 
. &IS r^htto remtuieratiou through ipakinff a bona fide mistake, 
even if it t^oniits to a breach of a duty/ la such cases when 
^e C^mhisioii falls throuirh ao qu^ion of quantum meh^ii 
arisOa* cutxeat of modem opinion is to the effect that 
those who ba^aia to receive commission for introductions have 
a n.ght to their commission as soon as they have completed their 
part of the barnraina irrespective pf what may take place sab- 
sequeatly between the parties*, though in each case the nature 
of the contract must be carefully considered^ 


An act of an agent is complete as soon as he has done 
everything in result thereof which he is required to do for the 
due diecharge of his duties as sach^ For instance, where an 
agent is employed to procure a loan his act is complete as soon 
as he has introduced to his principal a creditor who is able and 
willing to lend the sum required on the terms prescribed by 
the principal and if the negotiations afterwa.rds fall through 
because the principal could not satisfy the creditor or his soli¬ 
citor as to his title to the property which was to be given as 
security for the loan, the agent’s right to his remuneration is 
not lost by such failure/ The main office of a loan broker is to 
bring together the borrower and the lender who is willing to 
open negotiations on a reasonable basis, and when he has done 
thaty he has done all that is necessary for him to do and earn his 
oommissien^ 

In the alienee of any special stipulation, an agent, in order 
to found a claim for his bonus or commission in selling or lett¬ 
ing a house, must show that such sale or lease was the direct 
result of his intervention and was obtained by means of his 
ageney or some sub-agent of his; it is not sufficient for him to 
show that such lease or sale was obtained indirectly as a remote 


UftlpbsiTi VoL 1, 2ad Bdn., pAr« 433, p. 258 and the aathonties cited therein. 
The subject has already been dealt with at length previously. Bee alSo 
l9fU00 V. Dadabhai, 23 OaL L. J., 190, 196 
2. ^re»., V. MeB 0 ae!f, 19^8 Lah. 605::=:1U L 0. 99. 

8 Fiahar v. Drewett, 48 L. J fix 82; ^ also Sheikh Farid v. Harffolal, 1987 AH 
4d»clg6 I, (X 681, aaJe fell throogh ipwing to default of pnrebaaer. 

4. Siakwt V. Soimd 0 rnaih, 22 Bom. 540, 546. 

6, h$(^ffra$0 V, Goarjon, IB Oat L. J. 312, Kriwhna Praead v, PumtnAu 

16 0. W. N. 753; GoUad Chandra v. 041 202; Afmmwam^ 

„ /par T. Zaofindar af AyeAmdi, 8 M. L T. 40 

6 Gokimd Chandra v. moes, 30 Cal 2(^ Vawfkfi v. Jtarvon, 1928 Bom, 270=109 
n 0^ 716=52 Bom 627; Bat where the agent proenrea a loan on oertadn 
naaSitiaiis not aasaoted to by the principal, he la not entitled to any^oosi- 
miaelon, KrUhna prwhad Sinha v. Fumenda SMta^ 16 C. W- tT. 7^. Bo 
whWe the loan prnonred m leaa than the ftall amoimt for tha proonmUon of 
vUoli the agent was employed, he ia not entitled to the ftdl oommeioni bat 
only aoeording to Aikman J., to Uie proportionate amount oif it, while, aooor- 
dlsf to Banerii 1*, naly to a reasonable comp^metion lor bia labowa. Shapurji 
(Sah) y. SheoraJ Sin 0 k, 1399 A« W.fi, 6a The mew of Alkman J„ waa aeoopM 
. tbe XiOtton Batent Appeal aa oorreot. 1900 A. W« N. 48. . 

'* 'f' Bm. ITC^ JmOm w. BmAoto Aw, 001- 0. 
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to mm bi« eommieoioiil 3ut tSie brokor ib oatitted to the 
aftoed oommimom irhon be ftnds a pufdiaeer aii4 tbe $4e baa 
aetuaUy tikeo pla^e in his favcmr even thotikh tke negotiations 
or oompletion of the sale between the bn^er and seller 
may not have taken place through the direct intervention 
of the broker®. The principal cannot by employing another 
broker in the midst of negotiations, however innono* 
ently, deprive the broker who brought the parties together of 
hie commission^. So a broker is entitled to his commission if 
the relation of buyer and seller is really brought about by him, 
although the actual sale has not been effected by him^ 

In the absence of a specific agreement, a broker engaged 
to purchase a house for his principal is entitled to his brokerage 
duly on completion of the deed of conveyance.® 

A broker to secure a purchaser at a stated price and within 
a certain time would be entitled to his commission if he finds a 
purchaser within that time who is ready and willing to purchase 
at the stated price ’ The broker must, however, prove either 
that the transaction has been completed, or that, if it is not, 
the non-^completion was due to the default on the part of the 
principal.® So, an agent employed for sale of property is en¬ 
titled to claim reasonable remuneration for his work and labour, 
time, trouble and expense when he obtained a purchaser with 
whom the principal came to a substantial understanding regard¬ 
ing the terms, but the principal withdrew from that arrange¬ 
ment and eventually sold the property to another purchaser at 
a considerably enhanced prioe\ 

Full brokerage is payable though the transaction falls 
through when the vendor takes the negotiations out of the 
broker’s hands^®. On the same principle, a broker who arranges 
for the sale of a mortgaged property is entitled to his commission 
even though the sale falls through owing to the inability of the 
vendor mortgagor to complete the contract of sale on account 
of the non-production of the title deeds by his mortgagee.” 
Where an agent brings about a sale, and the sale goes off 
through the caprice of the vendor, the agent is entitled to his 
commission, whether it is to be treated as already earned when 
once a completed contact for sale is made, or whether it is to 
be considered as damages for breach of contract by the prinei- 
1 j 0 rioH T. Sam Chandra, 8 C W. K 881; LUadhar v Mathuradas, 19>^ Bom 
158, Andieif Brat , t. MeCready 1828 Lah 605 
2. Fourear Co, y MudaUar, 1924 Bang 292 ^ 99 I, 0 750 
8 Saopii A 8<m V Dyer Meakan, 1980 All 545 124 1 0. 95 

4. S'UkiHaoH ▼. Mtirtin, (1887) 8 0. A P. 1, 

5. ihe Muntpl^ot CorporaUon of Bomb^ y, Cuv«rj$, 20 Bom 124$ LUadhar v 
Mnthurada*, 1984 Bom 158 

6. Surldm daa OhanshatHdai v, Tara Sinyh JVtm A^ I B 1944 Sind. 168> 

1924 Bkng 282 ^nd 1924 Mad 212 approrod, 

7. MOm hfohammad t« Baddbhai Jitoa*^, 23 Oal. L. X 190 

8* JMta ▼. Vaamabhaf 1922 Bom. 4d8»24 Bom. L. B. 847=75 

t C 199; lAittdhar V M^Bmradaa, 1984 Bom 158. 

9, MartyroM y. OimrJaHy 16 0*). X. J. $12 
10. dt t. Mitdtdiar, 1924 Bang 282. 

11 MdAba t. CdtatwitM, 1922 Bom. 488. 
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W wmM mtf t»i:^roMb tJte tale, bo aa fco^ etiable the 
MeeWlO^ b]a^O<WteiBiBi<m if ho brought about the ooutraot^. 
WfeW^^ tieiubu 1^ btovoil to have aoted at a biuker, he k entitle 
ed to a irotopuable eommiBsion even it he fail^ to prove the rate 
of ooiimiBeiott^ 

Further, a broker k entitled! to hie oommiasion wheu 
he has iuduoed iu the vendor the oontracting mind, the 
willingneBs to open negotiations upon a reaeonaUe basis even 
though a change in the terms of the contract is made between 
the buyer end the seller 'Without his intervention ^ But if the 
negotiations carried on by the broker have completely ceased 
and have been abandoned at the time, his employihent as a 
broker has oeased, the agency of the broker ceases too, and with 
it his right to claim remuneration. The test in such oases ib 
whether the work of the broker who claims brokerage is the 
effective or efficient cause of the completion of the transaction. ^ 
And where oommission was payable out of the price realised 
on sale, the commission is not payable when the agent ootiolud^ 
ed the contract of sale but when the vendor actually obtained 
the purchase-money or at any rate not before the agent had 
removed all tne obstacles to the vendor’s receiving the 
amount ^ 

Under the English law also, in the case of an estate agent, 
it has been established that, in certain ^ases, th^ agent when 
contracting with the actual vendor may claim his commission if be 
has found a person willing to purchase at the stated price al¬ 
though that .purchaser does not in fact complete the transaction. 
The decision, as in all such caJss, is based upon the construction 
of the actual contract made, but, apart from some special term, 
the normal contract will be restricted to the ease where the 
person introduced completes the purchase. In Luxor v. Coopei^ 
the appellants were private companies and were the free-holders 
of the Luxor Cinema at East-bourne and the Begal Cinema at 
Hastings respectively. The board of directors of each of the 
appellant companies was composed of the same individuals and 
one W, B who was the managing director of both companies, 
held the majority of the issued shares On the death of W, B. 
on 11th September 1935 his son H. B. became a director in his 
place. Prior to his death W. B* in the summer of 1935 had asked 
the companies’ auditor E to get an offer for the purchase of 
the two cinemas and E said that he would approach his ’client” 
meaning thereby the respondent. W. B. Was alleged to have 
said that E would have a commission. After W. B’s death 
another director G told E., after a directors’ meeting, that the 
directors had decided to sell the cinemM and that E’s client 
should make the offer through the companies^ solicitor who had 
authority to deal with the matter. E told the respondent of 

1. iy«r v. ZamMar of S 1C. L V. 40. 

2. ghurthoi V. Amt, 1988 Latt 784=146 1 0 761. 

B. gtmtHpai CorporoHon of Bombtip v Coverji, 20 Bom. 124. 

4. Idla^har Y MMurodos^ 1984 Bom. loS, Bttrohtl/ y OowHe onA JBSoMtum 

OotUsrifB, m. (1910) k, 0, 614. 

$. Immu^paUam Y It L C. 108 (Wad.) 

6. (1941) 1AU. B. B. 88 (a t.) 
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took toe respondeiit to the eomneiiy’e eoHoitor* TTlti- 
mately on llto Ocftober id85 after neeotietione toeaoUdtor’s 
firm replied to E eonfirminir thet on oompletion of the sale of 
toe oineiojae to toe purchaser a procuration fee of £10.000 was 
to be paid to the respondent. At the directors’ meeting held 
on 2nd October 1935 to consider the offer, H.B. opposed the motion 
accepting the offer. The sale was not proceeded with and the 
disposal of the cinemas ultimately took place by way of a sale 
of shares in the appellant companies to another party. In sn 
action by the respondent for damages for not carrying through 
the sale, thereby preventing the respondent earning his oom^ 
mission, it was held, that upon a true construction of the con¬ 
tract the agent also takes the risk of the owner not being 
willing to conclude the bargain with the agent’s nominee and 
the respondent’s claim must fail, and that an implied term that 
the principal will not refuse to go on with the sale cannot be 
inferred and as no binding contract was made between vendor 
and purchaser, the agent was not entitled to the commission. 
In Dai)w v^ fredrpe Trollope <fe Soiw,I the plaintiff and defen¬ 
dants were estate agents The plaintiff told the defendants that 
he might be able to introduce a purchaser for a house on 
their books. A contract was, therefore, 'made by which the 
defendants agreed to pay the plaintiff one-half of the sum they 
would earn if the plaintiff introduced to them a willing buyer 
for £4,250. The plaintiff accepted the offer of £4,250 on behalf 
of his client although he had no authority to go beyond £4.000, 
but SJb about the same time the house was sold through another 
purchaser at £4,260. It was argued for the plaintiff that the 
commission was payable if he introduced a person willing to 
buy even though a sale to that person was not effected. Held^ 
toat the share of the commission was payable to the plaintiff 
only if the sale of the house at £4,250 was effected through him 
and, since the acts of the plaintiff were not the effective cause 
of the sale, he was not entitled to any part of the commission. 

In the absence of an express contract, toe right to 
remuneration and conditions under which it is payable are 
held in English law, as already observed, to depend on the 
oustom or usage of the particular bpsinew in which the agent 
ie employed * The same principle applies in India^. The words 
[*spedal contract” in this section include a contract arising by 
implication from custom or usage. 

Where the terms of remuneration are contained in 
a writing, the agent is not entitled to remuneration un- 

1. a943)lAiLE.a60l(U Jk) 

2 . T. Mtmn <1680) 10 B A O 486; Br^oA y Jk&mas (188(^, Bing* 99 (^vatom 
pf eity of Iiondon by wluoh obipbrokon entitled to eotnmienon only in the eyent 
of oompletion of opinlnmte negotieied by tbom bold to o&olnde yny olmm, oren 
for fuanitm menrit, in yei^^t of o oenl|reet not ooizi|»lote4 tk 9 f*ghm noii> 
eompletioiu woe omigg to the oet tbs prineifiol); Baring y. Skinton (1676) 9 

oah. fiost 

a MdMddofuiiida Ihilt y. JMtyo WoA 60 Col 876^791. a 287; 

Sartfikan CMUar t. Ck^Bgm Bar tm A. A H 1986 IU4 795bs179 

i.e2d6. 
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Um Oiwidiltoiis im^osicdby tha writing hnra b«mt fnl- 

Whnnn tKn deinix^nt gavn anth^t^ to the jdaiiitilf to 
negiotMin »lense of the former’s property on oertain terms ns to .°*J^* ***“< 
brakerngOi plaintiff is entitled to the agreed oommiesion 
when, witoia the time specified, he finds a pmrson who agrees to 
take the lease ou the terms accepted though the lease was not 
executed ovring to the inability on the part of the defendant to 
nmke out a title to the property.* 

An office clerk on a monthly salary is not entitled to any oi«rk’* m* 
salary for the broken portion of a month in the course of which iwwiMtnm 
he leaves his service without the consent ol his employeeb 

l»ft wuitom 

OOtIMt 

A life assurance company appointed Das its Chief agent 
for Gujarat. D was allowed to work in name of D & Co., with Com* 

certain others as partners. On D’s death liis sons the plaintiffs pmiieo cbiof 
were recognized ss partners of D 4; Co, by the company. The 
Chief agents had to appoint sub-agents and canvassers, over right 
them, and to see that they seeured as much work as possible 
for the life assurance company, that renewal premiums were fatnre 
paid regularly and that the life policies once effected were 
dnly kept alive. The company having terminated the chief 5^o*6dbr*him' 
agency by notice the plaintiffs claimed that they were entitled, 
even after the termination of the agency, to commission on rene¬ 
wal premiums on all policies effected by them and reliance 
was placed on the terms of the contract of agency the relevant 
portions of which were as follows:- “the premiums of persons 
Msured through my agencV (plaintiffs’) should be always sub¬ 
ject to my commission so long as they remained within the 
province of Gujarat whether the premiums be remitted through 
my offices or direct* Particular emphasis was laid on the word 
“always*’. It was further contended that even if there was no 
definite agreement to pay commission after termination of 
agency* the plaintiffs were entitled to commission as an implied 
term of the agreement. Ifeld (per Stone G J.,) that in the 
absence of a definite agreement, the commission payable bo 
the agent by his principal ceased on the termination of the 
agency especially so if the payment we^ for services for when 
the services ceased the commission ceased also. As the com¬ 
mission was paid to the plaintiffs for services and not merely 
for the introduction of new policy-holders, the plaintiffs 
being required to perform numerous senriees which necessitated 
the upkeep of a lai^ge office and supervision of various canvassers, 
there was no continuation of the right to commission after the 
services were terminated. The terms relied upon did not con¬ 
stitute agreement th pay commission after termination of 
agency. f'Per J^ania JJ that when a particular client was 
securM by the agent and it was from that introduction .or that 
contract that the euhsequent orders were received by the prinei- 
without any further thing being done, the agent was 
entitled to the remuneration, even though the orders came after 
t Mw»nud V. (ISl^ 28 ISO, 195; 84.10. 807. 

a. AS5au.iai^ 
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of Ifm gntoeqeiit orders the canvasser had to do e^>lae worh 
fh.e^ fhe implied in^entiioa was that on the termtnatioii of 
employment the agent was not entitled to oommmton. As at 
was necessary for the plaintifih to do work in respect of the 
renewal premia, there could not be an implied agreement 
to pay com mission on such renewal premia after the termination 
otthe agency. Nor could the plaintiffs claim the com- 
mission on the reneWal premiums* on the bsLsis of a dcfi^ 
nite agreement as no such agreement could be spelt out 
of the terms of the contract of agency relied upon by the 
plaintiffs,! 

The rule has been thus stated by Bowatead:^ 

**Where the principal, in breach of an express or implied 
contract with his ageat, refuses to complete a transaction, or 
otherwise preventH the agent from earning his remuneration, 
the agent is entitled to recover, by way of damages, the loss 
actually sustained by him as a natural and probable oonse* 

J uence of such breach of contract The measure of 
amages, where nothing further remains to be done by the 
agent, is the full amount that he would have earned if the 
principal had duly completed the transaction or otherwise earn¬ 
ed out his contract with the agent 

Where the authority of an agent is revoked by the princi¬ 
pal, or the agency is otherwise determined, after it has been 
partially executed, or after the agent has endeavoured to execute 
it, the question whether the agent is entitled to any, and if so, 
to what remuneration for the work previously done, depends 
upon the nature and terms of his employment and the custom oi 
usage of the particular business in which he is employed/’ 

A employed B, an estate agent, to ffnd a purchaser for 
certain property B introduced C, with whom A agreed terms 
ot purchase, vSubject to contract A agreed to pay a commission 
to B in the event of the sale being completed A written con¬ 
tract containing the agreed terms of purchase was prepared 
and was signed by C, who was able and willing to complete 
the purchase. A, without assigning any reason, refused to 
sign the Contract or proceed with the sale. Held, that there was 
an implied term in the agreement between A and B that A 
would not, without just excuse, prevent B from earning his 
commission, and that, m the circumstances, B was entitled to 
damages- equal* to the amount of commission which he would 
have earned upon a sale.*^ But where the authority of the 

1 I)hu9^;tdkop V (?r$ 0 ntal Govit Semritf^ Jjiff Co. , Ltd. , 

A 1 B 1944 Bom 166 - case - law dutoossed - whore an agent; introdooes work 
to a oommeroial firm is he entitled to leceire oommisaion on the orden pUoed 
as the lesnlt of the introduction even after he ceases to he the agent of that 
oommeretal Stm ? 

2. l«aw of Agenop, Ait, 67, p. 162 See alee Qmon of Spain v Furf (1868) 89 
L. J Oh. 73, Simpton r Lamb (1856), 17 0, B 608 The agent must show 
that there was a eontract xeprese or implied, to pay remoneratioti in each a 
ooee. The bnrdeo of proof la on him See. XMadhmr v. UaXimtOdM, A. L B. 
1984 Bom. 158, whaiw the law is fOllp dasotuaed. 

8, XSwSope t. Alortyn (1934) 2 K* B. ^6. Bee alee PtkBep v. Boffiat, (1987) 8 0. 

ess (uma V. 0 »w» U 984 ), 7 B & jr 



IMui |i ftjll Utm of parokL^iii 

Mtiaifc be eetinwibad wifct i^f^et^oeto tikepro^ 
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the terme (>£ purobMe end ^entered into e bindW 

In Chldsmiih^ A contre^ted to employ B, and 6 

to fi^rVe 4i ns a^nt for the sale of such ^oods as should be 
forwarded or submitted to B hy sample from time to time, the 
agreement to be determined at the end of five years by notice 
from either party* Before the expiration ot the five years» A^s 
factory^ was burnt down, and the business was not resumed. 
In action by B for breach of contract, the Court of Appeal held 
that there was no implied condition that the contract should 
determine on the destruction of the factory, and that B was 
entitled to substantial damages. 

A and B agreed, in consideration of the services and pay* 
ments to be mutually rendered and made, that for seven years, 
or so long as A should continue business at L, A should be sole 
agent there for the sale of B’s coals About four years after- 
awards B sold his colliery Held, that B was under no obligation 
to continue the business, but only to employ A as agent tor 
the sale of such coals as he might send to L, and that the 
agency neoessanly determined when the subject matter thereof 
was gone ^ 

In French v Lee^ton Shipping Co S ship broker procured a 
time charter, upon the terms that they should be paid a com¬ 
mission on all hire earned under the charterparty» Before the 
end of the time provided for by the charterparty, the owners 
sold the vessel to the charterers and agreed to cancel the 
charterparty Held, that there was no implied agreement that 
the owners would not so sell the vessel and cancel the charter- 
party, and that the ship brokers were not entitled to commission 
for any period after the cancellation, or to damages. 

Similarly^ in Howard v. Manx Isles Steamship Cb,,* ship- 
brokers negotiated, on behalf of the owners, a Charterparty 
containing tn option for the Charterers to purchase the ship 
during the charter period, for £ 125,000. The owners agreed 
with the ship brokers that should the option be exercised, the 
brokerage on the purchase should be 3Vs per cent. During the 
currency of the Charter, the owners sold the ship to the char¬ 
terers for £ 66,000 Held, that the 'ship brokers were not enti¬ 
tled to commission, the option to purchase for £ 125,000 not 
having been exercised, and the ship brokers^ negotiations not 
being the effective cause of the sale at £ ^,000; and that they 
could not recover upon a quantum meruit^ in view of the expirees 
agreement. 

h Trollop* V Coplan (1936) 2 KB 332, Hampton r, Qarnor, (1937) 81 S. J 749. 
2. (1891) 1 Q B 544, aUo NMawt v Cumborioon (1891), 7 T ]L B. 616, 
0,A, Xforihey r, Trevtliton (1902), 7 Com Om. 201; Warftn V' Apt^o^man 
38 T L a 588 

3 MhoSot V. Forwood (1876), 1 App Ots 2^6, Bonne ? Dent (1904). 21 T L. B. 

82, Dozame v Cairn Znne (1912), 106 T 378. 

4. (1922) 1 A 0 451: See alee WTme ▼. Tnmbull, (1898), 78 L T. 726, 0,^. 

6. (192B) 1 K. B 110, 
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1 ttxim 4 »ii &%k tii 0 ^tofito, tlie agent andertidiniit W trimflaet no 
Ollier bu^ioeai dtuftog tbe teim 1 %ie oompa^ wonted np 
voluntarily before the expiratioja of the tern. Held* that the 
agent wan not entitled to prove in the windingHip for pros- 
pe^ive oomtnissioin the oontmot merely importing that a oom^ 
mission on the profits was to be paid if the company found it 
profitable to carry on the business, and chose to do so. Such a 
contract gives the agent no right to insist upon the business 
being carried on/ 

But in J9s Patent Floor Cloth' Co,t Dean and GUbert^e 
Claim? A was engaged for a fixed term by a company as a 
traveller, and it was agreed that he should receive by way of 
remuneration a commission upon all ordera obtained, but no 
salary. After A had established a connection, and before the 
expiration of the term for which he was engaged the company 
wound up voluntarily Hold, that A was entitled to recover 
damages for the loss of the commission that he would have 
earned during the remainder of the term. It was pointed out 
that, had the case been otherwise decided, the company might 
have immediately commenced business again, and so obtained 
the benefit,of A’s counection without paying for it. 

It is liot easy to reconcile the previous two decisions quoted 
above, and it would seem that each case must depend upon the 
presunied intention of the parties to be ascortained from the 
particular circumstances. 

A company employed a broker to dispose of its shares, and 
agreed to pay him £ 100 down,-and a forther £400 on the 
allotment of all the shares. The broker disposed of a consider¬ 
able number of the shares, and then the company was 
voluntarily wound up Held, that the broker was prevented 
earning the £ 400 by the act of the company, and was entitled 
to recover such damages for the breach of contract as the jury 
thought reasonable. The jury awarded him £ 260.^ 

A firm agreed to employ an agent for a spqpified term 
During the term, one of the partners died. Held, that the 
parties contracted with reference to the existing partnership, 
subject to an implied condition that all the parties should so 
long live, and that, therefore, the agent was not entitled to 
damages from the other partners for refusing to continue the 
employment.^ Otherwise, if the partnership had been disso¬ 
lved by agreement.* 

In He London and ScoUiah Bank, ex p. Logan? the articles 
of association of a company provided that in the event of the 

1, SnglUk and SeattUh Ifartn* InnraHiit Co.wxp. UaOurt (1870) X. B. 6 Oh. 

Ifn-, 8*. iOao JU Ifnaiuim, BaphaifM Claim, (1918) 2 Oh. 809. 

2. (1872), 41 li. J Ch. 478 8 m .iso JU Laadim ani C<iaalalCa,ax,p, Clatk 

(1869), t. B. 7 Bq. 650; t, Union Matufg. Co,, (1918) 1 X. B. 

a /noUaia T. fTalofn M/gknry Coffoa, ate,, 0»„ (tmi), 94 X.. J. a V. !& 

4. 7hfi»r V. BVpWd (1861) 20 I. J. Bs. 207. Cttmti. *. BwII AmnOra, 

(1901) 1 ](. a 69. 

6. tmeo V. CaUir (1896) 2 Q. a 268; nu m. Bonn. ▼. Unit (1904) 21 

% ij. B, 

a (]B70)I..a9B4.149,SMtU(lBf DMlm* 1«W (laSQi ft t. 12aM 

to tlio right of • moognig Sirootor to pmo in nnoh » omo. 



imt^ di»cfii»Ml lor Mjr othor thm gnm loisooo* 

be piid e ^rteiu bvjxi wey of flompeonktion. 
tibik be wee entilsled to prove Ipr eitch eum in the wtncl^ 
inC^np ef the oompany. 

40 e^eni wae employed to eell an advowson. Before he 
t^nepeeded tn findinfir a purchaser, the principal sold it privately, 

Betd, in an action for wronfffal revocation of authority, that 
the agent was not entitled to lecover anything, in the absenoe 
of evidence of expense incurred by him/ Where the authority 
of an agent for sale is revoked before a sale is effected, the 
question whether he has a right bo remunerabiou tor what he 
has done in trying to effect a sale depends upon the terms of 
his employment. Unless there is an express contract to pay 
the agent remuneration for his trouble, or the ciroumatanees 
are suoh as to show that that was the intention of the parties, he is 
not entitled to recover in such a case; at all events, wuhout proof 
of damages^. 

An owner of property appointed estate agents 'sole agents 
for the sale of the propBrty’\ He sold the property himself 
without the intervention of an agent. Held, that the estate 
agent was not entitled to commission or damages/ But where 
the defendants appointed the plaintiff ''sole agent for the sale 
of their goods’’ in a certain district, it was held that they were 
not entitled to sell in that district except through his agency.® 

In Prickett v. Badger,^ where a principal employed an agent 
to find a purcliaser at a fixed price and promised to pay him a 
commission in the event of a sale being effected, but when the 
agent found out a purchaser at such price, he refused to comp¬ 
lete the transaction The agent was held entitled to recover 
the full amount which he would have received il the transaction 
had been completed 

The rule stated on page supra, however, does not apply 
if there is a special custom whereby the agent is entitle to 
remuneration only 111 the event of the transaction being comp- 
leted^ Tn order that such custom mav be deemed reasonable 
it IS necessary that the rate of remunerarioii should be higher 
than would fairly compensate the agent fur the services render¬ 
ed by him.® 

No agent can recover any remuneration for liib services hq roioii^ 
unless at the time when the services were rendered he was nmiioo in 
legally qualified to act in the capacity in which he claims the respeciof 
remuneration^ Thus, it has been held under the English laW 
that a solicitor cannot maintain an action for costs unless his 
certificate was in force at the time when the work for which 

1 SimMonv, Z^nmMlSSBl. 17C B 608, v. (1886), 2 T X. B B64, 

C A. Brinunn v Daei^, (1911), 105 L T. 184 

2. Y (1981), 1 K B ^3 

3. V CalHtrjf Co , (1881), 45 J, P 408 8«)e tUo Stamt t. 

OoHnff Bi'tek Co , (1992), 1 K B 710 where **eole eelliog estnUt" were beM 
not to be agents, bat buyers, with the sole nght to sell the goods of (be mend* 

Inotarers. 

4, 1 C B. N. a 296. 

5, Broa4 v. Thomn$ 7 Bing 99; Bead v. Bonn, 10 B A O 488; Abrisy ? NojisBa, 

84 V. L. B. 124. 

6 Bowstesd, Art 68, p. 157. 
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emi^ Any MUm hf or 

y^mni^tioo $» rn^ki ooImi ho wao duly Itooo^od 1^0 |mA ii^ ibat 
Oftpaoity. 

It bhs bean fhrtfaar hold iiqdar the Eoglioh Jaw that no 
eapeot imie remw aiiy remuneration in reepect of any 

t^saotion which is obaiouely, or to his knowledge, un^ 

lawfuX or in respect of any gaming or wagering contract 
or agreement rendered null and void by the Gaining Act, 
1345, or of any aervioee in relation thereto or connec¬ 
tion therewith^. An action was brought for work per¬ 

formed and money expended in buying shares in a company 
which affected to act ks a body corporate without authority by 
charter or statute, and, was, therefore, illegal. Held, that the 
action not maintainable, because it arose out of an unlawful 
tmnsaction/ So, a broker cannot recover commission for affec¬ 
ting a contract of marine insurance which is not contained in a 
duly stamped pol^cy^ or for effecting any illegal in8uranoe^ 
or in respect of an illegsl sale of offioes^ An agreement to pay 
remuneration is void”. So, a stockbroker cannot recover com- 
mission or brokerage in respect of a purchase or sale of stock or 
shares, unless he sends the principal a duly stamped contract 
note ® In Knight v. Fitch}^ commission was claimed by a bro¬ 
ker for procunng freight. Held, that the fact that the charter- 
party, in respect of which the commission was claimed, would 
be illegal unless the charterer obtained certain licenses, was no 
answer to the action, it not being part of the broker’s duty to 
see that the licenses were obtained. 

In India section 80 of the Indian Contract Act, 1872, 
represents the whole law of wagering contrscts in force in 
British India, supplemented in the Bombay Presidency by the 
Act for Avoiding Wagers (Amendment) Act, 1865,” 

^ain, it has been held under the English law'* that no 
agent is entitled to remuneration - 

(a) in respect of any unaathonsed transaction not ratified 
by the principal; 

(b) m respect of any transaction entered into by him in 
violation of the duties arising from the hduciary 

1. and Vtoul (18491 4 Ex. 492, lie Sw«ei$n 0 (1898), 1 C»j. 268 
Atftu disbaiMiuetifcii, 500 Kent v W'nrd (1894), 70 L T. 612, C! A, 

2. Cope V Botviande, 2 M ft W 148 
a Palk V Koree, (1848) 12 Q B 666 
4 Bourfiiloiid, Art 68 , p, 157. 

5. Jotutpke V Pebi'er (1825),8 B ft O 689. 

6 . eUtep A<it 1891 (54 A 55 Vict C 39), be 95, 97. 

1. AUme V. (1877), 2 C. P 0 875. 

8 , Stofkpole V Krie (1761), 2 Wtla., 188 

9. Ptntinot (1909-10) Aot, 1910,110£d|v. 7 an S. 78 <B) v. 

(1094) 1 Q. B. 114 IS not aaw Uw. 

m (1855), 24 L. J 0. P. 122. 

11, 804 notes niMler S. 80 et PoUook ft UoUa's Indiaa CoainMii Aet, Tib Xdii., pp. 
215 to 284. 

12, eoe Boveteed. Art. 09^. 1^ ood the oaflionties otted tAereifii. Beft also Slorf 
m AgeiKW, Ss. 881*^884, 848 Uogligoiioo insr ftlsootiUe oa scout to resovsr 
even Advsaeee end distaneoiiioiits imt of pooksA " 
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, OMMNMiatwtp to. tfa« eourve of th« Mfenoy; or 
(d) #llMW tho prinotpal derives no benefit from hie eetv 
imm* iidi Odn^aqfwnoe of hi# oairligenoe or other bre^b 
of Auff.. 

Jh^i, iiirhere in agron^ W'iia employed to proeare » loan won 
terms, bnt before anything wa^ ^e by him the priwl* 
pal tintd tho terms a^d the agent failing to procure the 
on the vari^ terma, procured it on the original terms which 
the principal refused to accept, it was held that he was not 
entitled to any oommission*. Similarly, where an agent was 
employed to sell certain property, but his authority was revok* 
ed by the death of the principal and he subsequently sold the 
property, the sale being confirmed by the principaVs executors, 
it was held that the agent was not entitled to the agreed 
commission from the executors, unless the^ ratified also the 
terms of his employment but he might be entitled to a quantum 
meruii for his labours.® 8o where an agent, who was employed 
to sell cartain laud, sold it to a company in which he was a 
director atxd large share-holder, it was held that he was not 
entitled to the commission even if the principal adppted and 
confirmed the sale*. So, if an agent for sale fraudulently 
takes a secret commission from the purchaser, he is not only 
accountable to the principal for such secret commission, but is 
also not entitled to any remuneration from him, and if he pays 
him commission in ignorance of the facts, he is entitled to 
re<^over it back again*. If a solicitor, who has undertaken the 
conduct of a suit, abandons it without reasonable cause, or 
without giving his client reasonable notice of his intention to 
do so, he is not entitled to recover any costs, even for the work 
already done'. mNor a HoUcitor can recover costs for conducting 
a suit if he has not given his client the benefit of his personsM 
judgment and superintendence*. A solicitor and confidential 
agent, who neglacred to keep regular and proper accounts, was 
refused his costs and charges on this ground^ 

A shipmaster who was guilty of habitual drunkenness or 
other wilful misconduct during his employment, wsis held not 
entitled to his wages'* 

1. Toj/pin V. (1863), 11 W R 466. 

CsmiptMirtW V (1854). 24 L. J, 0. p. 13 

U. V. IVMSir, 3 H. a 0. 639. 

4, Andf‘mea v, gamtav, (1903) 2 R. B. 686; i*riee v HieU opoHinn goute itUfMttmmi 

^ n 0 a; Sirdhar Va§i*nia Hao v. Qopal 1. 8. 194C 

gad. 299=^168 L 0 626. 

5. WMt0lm4 r Lnrd, 21 L. i Ex 239; Nichatk v. Wili$on, 11 Jt g W. 106; y«ti 

SMdem t Brttmm, (1832), 9 Bina, 402; Undsrmod r. (16^), 2 g 
a806. ^ _ 

A v. BiMCS, 1 Etiig. IS. 

A rM (180P)» B P. A SW^ Th§ (1875), 32 K., T. 840; f% 

gMSadb (1874), 31 U T. 274; Tks AH^r (1868). 7 L. t. 647. 



But iMi qI th0 Ai^tA k n0i Irau^uSuut b^t k iom 
mikuc m bunM^ bd)i^ tbftt N k uutitlad to 4o it, im nm li^et 
titut it ooutrftiTMiM the kw or k io broaioh of kk dutim tO’ 
the principal k not euffieientto deprive him of hk oom- 
mksion. For inetanoo, where an auctioneer ie employ^ to 
sell property on the term that be shoutd receive a oommiesion 
and out of pooket eiipeneoe, and with the honeet belief that he 
k entitled to do eo, he reoeivea dki^uiite from printers and 
advertkera and oharurea the principal in full without deducting 
them, he does not lose thereby his right to commission although 
he must ^oouut fdr the discounts received by him.* So. where 
a commission agent fraudulently overcharged his principal in 
respect of some transactions, but acted honestly in other 
separate and distinct transactions, it was held that he was 
entitled to commission on the transactions in which he had 
acted honestly.® 

An agent, employed to find a purchaser, procured an oiFer^ 
which the vendor accepted, subject to contract. Subsequently, 
a higher offer was made by another party to the agent, which 
he failed to communicate to the vendor, and the vendor conclu¬ 
ded a contract with the person whose offer had been accepted. 
The vendor recovered as damages from the agent the difference 
between the price fixed by the concluded contract and the 
higher offer. Held, that, in the circumstances, the agent was 
entitled to commission on the price so fixed and the damages ^ 

The estate department of a company acting for the vendor 
of a house introduced a purchaser, and, in ignorance of the 
agency, the building department of the company acted for the 
purchaser and made a report on the house which had the effect 
or reducing the price. Held, that the vendor having sold the 
house to the purchaser so introduced, was liable for the com¬ 
mission, notwithstanding the company’s breach of duty in acting 
for the pu^cha8e^^ 

In Heath v. Parkimon\ an agent was employed by a lessee 
to find a purchaser of leasehold premises which* were subject to 
a covenant prohibiting the carrying on of any business other 
than that of a music-seller without rhe consent of the lessor. 
Several tailors made offers to the lessee to buy the premises for 
£ 2, 600, but the lessee believing that the lessor would not 
consent, did not approach him upon the matter. The agents, 
having an offer from a tailor of £ 2,260. and having obtained 
an assurance from the lessor that he would consent to a tailor’s 
business being carried on upon the premises, concealed from 
the lessee the fact that the lessor bad so assured his consent and 
the nature of the business of the person making the offer, and 
induced the lessee to accept £ 2, 260. Held, that the agent was 
not entitled to any commission. 

If ail agent perform his duties so negligently that no 
benefit results from his services, he is not entitled to any 

1. HippisiBif v.Kmb (1905) 1 K. B. 1. 

2. TiMuSBtikfabrih v. Bf*u 0 i 0 f\ (lfK)6) 2 Ob. 971. 
a Kwppet tr. WWff*' (1927) 1. K. B. 677. 

4. JMdL, v l^tNcie^(1991), 2 H. B, 157. 

6. (1929), 199 L. T. 128. 
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If on ottCtioneer^ who is employed to sell property by 
Auotioiti eolls it by private contract, he is not entitled to 
commissiotl^ 


An auctioneer, who was employed to <^11 an estate, negrli- 
yentlv committed to insert in the conditions ot rate a proviso 
asualiy inserted therein, and in consequence of the oommission 
the sale was rendered nugatory. Held, that he was not entitled 
to any compensation or remuneration for his services although 
the particulars of the sale had been submitted to the principal, 
and were not objected to by him*. 


Section 220 of the Indian Contract Act reads as follows:— 

'^Ati a^ent who is ^ilty of misconduct in the business of 
the agency is not entitled to anv remuneration in respect of that 
part m that business which he has misconducted." 

The following iUmtratiom are added;-- 

(t| A employH B to leoover 1,00,000 rupees fiom C, and to lay it out on good 
eeourity B recovers the 1,00,CXXI rupees and lays out !K),00Q rupees on good 
seounty, but lays out 10,000 rupees on seounty which he ought to have known 
to be bad, whereby A loses 2,000 rupees B is entitled to remnneration for 
recovering the 1,00,000 rupees and for investing the 90,000 rupees, He is not 
entitled to any remuneration lor investing the 10,000 rupees, and he must 
make good the 2,000 rupeea to B. 

(h) A employs R to recover 1,000 rupees from 0 Thiough B^s misoonduot the 
money is not recovered B is entitled to no rcmoneiation for his services, and 
must make good the loss, 

It has been held that an agent appointed under an irrevo¬ 
cable contract of agency may be removed if he is gniUy of 
misconduct in the performance of his duties® 

Generally where an agent undertakes to render services 
for a fixed salary at a fixed rate it will be presumed in the ab¬ 
sence of anything to show a contrary inteiirion, that the 
amount so fixed is to cover his compensation for all services 
connected with that undertaking. If, therefore, the principal 
enlarges his powers or imposes additional duties upon him, but 
without stipulation for an increased compensation, the rate 
fixed will be deemed to be full compensation for all the services 
rendered and no extra commission can be recovered for the 
performance of the added duties.* 

It has been held that to warrant such a recovery there 
must be an express or implied promise to pay for the extra 


1, Bum<m4 v. tt^Hday (1824), 1 C. * B. 384; HiU v. FBtUHr$itinhmt 0 h (1881), 7 
mug. 569. 

% Dwlton V (1890), 4 0. a P. 289 

8. Afwrck V. (1862), 3 F. 4* y. 234 ^ 

4. iMnm V. (1813), 3 c«nip* 451. 

5. ICawdlumfu y. 83 Mta. 162. 

6. Ueu Kaliiar, pp. 458, 459 
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amias, ixrkah tbe Siireiat to perfora* wtU taiudly be «ko4t» 
^iMrtamamoiiPtol worbi or will ooneuae ^Wot |i eerluiiii time, 
apee not entitle the ikmnt to my extre ehiMweaf fet* the work 
donO or time oc»oupied oeyond mch expectetion.’ llbe toot (ifaat 
^ etatnte fixes the number of hours which shall constitute a day^s 
workf but does not require overtime to be paid fort dobs not 
ubanire the rule.* Where the a^eot^ has, from time to iim^, 
entei^ into apparent settlements* in full^ without making any 
claim for extra oompensaHoh, he will ordiuanly be estopp^ 
from setting up such a claim at a later time/ Where, howeirer, 
the service, for which extra compensation is claimed, is of a 
nature so unusual or so- disconnected with those contemplated 
by the contract of employment, that the presumption, that it 
is covered by the compensation agreed cannot arise, the agent 
is, of oqurse, entitled to be remunerated for it/ 

Ua^oiiim Where one has expressly or impliedly requested 

mwtfAt, another to render him a service wrtbout specifying any remun¬ 
eration, but the circumstances of the request imply that the 
service is to be paid for, the law will imply a promise to pay 

S uantuw meruit, i.e., so much as the parfy doing the service has 
eserved, or as it is normally said, a reasonable sum/ The claim 
for quantum meruit, can only arise upon a promise to be implied 
from a request by the defendant to the plaintiff to perform 
services for him or from the acceptance of such services as 
the plaintiff rendered so as to imply a promise to pay for 
the same/ 

But, as already noted, a liabilityLby implication ifi excluded 
by the contract being exp^e5s^ and in answer to the contention 
that there was an implied contract to pay the agent a quantum 
meruit for his services, it has been observed that there could be 
no implied contract where there was an express contract^. 
Where, therefore, the parties have ent«tred into an express agre¬ 
ement under which the plaintiff is to get his brokerage if he 
brought about a transaction on certain te^ms, there is no 
scope for the operation of the principle of quantum meruit, 
The plamtitf can only be entitled to his remuneration in case of 
success, no matter what amount of labour and trouble he might 
be put to. Thus, if a sailor hired for a certain sum provided he 

1 Mttnkali V !> C & P Bf)6, See Ketier, p 459 Aftd the eutlKiritiM 

ciieil thereni ' 

2, Meohein, S 1522. 

6. XeitAT p. 459, end tbe eatboiitiee cited therein, 

4 Luihfi V BtOiMeimi, 9 Am. Bep 314; Mef’aHhif r. 43 Ahs. 601. 

5 V, P*$bUc SvrvUs FiUn CI 9 ,, 11 N. Y, Suyp. 208l 

6 Meeheiii, S. 1522, $temdar4 Co^ v, Hrumft>if, 149 Fed, W ltH< 

7. a AT Ca^ V, A.ll^ B. 1935 Osl 847«&62 deA 175^156 L<7, 649. 

a ARuen v. 0ifon, BnH, (1868) 3 F. A F. B99; thwart Htmidfr M^b 
StmmMhip Ce. (1923) 1 X a llOt IMedker v. MiOMmHtitn, A. I. a 19B4 Botth 
158^8 Bom. 683«:1501. C. 871. 

9. <4 iFoftf r. JI««W A. t a 1930 A«, 545, 

la 16 a W.K. t6a,761;ge^*49^v,%^ 

waifam. 
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69. duty to keep the a^l omployod according to 

th# tomu of the contract 

Principal’s dqty to keep the agent employed according to 
the terms of the contract arises from the terms of the contract^ 
Unless the contract of agency is entered into for a fixed term 
or from the eiroumstance under which the employment was 
made it can be reasonably inferred that it was meant to be for 
a particular period, the principal is not bound to continue the 
agent in his employment. All that is neoe^ary for him, if be 
wants to dispense with his services, is to give him a reasonable 
notice so that he may have a reasonable time to secure another 
employment or otherwise to accommodate himself to the new 
situation thus created. If mspibe of such reasonable notice he 
does not get another employment or is unable to make up the 
loss caused by his non-employmentt he-cannot hold the princi¬ 
pal responsible for it But where the contract of employment 
IS for a fixed period it is the duty of the principal as a party to 
the contract to respect its terms and to keep the agent emfiloyed 
for that period. Even in such esses, however, the principal is 
lustified in discharging the agent before the expiry of the fixed 
period if the agent is guilty of any misconduct in the due 
discharge of his duties. This subject and the liabilities which 
arise from the breach of the duty as well as the measure of 
compensation are dealt with in a subsequent chapter.* 

70. Agent's rights of reimbursement and indemnity against 

the principal. 

The principal has a duty to indemnify agent against any 
loss sustained or liability incurred or expenses made or perhonal 
injury suffered ui the execution of his authority. This is based 
on the principle that the agent has a right to assume that the 
principal will not call upon him to perform anv duty which 
would render him personally liable to a third person or would 
injure his person or property. Having no personal interest in 
the act other than the performance of his duty the agent should 
not be required t>o suffer loss from the doing of an act, appar¬ 
ently lawful in itself, and which he has undertaken to do by 
the direction, and for the benefit and advantage of his prinej- 


l. 

% 


8 , 
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CMWr 2 Sifijih X«. O. t. 

y Sir Bimrd 1927 Bqw. 22$. But Stokgg y 80 oHd$r 
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Blit pUlutilf byokw wee told io to entitled to e peroentAge on tbe yelee of 
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tho atfeat iavodes the richtB Of tkim pmom end ineors 
liability to them* the Itm ahoidd ftiU fOtber tipoo hitti for 
whose benefit and by whose direction it wos done then upon 
him whose only intention was to do his duty to his principal 
Where, therefore, an airent is called upon by hts principal to do 
an act which is not manifestly illearal, and which he does not 
know to be wrong, the law imposes a ipromise on the part of 
the principal to indemnify the agent tor such losses as flow 
directly and immediately from the very ex^ution of the 
agency.* The English law on the suh}sot is thus stated 
by Bowstead^: 

^"Subjeot to the provisions of Articles 71 and 72^ every 
agent has a right against his principal founded upon an implied 
contract, to be indemnified against all losses and liabilities, and 
to be reimbursed all expenses, incurred by him in the execution 
of his authority; and where the agent is sued for money due to 
his principal, he has a right to sot off the amount of any such 
losses, liabilities, or expenses, unless the money due to the 
principal is money which was deposited with the agent for a 
specific purpose which has failed, or is the balance of money, 
so deposited, which remains after such purpose has been ful¬ 
filled 

An agent who makes advances to liis principal has a right 
of action as well as a lien, for such advances; provided that a 
del credere agent cannot sue for advances which are covered by 
sums due to the principal the payment whereof he has 
guaranteed.” 

Articles 71 and 72 of the same read as follows — 

”71. Where an agent authorised to deal at a particular 
place, or m a particular market, he is entitled to be indemnified 
by the principal against all losses and liabilities, and to be 
reimbursed all expenses, incurred by him in the execution of his 
authority under the rules or regulations, or according to 
the customs or ir^ages, of that place or market Provided 
that no principal incurs any iiabilitv in consequence of any 
unreasonable rule, regulation, custom or usage, unless he had 
notice thereof at the time when he conferred the authority on 
the agent. 

72. No agent is entitled to indemiiitv against any losses or 
liabilities, or reinfbursement of anv expenses incurred by him— 

(a) in respect of anv act or transaction which is obviously 
or to his knowledge, unlawFuK except where he is 
entitled to contribution towards damages for which he 
is liable in tort; 

(b) in respect of any gaming or wagering contract or 

^ agreement rendered null aiich void by the fuming 

Act, 1846; 

1. M»<sb«ro. a laos 

2 See Xvfeiwi, p. 46(t «iid tbe Aiimnean ok«d tlittrelii gae alaa 

X L, a 10 0 ? 196 

a Art. T0,-p 192 
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^ ^ ^ Mmnity 

^ Im but miy ^ tbe eot^dttit^n m IwaoM witfa^ 

ht m$ i»oo^ di|«otjoiMii 

tf m hBM, without hi9 0 m i^brred kssea 

or datHMes intho ooar^ of trauna/otis^tg the tmaiaoes of hia 
agency or in following tbe instmctton^ of hia prinoiiMtl^ will 

bo entitled topfull oompeuaation therefor,.. . . Bot it is not 

every loss or damage for wbioh the agent will be entitled to 
re^imbursement .from his principal, The latter is liable 
only for snob losses and damages as are direct and 
immediate^ and naturally flow from the execution of the 
agency 

‘^The case »of Duncan v. HiU^ is a direct authority that 
there is no implied promise by a buying principal to his broker 
that he will indemnify him from the consequences of his own 
wrong/ such as insolvency* or negligence* or having sold at a 
loss in breach of his agreement with the principal.”’ 

As already observed, the right of indemnity extends to 
losses or liabilities incurred in the exercise of the authority 
according to the rules and customs of the particubr trade or 
market in which the agent is authorised to deal, provided the 
rule or custom in question is a reasonable one, or tiie principal 
had notice of it at the time when he conferred the authority/ 
but if the rule or custom is unlawful or unreasonable, and 
was unknown to the priucipab he is under no liability to 
indemnify the agent against the oonsequenoes of acting 
on it.® 

Though, under an ordinary c i. f contfaot between sellers 
and buyers, the tender of a bill of lading aftor the contract of 
affreightment has been dissolved by the out^break of war is not 
such a tender as the buyers'are bound to accept, such a tender 
is a good tender when goods are ordered through a commission 
agent on account and at the risk of’ the principal, and the 
principal is bound to accept the bender and pay for the goods. 
''To throw these goods on the agent’s hands and leave them to 
bear the loss which has arisen by reason of the outbreak of war 
while the goods were in transit appears to be entirely opposed 
to, and inconsistent with, the general principles of the law 
of agency.”*’’ 

1 ^rm ShtMwaM Din v. A^a Mahttinmad, 69 L 0. 971. 

2 Stoiry on Agency, S. 889, oit$d arguendo in DHn6an v. Bitl L. It 8 Av. 
242, at p. 244. 

3. (1878) I*. » 9 Bk, 242. 

4. V. (1898) 1 B. 426, 441. As to death ot insolvencis of tho 
piinoipll jnatijf^ns an immodiste sale by a broker who has bought on the 
plinoipal*B aooonnt with ^ia own money; 8oe Z«ropy V. SUi (1878) g. 8 Oh 
921; as to the broher taking over shares* that are praOUoally aaiisarksAable, 
As yifilay (19X8) 1 Ch. 585, 0^ A. 

6. (1873) L. B. 8 Ax 242. « 

6. ImfiU V. SamMi (1848) 6 Q. B. 685 

7. MiH* T. IWiAi aapra* 

8. See also Siutmmur V, Brhiire (1885) 14 Q. B. 1>« 48(h Vi 

A. t g. im 1Ho$. 87» m I. a 787, 

9. (.'186&) |5 q. 0.888 (osstinn to dtaregard the pvovlaiotti 

an Aea in ratiiaiikeatll. ^ 

XU U*rtmh AMiAa (1918) 4% Had. 1060t:a49 L G 138. 
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fSii^ ar^ iOjaae olt th« illustmtipas of tbo genoimt 

pct^jplpk 

1, JL' ^ploy« B to find a purefiaser fpr certain bark. C* 
agreei B to pupchase the bark, subject to its being eqioal 
toa^pte^ Bi being offered a del iredere oommiaeion byA^ 
accepts *A^e draft for the price of the bank, and in due course 
paya l^he amount of the draft. 0. then refused the bark as not 
being eqhal so sample* B is entitled to recover from A the 
atnoimt of the draft paid by him.^ But where a factor sold 
goods and took a bill of exchange payable to himself from the 
buyer, sending his own promissory note for the net proceeds to 
his principal, without disclosing the buyer^B name, it was held 
that. Upon the buyer’s insolvency, the factor could not recover 
from the principal the amount of the promissory note which 
the factor had paid to a holder who had taken the note from 
the principal ^ 

X A. instructs B, a stockbroker, to buy and sell various 
shares and stock, intending to receive or pay the differences. 
B IS entitled to recover the amount of any losses paid by him 
at A’s request in respect of such shares or stock, although he did 
not make separate contract on behalf of A, but appropriated to 
him poitions of larger amount of shares and stock, which he 
bought as principal with a view of dividing it amongst various 
clients for whom he was acting/ 

3. An auctioneer is instructed to sell certain property, and 
after he has contracted liabilities in reference to his employ¬ 
ment, his authority is revoked by the principal. The principal 
must indemnify him against the liabilities/ 

A An agent incurs damages and expenses in defending an 
action oin behalf of his principal. He is entitled to reimburse¬ 
ment of such damages and expenses if he was acting within 
the Bcope of his authority in defending the action, and the loss 
wa^ not caused by his own default/ Where an agent, exercise 
ing his best judgment, compromised an action brought against 
him in respect of a contract made on behalf of the principal, 
who had notice of the action, and had not given any instructions 
as to the course to be pursued, it was held that the agent was 
entitled to indemnity, although the plaintiff could not, in the 
circumatanoee, have succeeded in the action/ 

1. yetlosli a ttiaUL p. 593. 

2. mopwr r. Tr$ff4rp (1847), 1 Ua 17, l6 t. J. Bx. 938. 

8, ▼. Smm (1812)^ B Gamp. 2^ 

A Mx* », rfl Bo0ri (18l0)« 15 <X P. 207, 0. A 
A WaWiw a HerHMMi, (186811,1 tl A el B09, Bx Oh. 8 Bmm % 
(1^), 16 t. J. Ba 4B. 

A V* (1866), 10 Hoo, P- 0.1^6, P. G.j 0. (1886^ 

li. T. 368. 8«« alao l£f FtmmHmL Dmiimunt Corpn ,, (I9l4) 2 Oh* OTl. 

7. Bmmn a (1860), 18 L. I. 0. y. m. 
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nbl) aflppijf when tbewie a 
1%tti. «if4iiMWi& msirnete B an fittdubn^, tna 9 ll petti^tfoddK 
(»f wlM A Km tM> Mofat to dispose and'B Hviiiir bb hwowwdoe 
of my in A s title sells the goods bod pa|ra the 

pKfoe^ to A; but subse^ntly ho la^eojpMtlad tq pW to the 
trap oWaer the value of tfi# goodt, B is entitlifd to po indemni- 
Atd hy A iot stKih payment in as much as the iMppaotion vab 
not obviously or to the knowledge of B unlatmil. 

Although by reason of seotion 80 of the IndiiMt Contract 
Act, a vagenng oontraot is void, a oontraot oollate^ to such a 
ooptmot |s not neoeesanly nnenforaeable and the faot thitt a per¬ 
son has constituted another person hia agent to eptar into and 
oontraot wagering transaotions in the name of the Iwbter, but on 
bepalf of the former, the principal, amounts to a request hr the 
pnueipal to the agent to pay the amount of the loume, if any, 
on iAese wagering;^ t^saotions', and a Hundi eseoutad by the 
principal in favour of his aAent for such payment has been held 
to be four good oossidcewlonV A broker or art afout may 
ettfAesaibUy muatain aemitMmnst bis principal to recover his 
Iwiokeirage, opmmjWiun, or im lasses sustained by him. even 
tbouifh pontrm^in mpeot of wfaiob oUim is made ate qmtracts 
by iimy.of Xt« does potlidlow beoatise a wagomog bon- 

w asa6),8».*ttj 
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mm of tbo hmt twit m of wmoi' im prooi&i^l) 

umaiiMitii to ft ro^ueftt Uy tbo priooi|»ft). to tbft Atent to Oft^r the 
ftmoftnt of thei^ hmm if fto^» oa thone wftfoirmd: kallftaotioI9t«''^ 
ftndi if stioh mymui ie made, the ayeot ie entitled to mover 
tho ftmoaat Irofa Mm. Ootivefeelv ftu agent who hm reoeived 
money on acoou^nt (ft a Wftgering oontraot ie hound to reetore 
the eame to hia pnnmpai.^ In the Bombay Breeidenoy^ how- 
ever, contlraote cwAleteral to or xn respect of wagering transac- 
tions ere nrevented from suppoitiag a suit by the epeoial pro¬ 
visions of tne Act for Avoiding Wagers (Amendment) Act, ld66. 
In England also, the Gaming Act, 1892 (66 Viot. C. 9) provides 
that any oontradt, express or implied, to pay any person any sum 
paid l>y him under or in respect of any coutraot or agreement 
rendered null and void bw the Gaming Act, 1845 (8 A; 9 v. o, 109) 
shall bo null iind void and no action shall be brought or main¬ 
tained to recover any such sum. This Act declares that all the 
gamihg or wagering contracts or agreements are void as being 
against public policy. So although the English cases before the 
passing of the Act of 1892 are still good authority in India, 
those after it are not to be followed here. Before the passing 
of the Gaming Act, 1892, it was held in England that gaming 
and wagering contracts are not unlawtul, but merely void and 
money paid by the agent in pur'^uanoe thereof was recoverable 
from the principal even though he had repudiated the transac¬ 
tion bafore such money was actually paid, the agent being 
entitled to be indemnified against the moral liability, incurred 
by him in the executing of his authority^ A plea of ‘‘gaming and 
wagering*’ was, therefore* no answer, then, to an action by a 
stockbroker for differences paid on hife client's behalf®. This 
rule, however, does not extend tp payments made by the agent 
in pursuance of gaming and wagering contracts made by him¬ 
self on hlTs principal's behalf in as much as the object of the 
agency to enter into such contiacts being itself unlawful as 
opposed to public policy the agent ceases to have authority to 
make such payments® Where a broker is employed to specu¬ 
late in the purchase and sale of stock and transaction is entered- 
into by him in which both parties to the contract intend that 
no stock shall be delivered but only differences paid or received, 
the tran^otion being a wagering transaction any payment 
made by the broker on behalf of the principal in respect thereof 

1 &ftmrdkitnbhai HurHhui t Ratmrda^ Zh$btibkd^8 (1876) 12 B S. 61, 

57, Thd riglit to rtooTer in, of eonioe. llinitod to payoleiiW 

in«ee Aod oiir<>roeft5|o luibilUidt itnnirrod, «ee 

A. t a 1929 L*h. 875-«1151 a 424. 

2 % Mvi Clmnd (3908) 25 AB. 989; M SfOtui r. 0«n88M 46 P ft 

1901; AfoiMW V. Br»mdin, A. I a 1929 Btuf U4^il9 ft a 740: 

^ V. rmmmmiA A, I ft 1986 Usd 486, Nm v. JV44«in«> 

Mmr, A. ft a 1937 Od 297»169 I 0.177. 
a A»ft 72. Ui<i|trstit»o« 6 *n4 7. 

4. JMiiMirtM ir> ^ li. 4.P P. 65*. Afiamfunt 5 T. ft. a 7£@, 

5. SWfcwfcw f. IQ. ft. Pi685; AftAiol «f Bifirm 

wnm, 408^ 
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A, pr6T«^oa iu attoli eontmo^ 
10 bis option reqtvtire ooiajplotiop. of <^10 
qoqwM iosbodl of pnyneab oir roooipt of dlfi^i^noos doea 
not iw«t^ the oontfOiOt fr6m the oatofrory of a wagermg' 
ootttraolA Oo other hand, if either party mtend that stqOK 
or eharss otMklt W deltTered and paid hr, the contrttot is not u 
oonttaot, even if it provide for' the payment of an 
enbam;^ pride in the event of the stock dr shares bemff taken 
np’, 'Whare a pnnoipal, inteudmp to speoillate employs a bro* 
]^r to bay and sell stock on the stock Exchange, and the broker, 
Witg aware that the principal does not intend to give or take 
delivery of the stock but only to settle differences, makes the 
contracts for the purchase or sale of stock on his principal’s 
behalf and makes himself personally liable for them, he is enti¬ 
tled to indemnity because the transactions entered into by him 
are real contracts for the purchase and sale of stock and not 
gaming or wagering contracts*. 

Where one person employs another to do an act. and the 
agent does the act in good faith, the employer is liable to indem¬ 
nify the agent against the consequences of that act, though it 
cause an injury to the rights of third persons. 

ILLUSTRATIONS 


(«) A, A docr««-holder, and entitled to execution of B's goods, requires the olTicei 
of the oourt to seize oertam goods, representing them to be the foods ol B llie 
oflioer seii&es the goods, and is sued by C, the tree owner of the goods A is 
lisble to indemnify the officer for the sum which he is oompellOd to pay to 0 in 
consequence of obeying A*s directions 

(b) B, at the request of B, sells goods in the possession of A, but Which A had no 
nght to dispose of. B does not know this, and bands over the proceeds ot the 
sale to A. Afterwards C, the true owner of the goods, sues B, and recovers the 
value of the goods aud costs A is liable to mdemniry B fui what he has been 
compelled to pay 0« and for B’s own expenses 

(8, 223, Indian Contract Act, 1872) 


An agrent is entitled to indemnify agfainst the unlawful 
acts which are not criminal provided he has acted in gfood faith 
and without knowledgfe that such acta arc unlawful®. But 
agente who engage in a fraudulent scheme to defraud their 
principal, forfeit their right to indemnity in respect of the 
fraudulent transactions®. 

WWe oM person employs another to do an act which is 
criminml, the employer is not liahle to the a^nt, either upon an 
e6[pms or an implied promise^ to indemnity him afsinst the 
cotMo^iiences of tibat act 


1. IMmwmiI T Rial,* (1651), 0 P 636,S9SsVtUpttmlStof!kBmhtivtey.Strafhm 
(1896) A. C. 186, S« Mm. (1899) 1 Q B. 794 Phttip v. BnmM (1901), 18 T. L. 
8.139; WM V. AW (1898). 14 T, L B. 

3 PMwhmI XinA^mptf. Sirat^im, (1896) A. 0. 166 
8 nUp w. BmuM (1901), 18 T. 1.. 8. 139. 

4 nwr T. AW (1878), 4 Q. 8. D. 684 AW« O^pnp (1898) A. p, 31^ 

UgMMPt V. 13 «. I. A 1(K1; AVmMin v. IWm., (1918) ^ T* At. A 

479; AarW V. AmMp (193^. 41 T L. 8 660; iTmMi* T. AMwu (1939) 1 K. A 
831; WWWTt. (1986), 80 & A. 976. 

8. r«-A>«i>to.A.I.Al936BlBa40«8Hta98a 

6, A«Wy ▼. MaUmpirnm, 1938 8. a 38 
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'* IQatecation <br> aaetes to usume that overy Ubd for 
whteh daKMiffe« «aA W reooyered te ako » orime, or* m other 
^ord«. that nefamit^oa as defiaad in tho Indian 1?enal Coda 
itiiolades a|l tha oases in which a oivi l a otion for injorioos words 
ia »»<4fl*<w&Wi»te J,|«» are not aware of any 

aillhiOfity fkr 4% |teii;gu)mo|^ Jm lademnity against dam* 
aMw ftif b^MiJk now a oomteOn 4ow«« In agreamwite with 
pal^^eni m, ISaglaodt and we have not beard of any one suggest- 
ing that sudh a term is invalid as being against pablio policy. 
Probably tbe true oon*tniotion of tbe section is that it only 
applies where the apt is criminal on the part of tbe agent, whloh 
ID most oaaea would amount to the same thing ae saying that it 
mwst be twi ntl te jl 'iQ bis knowledge. Tbe ruk oonld hardly 
be ksM to egiil^ Idiit oriase eommitted by means of an inno¬ 
cent aggnt.** 


It has been hdfcl titik If some of the partners, on behalf of 
the finn and with the express or implied consent or oonpurrenoe 
of the other partners spent certsin Soms on bribes credit should 
be given to ime former for the antotints * 

Where the fault is mutual the law will leaye the lom as it 
dnds it aooegrdiog to the munm, “ in gori ddhtn potfnr at 
(M'widantis." Tbe law in saoh reiNiHte to 
mtetfsnw oa either side upon the priompal '‘M» tnfpi amaa 
nm arituT actk"^. 


To entitle the agent to indemnity it is necessary that 
1^ m hdttew most bo a diraot uji^ natural oonsaqumMio o' 
Motion of l^aagaacy*., ThoJ«ei!WPsl wnnotbe* 
ftir no injury o«M^ by tSkimrful Md 
4 tM¥i. fnr whifin thi 
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, of t oatmr^ Itx ffatbrmn r, Mern^ti&nai mm 
m$trtu)ted the plwntiff, an anetion^er ih 
toitdvertiee for sale a mate, which they repmented to 
him to be a tiioroughbred, and rgistered in the Enjfhah Stud 
Boolt under the name of Pentecost. The plaintiff complied. 
A JVenohman the owner of a thoroughbred mare also called 
Pantecbat, sued the plaintiff in France aUeging ^that he had 
suffered damage through the defendant's mare being advertised 
for sale under that name. It was held that A was not liable to 
mdemnify the auctioneer against the loss, because, the descri¬ 
ption in the advertisement being a true description, the loss 
coqld not be aaid to have been incurred in consequence of any 
act of the auctioneer in pursuance of his employment, but ui 
consequence of the erroneous decision of the French Court. 

Where, however, an agent, by the direction of his principal 
takes possession of a personal property which is claimed adver¬ 
sely by anobhej but which he has resonable ground for belibv- 
iugto belong to his principal, he is entitled to be indemnified 
when he is CM5mpellBd to pay damages for doing so.® So also, 
an agent who, acting under the direction of his principal, outs 
timber by mistake upon the land of another, which timber is 
received and used by the principal, is entitled to recover of his 
principal what lie has been compelled to pay as damages for 
the t^©apas8^ Similarly, an agent who, having recovered upon 
a claim due to his principal and having paid the proceeds to 
him, is compelled, upon the reversal of the judgment in accor¬ 
dance with the terms of law and without any iault of his own, 
to refund the amount previously collected is entitled to be in¬ 
demnified by the principal against the consequences of such 
reversal*^ . So, where a person i8 employed in the usual course 
of his business as an auctioneer or warehouseman to sell or 
deliver goods by one who claims to have right to do so, the law 
will imply a promise from the latter to indemnify him if he is 
compelled to pay damages to another who establishes a superior 
right to the goods® . So also, when a rail road contractor, who 
had acted under express instructions from the company, was 
charged in damages to one whom he had ejected from the train 
tor not producing such a ticket as he had been directed, though 
unlawfully, to insist upon, it was held that he was entitled to 
be indemnified by the oompauyJ^ Jones,^ where an 

agent, who had purchased and shipped property for his princi¬ 
pal which the principal failed to pay for, was sued and arrested 
for the price and was compelled to pay it, it was held that the 
principal was bound to reimburse him for the amount paid and 
for his costs and attorney’s fees. It has been held that in 

1. Bitastiir V Boberh, 10 Am. Bep 120 

2. (1903) 1 K. B. 270 

3. See Kfttiar, p. 463 mttng Mnore v, 73 Aiu. 0ee. 448> 

4. t>rttmm0nd v. Bumphrtyin, 80 Sle. 847. 

6 n'AfVV 6 Binhey (Pa,) 441. ' 

6. ATato&fi t. tiMkf 17 111 443,* Adamson v. Jornit, 4 Biug. 66; BtOts v. Oibhons, 2 A. 

$ B. 57. 
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06 trgis OF AMmcit 

tiime ca 98 B the iment need met mit to hi cnied hs the third per¬ 
son for damegee but may pay him at once and thereupon 
recover the amount paid from the principal\ Wherot however, 
he thus pays without the protection of a judgment whicn will 
bind the principal he can recover from the principal only to the 
extent of the injuiy, actually sustained by the third person, 
though he may, in fact, have paid more. The right of indem¬ 
nity exists in either case whether the agent is sued alone or 
jointly with the principal.* 

An agent is not entitled to indemnify for losses or liabilities in 
respect of any act or transaction not authorised by the principal 
or not subsequently ratified by him. As already observed, duty 
of the principal to indemnify the agent for a loss or liability 
extends to loss or liability which results from acts or transactions 
actually authorised by him or which are covered by his implied 
authority or which the agent believes in good faith to be falling 
within his authority.^ The right of the agent to such indemnity 
does not extend to unauthorised acts or transactions unless the 
principal clioscs to satisfy them in such a way as to adinjt and 
undertake the liability upon himself.'* A authorised B a broker 
to effect a marine insurance policy. After the underwriters 
have signed the slip, but before a binding contract is made, A 
revokes B’s authority. B, nevertheless, effects the policy, and 
pays the premiums. B cannot recover the premiums from A, 
having acted without authority.® 

A authorises B and C to insure his life in their names. 
They insure on the names of B, C and D, and pay the premiums. 
They are not entitled to recover the amount of the premiums, 
from A, not having strictly pursued their authority.® 

A, a broker, contracted on behalf of B to sell certain shares 
to C, In consequence of the non-delivery of the shares, C 
brought against B, without having tendered a transfer to him 
and A paid C the difference, although B had given him express 
notice not to do so. Held, that C could not have recovered the 
difference until a transfer had been tendered by him, and that as 
A had paid the amount without B’s authority, he was not entitl¬ 
ed to indemnity from B. Otherwise, if the payment had been 
made in discharge of a liability incurred by A,’ 

Wherever payment is made against instructions or wrong¬ 
fully it is not recoverable from the principal, 

A, a stock-broker, by B^s instructions, buys seventy shares 
for special settlement. Owing to difficulties in connection with 


1. Saifwland v. 36 Wis. 612. 

2 How€ V. Buffalo ete, R, B, Go, sapn. 

8. See 8, 223, Indian Gontrset Ant, 187% Me^bem, Sa. 1364 and 1608: nowatead. 
Art. 72, p. 170. 

4. Ibid; nee also 10 Mon. P. 0. 175. 

6. WariHch y. Slad^ (1811), 8 Oatnp 127; Fiwktr ▼, ins, Co. (1874), I*. R. 

8 Q. 418; Borne Marine Ineuranoe Go. y. (1888) 2 ii* B. 85L 

6. V- (1840), 6 Binf. N. C. 201; Sorviee y. Bmn (1891^, 8 T. L. 

B. 85, 0. A. 

7. B«tp% y. (1846), 16 L. I. C. P, 18; ffoioard v. Tuoker (1831), 1B. A 
Ad. 712. 
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turoaty of the Shares ate delivai^d in time 
«0O0i:^l^ to the ttilea of fto Stock Ssohanipe. The Committee 
toot A i» to pay for the other fifty srharea when delivered 
and AfMOWdtngly takes delivery and pay#s for them- B is not 
liable to indemnify A, the^ shares not having been delivered in 
acoerdanoe with the contract.^ The Committee of the Stook*^ 
Eachang^ hnv© no power to alter a contract so as to bind non- 
membera* 

A» an outside broker, being instructed by B to buy and sell 
various stocks, without B^s consent appropriates to B^s account 
oertain stocks held by himself, and from time to time sells and 
repurchases other stocks bought by him on B’s behalf. A is not 
entitled to recover from B any difFerenoes in respect of the stocks 
so appropriated or dealt with without his consent.^ So, where 
a broker, beside charging com mission, added a small percentage 
to the contract prices, it was held that the principal was entitled 
to repudiate the transact:ions, and not merely to an allowance of 
the overcharges, because the broker had not in fact made the 
contracts in respect of which indemnity was claimed, but had 
made other contracts at different prices. 

A draws a cheque on his banker. The amount of the 
cheque is altered without A’s authority, and the banker, in good 
faith, pays the increased amount. The banker is only entitled to 
charge A with amount for which the cheque was originally 
drawn/ unless A is estopped, by his negligence or otherwise, 
from denying the validity of the cheque as altered * Similarly, 
where a banker pays a cheque which has been altered as to the 
name of the payee, he cannot debit his customer with the amount 
of the cheque.® 

In an action for money paid, laid out or expended it is 
always necessary that the plaintiff must prove some authority 
from the defendant to make such payment. So where a guard 
of a train used t6 pay the carnage on oertain goods delivered to 
defendant it was held that he could not recover without proof 
of actual authority.’ 

The authority of an agent authorised to deliver up any¬ 
thing of which h© had management ceases as soon as he has 
delivered it up and any payment or laying out of money on it 
after such delivery, even though for the benefit of the principal 
is only a voluntary payment and cannot be recovered/ 

1 B^nfamin. ▼. Batwtt (1903), 19 TLB 564, 

2 Ibid; Union Corpn v Charrintfton^ (1902) 8 Oom Cm 99. 

3 StiM 0 € V, Lottntz (1898), 14 T. L B. 490, O. A ; Johnoon v. KoarUy^ (1908) 2 
K B. 514; UirhoUon v. Maniffieid (1901), 17 T. L. R. 259; Aston v, Ksissy, 

^ (1918) 3 K. B. 814; BlaW v. Haioes (1913), 109 L T. 320 

4 Colonial JBi^nk of AuMmlastn v Marshall (1906) 75 L. J. P. O. 76 F. O, and 
other authorities cited at p. 174 f. n (i) of Bowstead’a p Law of Ageney, 9th 
Bdn., p, 174 As to coautermanding payment of a cheque by telegram, See 
CurHos y. London, etc Bank (1908) IK. B. 293. 

London Joint Sioeic Bank r. Macmillan^ (1918) A. O. 777, H. L. ; Tonnff v, Orofo 
^ (1827), 6 L. L (O, S.) O. P, 166. 

Blinynhy v. THtMct Bank. (1932) 1 S. B 544. 

J ^appin V. BrostsTf L O. ft P, 112. 

8. MdmUton v* Wright, 1 Camp. 88 N P* 
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Wb^r^ the agent tniade the nontnuQit not on the prioe he 
was inetmotod to mako but on a different and higher prioe, it 
was held that the eontraet being without authority be was not 
entitled to claim indemnity.^ As observed by Periam J: ‘*If A 
becomes my bailiff of his own wrong without my appointment 
he is accountable to me, but I am not compellable to make«him 
any allowance for his expenses about my buainess’^^ 

An agent is entitled to indemnity if lack of authority ih 
due to the principal’s default*^ Every man who employs an¬ 
other to do acts which the employer appears to have a right to 
authorise him to do, undertakes to indemnify him tor all such 
acts as would have been lawful if the employer had the author¬ 
ity he pretended he had.'* Where the principal undertakes to 
direct what he himself has no authority to perform, and the 
agent performs it in good faith and incurs expenses or liability 
the principal is estopped to deny that he had authority to so 
direct and must indemnity the agent for su( h expense or liability. 
So also, where the pnncipal having conferred the authority 
revokes it without notice to the agent or it is terminaled by an 
event within tho special knowledge of the principal but not ot 
the agent, the agent is entitled to claim indemnity fur liis acts 
and transactions effected in pursuance of such authority inspite 
of its such revocation or termination. Where, however, the 
authority was terminable without notice^ or where it was term¬ 
inated by acts or events ot which the agent was bound to take 
notice, the principal would not be bound to indemnify him for 
his acts or transactions done after the ceasing of the authority. 

The agent obviously can have no claim against his princi¬ 
pal for indemnity as to losses caused by agent’s own misconduct 
or default.® Where the agent is subjected to loss not by reason 
of his having entered into contracts into which he was author¬ 
ised to enter by his principal, but by reason of a default of his 
own, for instance, by his own insolvency, biought on by want 
of means to meet hi*« other primary obligations it cannot be 
said that he has suffered loss by reason of his having entered 
into contracts on behalf of his principal, and consequently 
there is no promise which can be implied on the part of his 
principal to indemnify hira.^ Where, however, the agent’s 
failure is due to the principal’s failure to meet his obligations 
the principal is hound to indemnify.'* 

A solicitor undertook a prosecution for perjury, and agreed 
that he would charge only out-of-pocket expenses. The prose¬ 
cution failed in consequence of the negligent way in which the 
indictment was drawn. Held, that the solicitor was not entitled 


1. OtheiwiM where pniicipal, thoqgh «t Stfet objectin((, receited the goedR 
when they eilived and diHposed of Uiem. Bee Cor nua^f v Wihony 27 £ & 1173 
Bee alen Dtvawc v. Comlly^ 8 C. B. 640. 

2. (Tatrieit D^erw (Lord), 74 E. B 201 
g, Bee Heehem, B. 1610. 

4. See Kotrai, F 471 and the aathonties cited therein. 

5. MeGhem, B. 1610. 

6. Hunt V. Holding,, S Tannt 92; White v. Chapman^ 1 Staih 118; i®iot?wier v, Cood- 
imu, 13 It. Ob. K 171. Re, Hertford Wug^m Co, 2 Oh. U. SSI 

7. j>Ufioan V. GUU L. B. 8 Ex. 242. 
a See Katiar, p. 473. 
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fo di^aWwentB,* So, mi agent i« not entitled to be 

^ incurred hy him in couseque<>de of btsi 
own miettike on n point of law»iSto which he ought to have 
been competent * 

Wherein stock broker wlio was instfhoted by his principal 
to catty over eiOok to the hext settlement, became insolvent and 
was declared a delaulter before the next settling day in eonse* 
quenceiof whtoli the stock Was sold at a loss, it was held that the 
loss being due to the agent’s insolvency without any fault of the 
principal, the stock broker was not entitled to claim indemnity.^ 

A stock bicker, having bought stock on the principal’s 
behalf for the following settlement, wrongfully sold it before 
settling day without the principars authority. The stock was at 
a higher price on feeltling day than when il was sold, but lower 
than the price at which it was bought. Held, that the broker 
was not entitled to indemnity, even subject to an allowance for 
damages for the breach of duty ni belling without authority, the 
loss having been caused, not by any breach of contract on the 
park of the principal, but by the wrongful sale.^ 

Where, however, a broker instructed to buy shares, becom¬ 
ing a defaulter before the settling day, informs his principal to 
hdVe the contract completed, the jobber being bound to complete 
it in such case if the principal wished it, or to consider it clo‘^ed 
at the official price at the time of the broker’s default, and the 
principal elects the latter course, he is bound to indemnify the 
broker against the loss, having ratified the closing of the trans¬ 
action before the settling day,® for the loss is then not occasioned 
by the bankruptcy, but is the result of the principal’s own act. 

To establish an obligation to indemnity, the agency must 
be the cause, and not merely the occasion, of the loss.*’ 

The principal must make compensation to his agent in 
respect of injury caused to such agent by the principal's neglect 
or want of skill. 


ILLUSTRATION. 

A employs B as a bricklaVei in building a bouse, and puls up tbe* spufloldiiif; 
himself The scaflolding is uiiskildhly put up, and B is in consequonee huit. A must 
make compensahoii to B 

(S. 225, I Indian Contract Act, 1872) 
This, as a general rule, needs no proof or illustration. But 
the agent may be disentitled to relief if the injury was due to 
his own contributory negligence. Where the agent could by 
use of reasonable means avoid the consequence of the principars 
negligence and is himself guilty of contributory negligence, he 
loses nis right to indemnity.^ Again, where the risk is of such 
a nature as may be considered to be a material and necessary 

1. LeivU V. Samuel (1846), 8 Q. B. 685, Thomas v. Atimtrm (1878), 10 Ch P 185. 

2. Capp ▼. Tophaw, (1805), 6 East. 392. 

3. Duncan :r. Bill, Duncan v. Jlsesonf (1873), L B 8 Ex 242; Alien v, tVfnffrove, 
(1901) 17 T. L. B 261, 0 A. 

4. miis V. Pond, (1998) 1 Q. B. 426. 

5. Martas v. liibbons, 22 Q. B, D. 254 0. A. 

6. Story oti Ag;on4»y, a. 341. 

7. Tuff 7, Warman, 27 L. J 0. P. 322. 


UoaiptMiSH 
iioti to an 
AffOllt tiM lU 
Jn^Ti‘aTts^*d 
pnncipaCs 
ft 



tauB Of mhmit 


o:^ iii$ en^ployiifieiit, ^0 U«bbiHty of ibo principal 
itb^hm io tfucb ri$Jk> m la tiuck c«*ae it m^ky be miA tkat the 
took upon hipii^lf the risk which he foresaw or otMht to 
have foreseen.* 

Where injury is caused to the airent not by the ne^rlecfc of 
the principal but of some other fellow a^ent working: with him 
m the ^me business the principal is not liable unless he has 
been gruilty of ne^ligfenoe in selecting: or retaining: such ag:ent 
and ihe injury is due to his incompetency.* Similarly, it has 
been held that the principal is liable to the agent for injury 
cjaused by negligence of his General Superintendent or other 
representative or even of an independent contractor performing 
the prinoipal’s duties.* Where, however, the person injured is a 
superior agent and the injury is caused by the negligence of an 
inferior agent the rule of a fellow agent stated above wiU not 
applv anti the principal will be liable only when he is guilty of 
uegitgenoe in. selecting or retaining such agent/ The negli- 
genc e nr default of the principal herein referred to may consist of 
any of the following— 

(1) keeping dangerous premises;® 

(2) Keeping dangerous appliances, tools, and machinery;® 

(d) Failure to effect repairs as agreed;"^ 

1 See Katiar, p. 474 and the anthoritiea cited therein. 

2 See Katiar, pp; 475, 476 and 477, and the authorities cited therein 

^ Ibid, p. 477 

I Ibid p 476 He IS regarded as a fellow seivant ol the inferior seivant causing 
injury although m the levorao poAition, i e wbeie the person iniuied is the in¬ 
ferior servant and tho person causing is his supeiior exeioising his control over 
him, the rule of lellow servant does not apply See Mechem Ss 1G48-Ib66 

■>. Wheie the service is to he peifoimcd upon the principal s piemisps, it is tho 
duty of the principal to cxereise reasonable care to provide a ipasonably suitable 
place in which the agent exeicising due caie can perform his duty without 
expo^aIe to dangois that do not ordinarily come within the scope ol such 
employments as usually cainod on, and having provided it to keep the same in 
a iPasonable state of repair See Katiar p 476 

(i See Katiar p 476 and the authoiitiea cited therein. The piincipal ow0a a doty 
to exercise ordinai’y and reasonable care ip view of the nature of tho employ¬ 
ment to provide and maintain safe appliances, tools and machinery In all 
occupations winch are attended with gieat and annsnal dangei there must 
be used alJ appliances readify attainable known to scisnce foi the prevention of 
accidents, and the neglert to provide such leadily attainable appliances will be 
regarded as proof of culpable negligence The principal is, however, under no 
obligation to provide the newest, latest and best machinery tools and appliances 
or to adopt every new improvement, but may conduct his business with such 
of them as he deems best adapted to his purposes and means pi id ed he uses 
reasonable prudence and care in the election of such of them as are reasonably 
safe and proper for use and keeps them in a reasonable state of repair. In eome 
caees it be# been held that the principal is required to keep reasonably abreast 
with improved methods. 

r, The agent is free to leave the service of the principal if from a change m the 
oiieumstanoeB or the une of deteriorated machinery toole or appliancee or 
matenal he is to undertake a sahstsntially greater nek than that with whiSi 
he had entered, into the service, if he informs the piinoipal of such increaee of 
risk and the latter refusee to repair If the principal underfakss to lepeii and 
the agent on his such undertaking continues in the service and euetains mjury 
on account of the prinoipaTs failure to repair as agreed he is entitled to claim 
oompeneation for it Arum the principal^see Katiar p 47H, 
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HY gmploymfeot of incompetent eemnte;^ 

(6) Kot making and enforcing proper rules;* 

(6) Hot furnishing necessary superintendence.^ 

It hnK been held that in all these cases reasonable care and 
prudence is the measure of the prinoipars duty If he has 
exercised such care and prudence he is exonerated of the liabil¬ 
ity for the injury to the agent which may result to him inspite 
of it. The liability of the principal for injury is not confined tp 
the business in which the agent is ordinarily employed but 
extends also to the business which may be entrusted to him from 
time to time by the principal or his authorised representative.^ 

71. Agent's lien on principars property. 

In the absence of any contract to contrary, an agent is entitl¬ 
ed to retain goods, papers and other property, whether moveable or 
immoveable, of the principal received by him, until the amount 
due to himself for commission, disbursements and services in 
respect of the same has been paid accounted for to him. 

f S, 221, Indian Contract Act, 1872. 

A lien at common law is the right in one man to retain Lim 
that which is in his pos'^ession belonging to another till certuin 
demands are satisfied®. It is an obligation which by implication 
of law and not by express contract, binds real or personal estate^ 
for the discharge of a debt or engagement, but does not pass, 
the property in the subject of the lien.® The main distinction 
between the common law liens and other liens is that possession 
is essential to the former class and not always to the latter.*? 

There are two kinds of liens: a general lien and a particular 
hen. A particular lien is a right to retainer of a thing for some 
charge or claim growing out of, or connected with, that identical 
thing. The claim may arise for labour expended, or by express 
contract, on an advance on a particular account. A general lieu 
gives a right to retain a thing, not only for such charges and 
claims, but also for a general balance of accounts between the 
parties in respect to other dealings of a like nature. A general 
l ien arises either by an express or implied agreement to that 

1. It the dnty of the principal to ase reascinable care and prudence in the Belee« 
tioQ and employmeiit of hie agents and eervanta, and for want of sneh care and 
prndenoe be is liable to all lus other agents and servants who directly and 
proaimateiy satfer injnry therefrom. 

2. Where the bnsinesB to be carried on is complex and dangerous as nsnally in the case 
of railroad mines andthe like, itis the dnty of the principal to eaeroiae reasonable 
am and pradenee^n making and proranlgating such necessary and proper rules and 
regulations ae may be required to enable the bnsiness to be carried on with 
reasonable safety. Katiar, p. 481 and the anthotities cited therein. 

3. Wliere the work which the agent is oalled apon to perform is oompUcaled or 

reqniring the co-operation of other agents or servants uuder mreuin- 
eiinoes in which they cannot properly control themselves without sigiiaU and 
; Slid expert advice or instrootions for its proper performance, it is the 

' duty of the prinOipal to exercise reasonable care to see that saiiahle.iltiper- 
iitteqideoOe and directions Sie sni^lied and for a breach of ihjs duty he be 
Satian p. 481 and the authorities ciM thm^ 
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effeot, Such m aip^ement may be impHed from a cottree of 
dealintt between tne parties or from an established euetom or 
usage. Bowatead thus defines general and particular liens*. 

“A possessory lien is the right of a person who has posses¬ 
sion of goods or chattels belonging to another, to retain posses¬ 
sion thereof until the satisfaction of some debt or obligation by 
the owner of the goods oroh attels. 

Where the right is to retain possession in respect of a 
general balance of account, or until the satisfaction of debts or 
obligations incurred independently of the goods or chattels sub¬ 
ject to the right, it is called a general lien. 

Where the right is confined to debts and obligations incurr¬ 
ed in respect of the goods or chattels subject to the right, it is 
called a particular lien.” 

The law of England does not favour general liens, and is 
regarded as an encroachment on the common law. A general 
lien can only be claimed as arising from dealings in a particalar 
tradr' nr line of business, siidh as wharfingers, factors, and 
bankers, in which the existence of a general lien has been prov¬ 
ed and acknowledged, or upon express evidence being given 
that, according to the established custom in the particular trade, 
V general lien is claimed and allowed^ 

Under the English law,^ every agent has a general or parti¬ 
cular possessory lien on the goods and chattels of his principal 
in respect of all lawful claims he may have as such agent against 
the principal, either for remuneration earned, or advances made, 
or losses or liabilities incurred, in the course of the agency, 
provided— 

(1) that the possession of the goods or chattels was law¬ 
fully obtained by him in the course of the agency^ and iii the 
same capacity in which he claims the hen : 

(2) that there is no agreement inconsistent with the right 
of lien; and 

(3) that the goods or chattels were not delivered to him 
with express directions, or for a special purpose, inconsistent 
with the right of lien. 

The Possessory lien of every agent is a particular lien only, 
except where he lias a general lien by agreement, express or 
implied with his principal. Such an agreement may be implied 
from a course of dealing between the principal and agent, or 
from an established custom or usage. Factors, insurance bro¬ 
kers, stockbrokers, solicitors, bankers, wharfingers, and packers, 
have a general lien by implication from custom. 

In India also although section 221 of the Indian Contract 
Act, 1872, recognises only a particular lien, a general lien may 

h Buthfor^ r. 7 East 220; v. 8 C. A F, 620; v 

4 M. a W. 2^ Stmghian ▼. 8 0. A F. 494j B9m^m y. Bern- 

mek, 4 0. a P. 160. Bee ftlso Halsbarr, 2nd Edn, Vol. I, Art. 439, p. 265. 

2. Art. 78, V 176. 

8, Bee Lord CampboU*a jadgmsni in Bock t. (1860), 3 L, ¥. 424 

4. Bee Bowetead, Art. 74, p. 176, and the authorliiea <dted therein. 
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Sy^ 4M»ojbojrbrokere noda? seotian 171 In^Saa 

10ra, aod other a^te under similar oiiwaia^ 

AUNt the Biame conditiona as the two seotiiooeaif tiiA 
6xhalPUitav>e and do not exclude possibility of the existence of a' 
geneial lien in the case of other a^pents where there is an af ree«^ 
ment intorpa^ies or a custom or usasre warranting the etietenoe 
thereof. Section 171 of the Indian Contract Act^ 1872, reads as 
follows: 

*'Jfonkers, factors, wharfingers, attorneys of a High Court 
and policy brokers may, m the absence of a contract to the oont-* 
rary, retain, as a security for a general balance of account, any 
goods bailed to them; but no other persons have a right to retain 
as a security for such balance, goods bailed to them, unless 
there is an express contract to that effect.” 

Under that section it has been held that a banker has a h«u, 

general lien on goods pledged for the purpose of securing pay¬ 
ment of other debt of the pledgor though the debt for which 
the goods were pledged had been di^charged^ But where an 
amount is due under fixed deposit and payable to either of the 
depositors or survivor the bank cannot appropriate the mouev 
towards debt due by one of them alone". So money in a trustee 
aceouut at a bank cannot be used to set off debts on a private 
account in thS trustee’s name". Where a person hands over 
certain money to a bank to be transmitted to another place and to 
be paid to the payee there and the bank issues a bill of exchange 
or a demand draft, the money is held by the bank under a 
special contract which excludes the general hen of the bankers 
on the goods bailed*. The right does not extend to securities 
or other valuable property deposited with a banker merely for 
safe custody or for a special purpose,^ and this on the ground 
that the limited and special purpose must be deemed to imply 
a contract to the contrary, which aeems to account for the 
absence from the text of any words expressly making an excep¬ 
tion in such cases.® Where a member of a firm deposited a 
lease to secure a particular advance to the firm, it was held that 
the banker had n(» hen for the general balafioe due from the 
firm Nor does the lien of a banker extend to title deeds casual¬ 
ly left at the bank after a refusal by him to advance money on 
them;® and where a deed, dealing with two distinct properties, 
was deposited with a memorandum charging only one of the 
properties with a specified sum and also the gfeneral balance 
due to the banker, it was held that he had no lien on the other 
property comprised in the deed.^ 

But, in order that the general lien may be excluded by a 
special agreement, whether express or implied from the circum- 

1. Kunhan v. The Bank of ^tadreut^ 19 Mad. 284, 

8imUa Banking tt Industrial Co ▼ Msh Bhagxtan^ A I. B. 1928 Uh. dl6bslll 
L 0, 664. 

3. Ugods Bank v Ad. Gen. of Burma, A. 1 B 1934 Bang 66:^161 1 0. 1018 

4. MeremUih Bank y. Hachaldas, A. L B. 1926 Sind 226-=96 I. 0 868, 

5. Bne (^hsrt y. Bohetrs, tuhboek tk Co , (1909) $ Oh, 226, 0. A, 

& e«6 PoUdek A MalU p 611. 

1 WpistonhiOm V. Shemeld Bank (1886) 54 h T. 746 
8, Lueas y. Dorrein (1817) 7 Taunt, 278 
a WgUls y, ie(i4rdr4il^664) 38 U X Oh, 51, 
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s^grmmmt must be uli»«rly iueouiist^ intih tb^ 
0 |cieitdnod of ettcb lien^ . Aocoi^dinfflyi a dejK)sit of valuables 
witb a banker to seoore debts of a customer due to him as 
banker is subject to the banker’s lien for the cuabomer’s general 
debts to him unless the customer oau prove an agreement to 
^ive up his general lien.^ Such an agreement may be evidenc- 
edi for example, by a memorandum of charge deolaring that 
the deposit is to secure overdrafts not exceeding a named 
amount. This includes the banker’s lien for any greater 
amount ^ 4$ to boxes or sealed parcels deposited mth a banker 

for custody irithont informing him of their contents or making 
them accessible to him, he has no lien on them even if the 
customer is in habit of leaving other securities with the banker 
against advances.^ 

It is to be observed that a banker's lien, when it is not ex¬ 
cluded by special contract, express or implied, extends to all 
bills, cheques, and money entrusted or paid to him, and all seou- 
rities deposited with him, in his character as a banker.'^ In the 
case of money and negotiable securities, the hen is not prejudic¬ 
ed by any defect in the title of the customer, nor by equities of 
third persons, provided the banker acts honestly and without 
notice of any defect of title.® But there is no lien for advances 
made after notice^of a defect in the customer’s title,’ or after 
notice of an assignment of the moneys or securities in the 
banker’s hands.® And m the case of securities which are not 
negotiable, the lien is confined to the rights of the customer 
herein, and is subject to all equities affecting them at the time 
when the lien attaches.® 

A banker honoured a specific sum of money from a stock¬ 
broker, with whom he deposited, as security, negotiable instru¬ 
ments belonging to third persons. The banker dealt as a 
principal with the broker, having had many previous transac¬ 
tions with him and thqre was nothing to lead the broker to 
believe that the seouritiel were not the property of the banker. 
Held, that the broker’s general hen for the balance due to him 
from the banker attached upon the securities, although the 
banker had been guiJty of gross fraud. 

A factor is^n agent entrusted with the possession of goods 
for the purpose of sale.”^* He may buy and sell either in 

1. Bfandaov. Barnett (1846) 12 Cl. & F 787, A^i a Bank’s Claim (1872) L. B.8 Oh 41 

2. Kunhan f. Bank of Madrati (1895) 19 Mad 284, Official Astignee of Madias v. 

* Mamaswami Chetti (1920) 53 Mad 747=59 1 G 475 

3. Be Bowes (1886) 38 Gh. D 686. 

4. Uaee v. Martin (lB7d) n. B 17 £q. 224 

5 Miea v, 6^rne (1876) 1 App. Gas. 554, London Charter ed Bank v tVhite (1879) 

4 App Gas 418. 

6 Bank of New South Wales v. Goftum Butter Factory (1902) A. G. 543; Misa 
V. Currie, supra, Brandso y. BarncH (1846), 12 01 A F. 787. 

7. Solomons c. Bank of England (X%10) X^ Locke w Piescott (1863) 

82 Beay. 261. 

8. Jeffreys V Agra Bank (1866) L B 2 Eq. 674. 

9. Londifn it County Bank y. J^atcliffe (1881), 6 App Cas 722. 

10. JoneO y. Pepper come (1858)« Johns. 480. 

11. Cotton h. J m Steoens y. SiBer (1888) 25 Ch O. BJ, 37; Emperor y, Para&k 
(1926) i Look. 188 A. I. E. 1926 Oodh 202 motor-oai doalor entrnated with 
oar for sale oommiUod no otfeaco by refosug to rotom the oar to the Oonrt of 
T^ards, under whose management the client’s estate had oome, without paymout 
of his aoooont 
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i»'iil(M»*'iW'iiifc^t of the prinoipft!, thongh "he usaally oefla 
itt (aiira,i«»*n«» mthwe dMogit^ thet of his principal.” TRio 
filStoiC iq }i6i»T6 ii» ^^sp6i:nal property” in the goods ooneigaod 
to Wutt** instmotions to sell only in the principaVia 

nftpieOt within fixed limits of price will n6t make him the less 
a factor or deprive him of his claim to lien.® The secretaries 
and treasurers of a company, who hare made advances to the 
company and incurred expenses and made disbursements on 
behalf of the company in the conduct of its business, are not 
entitled to any lien on the property of the company in their 
possession.^ Similarly, a banian in Oalcutta has no lien for a 
geneml balance of account in the absence of an express contract 
to that effect/ Though advances baade by a factor for sale con¬ 
fer a lien on him, they do not confer upon him the right to sell 
invito (j^mino. To claim such a right there must be an agree¬ 
ment either express or bo be inferred from the general course of 
business or from the circumstances attending the particular 
consignment.® A factor to whom the goods have been consigned 
for sale and who has made advance against them, is not entitled 
to sell without the consent of the owners. Such a factor is 
entitled to maintain a suit.*for refund of advances before an 
actual sale of the goods, if he had watted a reasonable time for 
the sale to take place in the ordinary course of business even 
though the agreement between the parties was that the advanc¬ 
es were to be payable from the sale proceeds ® 

Conformably to the principle governing all general hens, a 
factor’s lien, where it exists, applies only to debts due to the 
factor in that character; it does not extend to “debts which 
arise prior to the time at which his character of factor commen¬ 
ces.’” But it extends to all his lawful claims against the princi¬ 
pal as a factor, whether for advances, or remuneration, or for 
losses or liabilities incurred in the course of his employment in 
respect of which he is entitled to be indemnified.*’ 

In order that the lien my attach, the goods must come 
into the possession, actual or constructive* of the factor. If, 
for instance, a factor accepts bills on the faith of a consignment 
of goods which, by reason of the bankruptcy of the principal, 
are never received by him, he has no lien on the goods as against 
the principal’s trustee in bankruptcy.'* Nor does the lien extend 

1 Barituf V Corrib (161B) 3 B ft Aid 1B7, per Abbott C J at p 143, Holroyd J 
at p 14d 

2 SUvsfu V. BilUr (1863) 25 Gh D. 31, 37 

3. In rw BomUy Saw Mill» Co (1889), 18 Bom 314, 320 

4. B^acoeh V. Baijnath (1891) 18 L A 78 18 dal 573. 

5 Jafferbhoy y. Charloswortk (1893) 17 fiom 520,542 

6 Shoihh Mohamad y Oakhy, 11 L W 1=55 I C 671 

7 Haaghton V (1803) 3 B ft P 486, at p. 488 

B Hammando y Barclay (1802) 2 East, 227, where the principal died daring thn 
oarrnncy of certain bills accepted by the factor on the faith of a eonfligninetiit 
of goods; BrinJc-^iUr v Ooodtcin (1775) Oowp 297 (habiljity inonrred by the 
£aotOT as sanity for the pnnoipal) 

9. Mryans y N'tx (1889) 4 BI ft W. 775 And see Lwt$ch»r B. Compioir ef Wocimpio 
^ (1876) 1 Q B, D. 709 

10. KinhO^ y Crmiy (1790) 3 T, R 119,783 
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to Soodlfi ftoquir^d otherwise khan m hie oharacter of a factor,^ 
or entrusted to him ^ith express direotions or for a s^feoial pur¬ 
pose iaoonsistent with the existence of a general hen. Instruc¬ 
tions to provide, out of the pr^eds ot a consignment, for a 
bill of exchange drawn by the principal on the factor in favour 
of a third person will exclude the factor’s general hen unless he 
pays the bill of exchange.^ 

The hen of a wharfinger is, generally speaking, only 
effective as regards claims against the owner of the goods. He 
has no lien as against a buyer for charges becoming due from 
the seller after he has had notice of the sale,* and where it was 
agreed between a buyer and seller before the goods sold came to 
the hands of the wharfinger, that the contract of sale should be 
rescinded, it was held that he had no hen as against the seller 
tiM ct j^eneral balance due to him irom the buyer/ " 

0 vvners of a screwhouse who have a wharf as an accessory 
aienot wharfingers* 

The distinction between the general hen ot a bailee and 
the right of a creditor who advances money to accommodate 
his customers to buy goods and deposit them with him on what 
(-Ilied the godown system’ is that the former merely confers 
Oil tue lien holder the right to retain the goods until payment 
and does not carry with it the right of sale to secure the debt or 
indemnity, but the latter conveys with it the implication that 
the security shall, if necessary, be made effectual to discharge 
the obligation In the one case a mere right of detention or 
reclaimer is given, and in the other special property in the 
chattel bailed is created in favour of the pledgee ’ A creditor 
who accommodates the customers by storing goods for the pur¬ 
chase of which he has advanced money has thus got higher rights 
than those of an ordinary bailee who has a general hen under 
S 171 as that creditor can resell the goods for the repayment of 
the money advanced * 

The solicitor’s hen in the High Courts of India is governed 
exclusively by the law as it existenl m English Courts before the 
passing of 23 and 24 Vio Ch. 127 by which that hen was very 
much extended By that law the solicitor had a hen for his 
costs or any funds or sum of money recovered for, or which de- 

1 Dtapcon v Stanvfeld (1850) b 10 C B 39b (wheie a lactoi inbured a ship on 
the principal a behall it was held that his general lien did not extend to the 
policy oi insurance) 

2 Spaldtnff v Rudinff (1849) 6 Beav 376 (bill ot lading pledged to factor for 
speoibo ainonnt\ Burn v Broum (1817) 2 Stark 272) certificate of ship’s 
registry entrnsted to factor for the purpose oi paying dnties at enstom-honse) 

3 Frith V ForbM (1862) 4 D e G F & J 409, Coimn v Hartwell (1837) 5 Cl ft 
F 484 

4 Barry r Longniore (1840) 12 A ft E 639 

5 Siehardson v Goes <1802) 2 B ftp 119 

6 Mifltry Naemayth^e PaUnt Preet Co (1882) 8 Cal 312 

7 Alhance Bank of Simla V Ftt m of Ohammandila! \ I B 1927 Lab 408=^101 
I C 726 

8 Mereaniile Bank of India v bheiglt Co , A I H 1930 hah. 576^ 125 
I 0 876 



<?!«#:W hi$ in tbe euit^ A soliditor ha« therefore 
at domwn iii^W Uen on the fruits uf a judgment recovered by 
bis e 3 R 4 rtinM> for it would be inequitable to ^ive the client the 
bemeit of the solicitor's labour without payinjr for it * This is 
a particular lien to which a solicitor is entitled in addition to tlid 
general lien which is dealt with in section 171 of the Indian 
Contract Act.^ Not being a general lien it is therefore not 
available for a general balance of account between the solicitor 
and attorney and his client, but extends only to the costs of re¬ 
covering or preserving the property in suit, though he has the 
ordinary riglu to set off which one creditor has against another/ 
Solicitors are entitled to enforce their hen in priority to 
the attaching creditors, so long as the moneys attached remained 
within the jurisdiction of the Court.® But the solicitor’s lion 
does iiot prevail against the claim ot a mortgagee who advances 
money to the client to enable him to pay off prior incumbrances 
on the property in suit. The solicitor s lien does not attach to 
immovable property but, with this exception, it applies to pro¬ 
perty of every description including costs ordered to be paid to 
the client/ 

It has been held that in addition to the particular or active 
lien, the attorney has a general or passive or retaining lien upon 
all moveables, deeds, documents, and so forth that come into 
his hands unless they came for a specific purpose which would 
be inconsistent with the right of retainer.’ The solicitor’s lien 
also extends to the translation of documents made by the Court’s 
translator at his expenses.®’ 

In England a solicitor has a lien on his client’s docu¬ 
ments Inot only deeds and law papers)’ entrusted to him as 
solicitor^® “for all taxable co^^ts, charges, and expenses incurred 
by him as solicitor for his client; but ho has no lien for ordinary 
advances or loan‘d. His taxable costs, charges, and expenses 
would include money payments which he makes for his client in 
the course of his business, such as counsel’s tees.”'^ Taking a 
special security from the client is not necessarily an abandon¬ 
ment of the general hen, but it will be so if the circumstances 
are inconftistent with the continuance of the lien, and if the 
solicitor does not expressly reserve his lien. An intention to waive 

1. Devakabai V Joffetson, 10 Bom 24B, Hajt Ism mi v Rahutbm, Bom 484, 

' Prtm^ukhdas V Butal d? Pifne^ 88 OWN. iOSl, 1040 

2. In re Born^ (1902) 2 Ch. 489; In re Metre Cahe Lid , (1911) 2 Ch. 657, Guy v 
Churehtli, 85 Ch. D. 489; Ghuiam Moideen Mohd. Oomnr, A I R. 1931 
Mad. 183. 

8. Tyabiji Dayabhat v.Jethu Dehjt^ 1 L R. 51 Bom. 855—1051 C 38.S, Sadanand 
V. Parathratn, AIR 1928 Bom 108. 

4. Damodar v. Margon & Co , A I. R. 1984 Cal. 341=1 49 I C 881, 

5. Ved it Sopher v. WagU Co , A. I. R 1925 Rom 851—~88 I. C 81. 

6. Sadanmnd v. Paisyhram, A. I. B 1928 Bom. 108 

7. Narendra v. TarubalUf A, 1. R. 1921 Cal. 67. ' 

8. Bui Kaaserbai v ynrran^i^ 4 Bom. 353. 

9. Kg. oheqoes: General Share Trust Co v Chapman (1876) 1 C P. D* 771. 

10, Sheffield v. Eden (1878) 10 Ch. D. ‘291 (solicitor niartgagee baa no lien on 
mortgage; deed for oosta of mortgage ; here the deed la not the client'a preperty 
at all); Champernoum y. Scott (1821) 6 Mad. 92. 

H. lAndleg L. S.^Be Taylor, SHleman, and flnderuuod, (1891) 1 Oh. 590, 596; 
''all snob olalma agamat the client as the taxing niaatei baa to consider,'* per 
Kay L. J. at p 599. 



be inferred, bamg reHrei^ to th# »olmt(wt*s duty 
to Hn CM#vit full iuforumtion/ 

If a olieut rlisobarges hie atturUey, tHb latter has a lien on 
the client’s papers for his oosts, and he may objeofc to a chancre 
of attorney, except upon the terms of the payment of his costs,* 
Where the ohaUgre is with the attorney’s consent and during the 
pendency of the suit, the first attorney has a lien on the costs 
recovered by the second attorney who recovered the coats of 
both attorneys with notice of the claim.^ But where the attorney* 
discharges himself, he has no such right and cannot hold the 
cause papers till his costs are paid, or an undertaking given for 
their payment. He must give up the papers to the new attorney 
to whom the client proposed to go, only retaining his usual lien 
on such papers.* But the lien is postponed and comes into 
operation only after the case ended and he loses his priority of 
lien in favour of the attorney acting subsequently.® Where a 
firm of attorneys refused to proceed further in the conduct of a 
suit unless their clients paid them as promised a certain sum on 
account of costs incurred, held^ that by doing so the attorneys 
discharged themselves, and the clients were entitled to an order 
for change of attorney without first paying the costs already in¬ 
curred to the attorneys on record.’ Dissolution of a firm of 
attorneys operstes as a discharge by the firm.® An attorney who 
has discharged himself, cannot afterwards act for the opposite 
party, and Court? can restrain him from doing so on an appli¬ 
cation made for that purpose.*’ 

An order may be made upon the parties or either of them 
for direct payment of costs to which an attorney is entitled and 
in respect of which he has a particular lien.^® He may call in the 
equitable interference of the Court in case of any design to 
deprive the attorney of his co.sts. Thus to satisfy a compromise 
decree, a defendant cannot make a payment to the plaintiff be¬ 
hind the back of the plaintiff’s attorney so as to deprive the 
attorney bf his lien if the defendant had notice of it." Nor after 
depositing the taxed costs can the defendant’s claim be set off 
against the plaintiff* for costs of another so as to defeat the plain¬ 
tiff’s attorney’.s claim to exercise his right of lien." Bht in the 
absenoepf collusion to deprive the solicitor of his costs the Court 
will not interfere with a compromise although it may affect the 
solicitor’s lien.'® 

1. Me Taylor, Sttl^man, uud underwood, sapra, at pp, 697, 601; JteDoufflas Mat'man 

(fi fo. (1890) I Ch. 199. The leading earliei authorities are Cotrollgv. StnijMon 
(1809) 16 VoB. 275. and v Bfakehck (1613) 1 M ft 8 535. 

2. Baeanta v Kusum, 4 C W. N 767, see also Ahtf v Softhi, 29 Cal. 63; Bai 

Kosoarbai ▼ Narranji, 4 b55iii 363 ^ 

B Orr V. Narendra Nath, 19 Cal 368. 

4. Me Me CorJrindale, 6 Cal. 1. 

5. Atul V. Soshi, 29 CaL 63. 

6. Anglo Indian Drug Chsmirat To, v Sugandha Perfuming Co ., 62 CaL 464; 
Pav^aj V. Sudhir, A. I. B. 19|^4 Gal. 58 

7. Moheohpore Coal Co, v* Jof«ndr<k, 40 Cal. 386- 

8. Be Mt CorUndalB, 6 Cal. 1. 

9. Bgmmi v. Moonia, 6 Gal. 79. 

10. PromoMfdgo w. Bural d Payne, A I B. 1935 Cal 168 

11. MheUmr Kriato ▼, Kally Proaunno, 26 Cal. 887 

la v. JTdfiMwn, ^ Oal. 746. 
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^ th«^ Ihdim Oontmjt Act relates to the pertr 
ei(i^ titt iajfent. In order that an agent may have a vidid 
hah ^ ^ property is hie hands, the following oondibone inter 
ipnet be ^tishedt (1) there should be no arrangement 
inoop^ietent with the retention, of such property m the eater- 
ciee ol his lien; (2) the property on which the right to hen is 
claimed shonld belong to the principal to the knowledge of the 
agent: (3) it should have been received by the agent in bis 
capacity og agent during the course of his ordinary duties as 
agent; and (4) the agent should be holding the property for and 
on behalf of his principal and not for and on account of any 
known third party ‘ Thus, where A agreed to sell goods to B to 
be accounted for m payment of a debt to B, and C with notice 
agreed to sell the goods as factor, C could not retain the amounts 
raised toward any debt due to himself fiom Then again, 
property held by an agent for a special purpose i^hnnot be 
subjected to a hen the existence of which is inoonsisteut with 
such purpose* 

The common law lien, as already noted, being a mcio right 
of retainer, it follows that the exclusive possession ot the pro¬ 
perty by the person claiming the hen is indispensible to its 
existence and continuance ^ If t^e person held the property m 
subordination to the will and control of another, no right ot le- 
tamer attaches. No lien exists, therefore, in favour of the mere 
workman or servant of the contractor * But the possession of 
such workman or servant is the possession of his master and is 
sufficient to maintain the latter’s right ot hen ® In Tavlor V. 
Robinson,^ A bought goods as a factor for and on behalf or B, and 
it was agreed that the goods should remain upon the premises 
of the seller at a rent to be paid by B After time A was re¬ 
quested by the seller to remove the goods, but did not do so 
•Subsequently, without B’s authority or instructions, A removed 
the goods to his own premises and at about the same time a 
petition ill bankruptcy was presented against B Held, that the 
possession of the goods continued in B, and that A had therefore 
no hen upon them So, where a factor accepted, bills upon the 
faith of a consignment of goads, and both he and the principal 
became bankrupt before the arrival of the cargo, it was held that 
the factor’s trustee in bankruptcy had no hen upon the cargo, 
and therefore no claim against the principal’s trustee, who had 
sold the cargo and leceived the price, because the goods had 
never been in the factor’s possession 

Constructive possession of goods by the agent is, however, 
sufficient for the purpose of establishing his lien thereon," And 
an agreement, made for valuable consideration, to band over a 
bill of leading to an agent, for the purpose of giving him a 
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irmrity on the toads iiepx^titsd thereby^ ^vss^^the etent a 
right, in equity, to tbe bill ol lading and possession of the toods, 
as against the ptinoipal and his creditors^. ^ 

Where the goods, although in custody of the agent, are in 
the order and disposition tot the principal, the agent cannot 
claim an effectiye lien on them in as much as they are consi¬ 
dered in the constructive possession of the principal and the 
agent has only a physical custody thereof. So where A was 
appointed by a Glasgow firm to manage a warehouse in London, 
and it was expressly agreed that he should have a lien upon the 
goods stored m the warehouse, and the business was carried on, 
and the goods were stored, in the name of the firm, who became 
bankrupt, it was held that the goods were in the order and 
disposition of the firm, and that in consequence of the “order 
and disposition” clause ot the Bankruptcy Act, A's lien was 
not effective, though he had physical custody and control 
of the goods.* 

A lien cannot be acquired by a wrongful act. If an agent 
obtain goods from his principal by misrepresentation, he has 
no hen thereon, though the circumstances in other respects be 
such that he would have had a Jien if the goods had been 
obtained lawfully^. So, where an agent of the managing owner 
ot a ship made the freight payable to himself without authority 
to do 80 , it was held that he had no hen on the freight received 
by him for a debt due from the principal.^ So, a solicitor’s 
general lien does not attach on documents or chattels obtained 
by him without the authority of the client.* 

It is thus clear that if the person claiming the lien 
acquires possession of the property on which it is claimed by 
misrepresentation,* force or fraud or from a servant or agent 
who had neither powei nor right to deliver possession the claim 
is not maintainable * 

In order that the right be available to the agent it is 
also nocessai^ that the possession of tbe property on 
which the lien is claimed, must be obtained in the same 
capacity in which the dues have secured for which such lien is 
claimed. A factor insures a ship on his principal’s behalf, the 
transaction being quite distinct and separate from his duties as 
factor. His general lien does not extend to the policy of insur¬ 
ance, because he did not acquire it in the capacity of factor.’ So, 
if a policy is left merely for safe custody in an agent’s hands, he 
has no general lien thereon for advances.'' So, a banker’s lien 
for the general balance due to him is confined to property de¬ 
posited with him in the capacity of a broker, and does not 

1. Ex p, Barbvr 3 Af. P & I>o O 174, Lutneher v Cvmpioir d* EBCompt€ (1876), 1 
Q. B D 709 

2. Hoggard v Maeksim^t 25 Bea?. 493. 

3. Madden v, Knmpater (1807), 1 Oamp 12 

4. Watshe t, Pi ovan (1853), 8 Ex 843 

6. Olbfon V, Mag, 102 R. B, 246; Wirkens v Totrnttkend, 32 B E 221; v. 
Lnfftf, 48 L. J P. 0.61. 

6. Bee Katiar, p 488, 

7. Pijaon V. Stansfrfd (1850), 10 0. B. 898. 

8. Mtiir V. jUtmitig (1823), B. 4 E N, P. C. 29. 



merely foreafe 

ll)ijiifcit 0 xten(Je fco all bills, oke^ues, and money lyaid 
into tke ba^k, and to all documents and seourities deposited 
«rith kiuflt as a banker^ For the same reasons the general lien 
of a so^citor does not attach on an original will left in his hands 
by his olieinti* nor on documents coming in his possession as 
mortgagee of his client's estate^ or as town clerk* ors teward*> , 
or deposited with him merely for safe custody.® 

A mere creditor happening to have the goods of his debtor 
in his possession has no hen thereon to secure payment of a 
debt/ Nor does the mere fact that a person occupies a position 
or pursues a calling, in respect of which a lien ordinarily attach* 
es, gives him a hen upon property which chances to be in his 
possession unless the possession has been acquired by virtue of 
Ixis position or in the pursuit of the calling in which ho us en* 
gaged®. Thus a factor can only claim a lien upon goods winch 
come into his possession as factor®; an attorney only upon 
deeds and papers which come into the hands in the ehararber 
of an attorney/® and a broker only upon the property which 
was delivered to him in that capacity^' 

The hen of an ageilt is confined to what is due to him as 
such agent, and does not extend to debt, incurred before tne 
commencement of the agency. A, a factor, sold goods in his 
own name on B’a behalf to C. C subsequently sent goods to A 
for sale, never having employed him as a factor before 0 
became bankrupt. Held, that A had no lien upon O’s goods for 
the price of the goods sold by him on B^s behalf.*^ So, the 
general hen of a solicitor is confined to taxable costs, charges 
and expenses and does not extend to ordinary advances or any 
other claims made otherwise than in the capacity of a soheitor^^ 
Nor does the hen of a solicitor upon deeds lianded to and 
retained by him personally extend to the preneral bill of costs 
ot his firm" 

As the right to a hen is available to the agont only in the 
absence of a contract to tin rontrajv. where there is a contract 
or agreement inconsistent with the accrual of the right, the 
agent has no right to retain the property’ Where a life policy 
was deposited at a bank, with a memorandum charging it with 
overdrafts not exceeding a specified amount, held, that the ban¬ 
ker’s general lieu was excluded by the special contract, such 

1 Mi«a V, Currte (1876) 1 App Cuss 551, Lnndnn Cltatf^t^d Bnnk v W^htie 
(1879), 1 App C*s 413, Scott V frankltn (1812) 15 East 428 

2. Balfh V Symes, 1 T & B 87, Geory0'i v Geotyes 18 Vo? 294 

3. Polly V Wathen, 7 Hare 361 Sheffitld v Kden, 10 Ch D 29l 0 A 

4. Sea V. SanUy 5 A & £ 423 

5. Champemoum v. Seottt 6 Madd. 93 

6. Kib^p. FvUlef f 1 e Long^ 16 Ch D 617 

7. Allen V Meggutre, 15 Haas 496 

8. Bee Per Jarws C J Iti Dtron v. Staneffeld, 10 O B 396 
9 DrinkitfaUf t Oaodmn, 1 Gowp 251 

10. Stevenson r Bldkeloek^ 1 M ft S 535. 

Ill Dixon V 8tanwpel4, supra ^ 

12 Houghton ▼ 3 B ft P 485. 

IB. Be Taylor^ Bap. Puyne Collier, (1891) 1 Ch 590 

14, Gough, 70 L. T 725; Be For^iw, 17 L. J Oh 61 

15. See Meobem, 8 1690. 
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Itmtnot being with tBe exirtenpo of o giewril Uen 

pit the policy.* where a partner <iepoaited a Ben with a 
banker to jsieeure a partienW Mvanoe to hie flm, it wae held 
that the hanker had no Ben thereon for the general balance due 
from the £rm.* If a factor expressly agrees to deal in a parti¬ 
cular way with the proceeds of goods deposited with him for 
sale, his general lien is thereby excluded.^ But the lien is not 
excluded unless the express contract is clearly inconsistent with 
its existence ^ Thus, where certain securities were deposited 
with stockbrokers for a specific loan, and they were given a 
power of sale, it was held that their general lien extended to 
such securities.So, an agreement that there shall be monthly 
settlements does not affect the lien of an insurance broker for 
premiums upon policies in his hands." So, the general lien of a 
factor 18 not excluded merely because he acts under special 
instructions to sell in his principars name and at a particular 
price,'' 

A consigns goods to B, who transfers the bill of lading to 
his factor G. to secure £ 1,000. B becomes bankrupt. C has no 
lien on the bill oi lading for a general balance due from B, and 
A may stop the goods in transitu, subject l^o C’s claim for 
£ 1 , 000 ." 


Ko heu on 
propoHr la- 
irnated to 
«|fent for 
apooi&l par- 
poAe in* 
ooiiBurfcent 
therowith. 


Certain exchequer bills were deposited at a bank, to be 
kept in a box under lock and key, the key being kept by the 
customer. The bills were subsequently intrusted to the banker, 
with instructions to obtain the interest on them, and get them 
exchanged for new bills, and to deposit the new bills in the box 
as before. Held, that the banker’s lien did not attach either on 
the original bills or on those for which they were exchanged, the 
special purpose for which they were placed in his hands being 
inconsistent with a right of general lien." 

A consigns goods to B for sale, and in sending B the bill 
of lading tells him that those goods will cover a bill of exchange 
which he has drawn in favoui' of C, and asks him to duly 
honour such bill. C presents the bill to B, who refuses to accept 
it. The cargo duly arrives, and A becomes bankrupt. B, cannot 
claim a general lien on the cargo, unless he pays the bill of 
exchange'". Where an agent accepts goods with express direc¬ 
tions to apply them or their proceeds in particular way, he 
cannot set up his general lien in opposition to those directions'", 
So, if A sends bills to B with instructions to discount them, 


1. JHe Btnffes, Stvathmofe v. Vaw (1BB6), 33 Cb I>. 586, See alau lUx p. M, Kenna 
(1B61) 30 L. J. Bh. 20, Vonderzw v. milut (1789), 3 Bro. C. C 21. 

2. Wom 0 nholm v Sheffield Sank (1886), 54 L. T. 746 

3. Walker v. B<rcfca795), 6 TB. 268. 

4. Sranduo T. Barnett (1846), 12 G. A F. 787, H L. Be European Bank, Apra 
Bank's Cimm, (1872) L. B. 8 Gh. 41; DafyU v. Sotoeher (1794), 6 T. B. 488. 

5. Jonee v, Peppereorne (1858), Jotaoa. 430. See also Be London and Qlohe 
Finance Cotpn., (1902) 2 Oh. 416. 

6. Fisher v. Smith (1878), 4 JIpp. Oaa. 1 

7. Stevens v. Biller (1883), 25 Oh^ B 31; Konig v Brandt (1901), 84 L. T. 
748, C. A. 

a Spalding V. Ending (1848), 12 L. J. Oh. 503. 

9. Brandeo r, BameU (1846), 12 C. A F 787, 

10 Frith y.FarheeiXm^ 82 L. J. Cfh. 10; Colvin y. HaimeB (1807), 6 Ol. A F. 
464; Fonig t. (1901), 84 L. T. 748, G. A. 
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Ih0*pt6fe^tt for a. pa^rticnlftt purpose, and B does 
net Uxetu, but receiiras tbe amount thereof altSr A has 

faankrupti A’a trustee in baukruptoy is entitled at his 
option to i?eoover the value of the bills in' trover, or to recover 
the proeoeds as money had and rei^ived to his nee, and B has 
no riirht to eat off a debt due to him from 

A faetor, vrho acted as auch for the owners of a ship, 
asked the master to let him have the certifioate of re^^is- 
try for the purpose of paying certain duties at the custom 
house. Held, that his general lien as factor did not attach on 
the certificate*. 

A deed, dealing with two distinct properties, was deposit 
ted at a bank, with a memorandum pledging one of the proper^ 
ties to secure a specific sum and also the general balance? due 
to the banker. Held, that the banker had no lien upon the 
other property, the deed having been deposited with n specific 
intention inconsistent therewith^. So, a banker has no lien upon 
muniments of title casually left at the bank after a refusal by 
him to advance money upon their secu^ity^ So, a solicitor 
who received a certain sum of money to pay off a certain 
mort/gage was held not entitled to retain it against thecusis 
incurred by him as the money was entrusted to him for a parti¬ 
cular purpose inconsistent w'ith such l^en^ 

Where, however, the purpose for which property is 
entrusted to ap agent is not inconsistent with the accrual of 
the right, the mere fact that it was entrusted for a particular 
purpose does uot prevent the attachment of a lien thereon*. So, 
a solicitor’s general lien for costs, has been held to attach on 
papers deposited with him for a particular purpose where such 
purposes did not exclude by express agreement or was uol^ 
inconsistent with the attaching of such hen thereon®. It also 
attaches upon deeds, of which he is permitted to retain possess¬ 
ion, after the special purpose for which they were left with 
him had failed^ 

An agreement to give credit or a special contract provi¬ 
ding a particular mode of payment or the taking of a note, 
acceptance or other similar instrument payable at a future 
time or an agreement to deliver property before payment or 
before the time of payment arrives are contracts to the contrary 
and preclude the accrual of the right; but an agreement to pay 
a fixed price is not such oontjjact to the contrary*. 

1 Buchanan v. Findlay (1829), 9 B. & C. 738; Seliffmann v. Huth (1877), 37 L. T, 
488, C. A- HW V. Smith (1844), 12 M. & W 618. 

2, Bum V. Braim (1817), 2 Stark. 272. 
a Wyld 0 Y, Radford (1864), 33 L. J. Gh. 51. 

4. Lucm» V. Borrien, (1917), 7 Tsant, 278. 

5. CttlUan^ Be. 27 Beav. 51; Be Clarke Ex p. Neirlxnd, 4 Oh. D* 515. TBb soli" 
citor has no general lien on such money even if the purpose for which it was AH" 
tnisted to him fails or m fnlAlled learinfp a balance in his hands. In either OMOs * 
he mnst return it to the principal and is not entitled to retain it in Uon of t 
debt dne to him from the principal. Siumorf v. Campelt (1992) 1 Q. B. dl4$ 
Bo Ifid-Kont Fruit Factory (1896) 1 Oh. 567, 

6. Cdlmor v. Edo, 40 L. J. Ch. 185. 

7. Sha p. Pomhorton^ 18 Yes 282, 

8. 8eo K&tiar, p. 494, end the enthoriiiee cited therem. 
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Wh«re the into* a oontm^t ot 

%hich is indonsUteat with the exiatenoe or eoatinaaiiee of the 
Iten^ or eonduots himself in such a way as is inooasisteut there- 
with» he waives his right to the lieu^. Cases of contracts or 
agreements have already been dealt with. The case of waiver 
by oondnot is presented where the person to whom the right 
to lien enures refuses to deliver property in pursuance of a 
claim of title in himself or by virtue of some other claim quite 
'independent of and distinct from his lien^ Where one wrong¬ 
fully oottverts property upon which he has a lieni such lien is 
extinguished^. A voluntary surrender of the property over 
which the right is claimed to the owner or to some one on his 
behalf terminates the lien unless it is consistent with the con¬ 
tract, coarse of business or intention of the parties that it should 
continue*. Having once voluntarily relinquished the property, 
the party cannot regain his lien by recovering possession of the 
goods without the consent or agreement of the owner®, 
5, however, the property be taken from the possession of the 
party, claiming the lien, by fraud or misrepresentation the lien 
18 not lost’and will revive if his possession is restored.7 The 
lien is not lost by a mere temporary parting with the possession 
for a special purpose, when there was no intention to relinquish 
or release it®. 


It has been held under the English law that the possessory 
lien of an agent attaches only upon goods or chattels in respect 
of which the principal has, as against third persons, the right or 
power to create the lien, and except in the case of money or 
negotiable securities, and subject to any statutory provision to 
the contrary, is confined to the rights of the principal in the 
goods or chattels at the time when the lien attaches, and is sub¬ 
ject to all rights and equities of third persons available against 
the principal at that time®. So, where a mortgagee is paid off, 
and the property IS reconveyed to the mortgagor, the mortga¬ 
gee’s solicitor has no lien as against the mortgagor on the title 
deeds for costs due from the mortgagee, except the cost of the 
reconveyance, even if such costs were incurred in respect of the 
mortgaged property, e. g. the costs of an attempted sale by the 
mortgagee.^® So, where a mortgagor borrowed the title deeds 
from the mortgagee and sold the property, it was hold that the 
solicitor of the mortgagor, to whom the deeds were handed for 
the purpose of completing the sale, had no' lien thereon for 
costs due from the mortgagor in rerfpeet of other transactions.'^ 

A sells goods to B, and ships them to his order. Before 
the goods arrive, A and B agree to rescind the contract for sale. 


1, P'oyih V Stmp^on, 18 L. J. Q. B. 263, Wmv v. Kifehnitr, 11 Iffoo. P 0. 31. 

2. Bv Niehohtm p- piiinn, 58 L. J. (%. 302, see also Be Lawtenre Emrlnr y. 
AMtin (1941) 1 Ch 656. 

B. See Katiar, p. 494, and the aothonties oited theiein. 

4. PgQpiea Bank v. Friek Co, 13 Okla 179. 

5. iPoilkor V. Afiplomarh 44 Ind App. 699 (Am ) 

6. V. Boup, d Iowa 207. 

7. IPaUaee v. WooA^ate, 1 0. A P. 676. 

B. Sieehem, S. 1688, 

9. fiowsteed, Artiole 75, p. 188 

la Be ZUioeBiH, (1891) 3 (%. 145; fTakefield JVnehon (1844), 6 Q. B. 276. 

11. Tmnffl V. JSftplM (1643), 7 BeeT. 10. 
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llrliiMPi«i|ti# ^nnot, on tho Mriviyt oi the goods at hia wharf, 
olaiin * Ueii on thein ae agatuet A* for a geuaral balcmoo dtie 
fro^n ^30i a wharfiagor has no lien on goods« aa againet a 
buyers for obarges becoming due from ^the seller after the 
wharfingar has bad notice of the sale^ 

Where an owner of land, who had deposited the title-deeds 
at a bank as security for his general balance, sold the land to 
a person who had notice of the terms of the deposit and the 
banker inspite of the notice of such sale continued the account 
and made fresh advances the owner paying sums from time to 
time, it was held that the purchaser having paid the purchase 
money by instalments without notice of the fresh advances was 
not affected by such advances and the banker could not claim 
a lien therefor to the prejudice of the purchaser’s right to the 
land^ 

Goods are consigned to a factor for sale, the principal 
having committed an act of bankruptcy. The factor, with notice 
of the act of bankruptcy, advances money to the principal. The 
factor has no lien on the goods for the advances, and having 
sold them and received the proceeds, must account for such 
proceeds to the trustee in bankruptcy, because the principal had 
no pjwer after the act of bankruptcy to create any lien*. 

Where deeds are deposited with a solicitor by a tenant for 
life the solicitor has no lien on the deeds as against the remain¬ 
der-man*. The lien of a solicitor upon deeds and papers de¬ 
posited with him by a client is confined to the rights of the 
client therein, and is subject to all rights and equities of third 
persons available against the client®. So, a solicitor or other 
agent has no lien, as such, on the separate property of a partner 
for the obligations of the firm^. 

The case of a Hindu reversioner who succeeds to the estate 
of a Hindu on the death of his widow or other life-estate holder 
IS. however, different. In such case the widow or any other life- 
estate holder represents the full estate with a limited power of 
disposition, and consequently if the creditor or agent has advanc¬ 
ed the money for a legal necessity for which the life-estate 
holder is authorised to dispose of the property beyond the life 
estate, the creditor as agent can claim a lien against the 
reversioner®. 

The directors of a building society, which has no borrowing 
powers, overdraw the banking account of the society, and agree 

1. Miflhardson r.' Go»8 (1802), 3 B. & P. 119. 

2. Salary v. Lun^more (184()), 12 A. & £■ 639. 

3. London and Countu Bankr, Ratcfiffg (1681), 6 App. Oas. 722. 

4. Copland V. Stein, S *V. K Idd. If, however, the factor had made idvaatages 
without uotioe of the act of bankruptcy and before the date of the receiving 
order he would have a lien agauiet the truetee in bankruptcy for such advance. 
See Bankruptcy Act, 1914 (4 A 6 Ueo. B, 0 . 59), S. 45. 

4. Tuf^r V. Letts (1865), 24 L. J. Oh, 638; Ex p^msbUt (1805), 2 Sob. A Let 279. 

5. Hollis V. Claridpe (1813), 4 Taunt 807; Eratt v. Vizard, 5 B. A A. 808; Pellp v* 
Wathen, i De. 0. M, A G. 16; Oxenham v. Esdaih, 2 Y. A J. 499; Furhn^r v. 
Hoioardf 2 8. A li. 115. 

7. Turner v. Peons (1849), 18 L. J. El. 348; IVms v. Christie, (1849), 16 Ik J. 
Oh. 173. 

8. ^opendra v. ApUrva, 19 C. W. N. 1190. 
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btok^ nm np liep ott the deedg for the overdraft^ 

It has ^leo been held tmder the SoMlish that no solici¬ 
tor or other airent can have a lien on the share register or minute 
booh of a joint stock company, because the directors hare no 
power to create any lien that oonld interfere with the use of 
such register or book for the purposes of the company^. So, no 
lien can attach upon such books of a company as, under the 
articles of association or the Companies Acts, ought to be kept 
at the registered office of the company^, And where documents 
come into the hands of a solicitor pending the winding-up of a 
company, he cannot claim any lien thereon that would interfere 
with the winding-up. But the fact tha't a company has issued 
debentures as a floating security does not prevent an agent from 
acquiring a lien on the title deeds of the company, and such a 
lien has priority to the claims of the debenture holders*. 

Similarly, a solicitor or other agent employed by trustees 
has no lien on the trust funds for his expenses". So, a solictor 
employed by a trustee in bankruptcy has no lien for costs on 
property of the bankrupt recovered by him as such solicitor.® 
The lien of an agent upon money or negotiable securities 
deposited with him by or in the name of the principal is not 
affected by the rights or equities of third persons, and is as effec¬ 
tual as as if the principal were the absolute owner of such 
money or securities, provided that at the time when the lien of 
the agent attaches he has no notice of any defect in the title of 
the principal thereto\ 

A banker borrowed a specific sum of money from a stock¬ 
broker, with whom he deposited, as 'jocurity negotiable instru¬ 
ments belonging to third persons. The banker dealt as a princi¬ 
pal with the broker, having had many previous transactions 
with him, and there was nothing to lead the broker to believe 
that the securitievS were not the property of the banker. Held, 
that the broker’s general lien tor the bdlance due to him from 
the banker attached upon the seouritios although the banker 
bad been guilty of gross frau(^^ So, tlie general lien of a banker 
upon negotiable intruments deposited with him is not affected 
by the circumstance that the customer who deposits them is 
acting as agent for a third person®, nor by equities between the 

1 Cunhff^tt V Blarkhuffi, Buifdtng Soetetif (1884), 9 App Caa 857 He is, howovei, 
in eqmty, entitled lo bold them as eecnnty foi so mach of the money advanc¬ 
ed as he can show lo have been actually applied m pRvm*>nt of the debts and 
liabities of the Society Ibid 

2 Bti Oaptial Ins Ass, , ex p Beall (1B8B), 24 Ch D 408, Re Rapid Road Transit 
Co , (1909) 1 Oh 96 

3 Re Anglo-Maltese Dock Co. (1886). 64 L. J. Ch. 730. 

4. Brunion y. Blectrie Engineering Corpn , (1892) 1 Ch. 434 See Re Bee Estates, 
(1911) 2 Ch. 86 

6 Siftniar y Evans (1887), B T L B. 215 

6, Re Humphreys, ex p JJoyd-George (1898) 1 Q. B. 520. Bee also Meguerditdhian 
y. Ughtbound, (1917) 2 E B. 298 

7. Bowatead, Ait 76, p 188 

8 J'tmes y. JPeppereom (1858) Johns, 43o 

9. Brundoo ▼. Barnett (1846), 12 0. A F. 787, H. L.; Baker y. JHottinghatn Bemk 
(1891). 60 L.J Q. B. 642; Bank of Nets South Wales y GtnUbum Vailey 
BuMer (1902) A. C. 643. 
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SHBjt^onfi.^ All Afent has no lien upon a 
vkn^wmtkU ae affainat the true owner, for i^vaiio^ 
defect m the title ot the principal*. So* 
a hanker hM no Ikn on a fund in his hancls, in respect of any 
ckdnts Arising after notice of an assignment of the fund to a 
third person®, or after notice that the fund belongs to a third 
person*. 

In the absence of an agreement to the contrary lien can be 
claimed only for debts or dues which are certain and 
liquidated and not for contingent, prospective or speculative 
damages or liabilibW. The debts must have been incurred 
by the e^pressS or implied authority of the principal and not as 
the result of the agent’s own wrong, neglect or breach of in¬ 
structions*. They must also have been incurred for lawful and 
legitimate purposes and must be as a matter of right and not 
as a mere matter of favour^ In the absence of a contract to 
the contrary it attaches only for debts arising or incurred in 
transactions had in the particular character by virtue of which 
the agent claims the lien and not from other and dissimilar 
transactions* and the demand must be due from the peirsoii 
whose goods are sought bo be retained and not from a stranger, 
and must accrue to the agent who claims the lien*. 

An agent who has made himself liable for the price of 
goods consigned by him to his principal, by purchasing 
them in his own name and on his own credit may stop 
them while in transit if the principal becomes insolvent . 
This rule is based on the principle that the relation of the parties 
in such cases is rather that of vendor and vendee than of the 
principal and agent.” Where, however, the agent is indebted 
to the principal for a larger sum on a general balance and the 
consignment has been made only to cover such balance** or where 
the agent is only a surety for the price of the goods and so not 
liable in the first instance*®, this right of stoppage in transit is not 
legally available to him**. So also the right is lost, if the agent 

1. Miea V. Currifl (1876), 1 App Chb. bb4.; Johnson v, Hobettn, {1816) h K. 10 
Ch. 50B. 

2. Solomons v. Bank of England (1810|, 13 Ea^t 135; De la Chaumette v. Bank of 
England, (1829), 9 B. ft C. 2()8. And see Brdfren v. Rosenthal (1902), 86 
L. T. 865. 0. A. 

3. Jeffreys v. Agra Shnk (1866), L. R- 2 Eq. 674. 

4. Locks ▼. Prescott (1863), 32 Beav 261; Ex p, Kingston, re Gross (1H71), L R. 

6 Oh, 632; Cuthhert v. Robarts, (1909) 2 Ch. 226. 

5. Story on Agency, S. 364. 

6. See Meobem, S. 1683. 

7. Story, 6. 365. 

8. See Heohem, S. 1689. 

9. Story, 8. 366. 

10. Meohem 8. 1697; See Katiar, p 499 and the aothontiee cited therein. 

11. Nswhall V. Vargas, 13 Me. 93; See aleo Halebory, Yol. 1, 2ud Edn, Art. 444, 
p. 267. 

12. M^iseman v. Vandsp%Ut, 2 Vein. 203; Vertur v, Jetsell, 3 Camp. 31; Bfeoh^ltt, 

8. 1698. 

13; SHffken V. Wray, 6 East 371. See, however, the Engliah Mercantile Law 
Amendment Aot, (19 ond 20 Viot. 0. 07, S. 5) and tmfterial Bank v. London 
ale* Bosk Co. , 5 Oh. B. 495 to the contrary. 

14. See Meobem, 8.1698. 
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fn pUfanmce ot ^ contrinct between the a third 

I>e^on who ha$ bottirht the foods of the prineipd and paid him 
for them, delivers the goods to a carrier to be shipped to the 
pi^ohaser, taking the shipping receipt in the name of the 
principal, although the principal foils to pay the agent for good$, 
before they are delivered to the purohaser,^ The agent’s right 
of stoppage in transit is to be exercised in the same manner and 
is subject to be defeated by the same contingencies as in the 
case of the exercise of the same right by any other vendor". 

nwofstib* Except where otherwise expressly provided by statute (aw 
Agents. for eMmple by the Factors Act, 1889 in England), a sub-agent 
who is employed without the authority, express or implied, of 
the principal, has no lien, either general or particular, on his 
property for any remuneration, indemnity or disbursement to 
which he may be entitled against his employer^ So, in England, 
before the enactment of the Factors Act, 1889, it was held that 
sub-agent to whom the factor delegated his duty without the 
asKent of the principal was not entitled to claim a lien on the 
principal’s goods even for the duties which he had to pay in 
respect thereof^. Where the employment is not authorised ex¬ 
pressly or by implication the principal is not liable for any 
remuneration, indemnity or disbursements which the sub-agent 
may be entitled to claim against his employer. Hence the sub¬ 
agent is not entitled to retain the property of the principal in 
his possession for such remuneration, indemnity or disburse¬ 
ments. The criterion is whether the agent could himself claim 
from the principal the amount, if he had paid the sub-agent. If 
the appointment of the sub-agent is not authorised expressly or 
by implication by the principal the agent cannot recover any¬ 
thing which he mav have paid to the sub-agent by way of his 
remuneration, indemnity or other oliarges.® 

Where a snb-agent is appointed by an agent with the au¬ 
thority, expre.ss or implied, of the principal, he has the same 
right of lien against I ho principal in respect of debts and claims 
arising in the course of the sub-agcrlC5^ on property coming into 
his possession in the course of the siili-agency. as ho would have 
had against the agent employing him if the agent had been the 
owner of the property; and this right is not liable to be defeated 
by a settlement between the principal and agent to which the 
sub-agent is not a party®. For instance, whore an agent, on 
behalf of his prineipal, employs an insurance broker to effect a 
policy, the broker being aware that the agent is acting for a 
principal, and the principal pay the agent the amount of the 
premiums due in respect of the policy, the broker, not withstand- 

1. Owyrt v.^irhmond DaninUc R. R. Co; B9 Am. Deo. 709. 

2. Mech^mlfc. 1699 

3. BowotdAd, Art 76, p 192; Halsbary, Vol. T, Art. 449, p. 267. 

4. Solly V. Rathhone. (1814) 2 M A S 298. 

5. See Keti&r, pp. 500, 501. 

6. See Bowetead, Art. 76, p. 192; Fisher v. Smith (1870) 4 Ap.p. Oas. 1 (policy 
broker's lien for premmins efierhve sgsinst pnnoipnl if agent employing him 
thongh he knew him to be sn agent, and thongh the principal bad paid the 
agent the amoant doe for premiam); Blackburn r. Kymer (1814), 6 Taimt. 584; 
CuMU V. Dawson (1867), 26 L. J. 0. P. 253; Mildred v. Haopbns (1883), 8 
App. Oas. 874. 
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upon the policy for prexOiuauiia 
W}d by him, or for which he is lieble^ But h^ 
^ against the principal; for a general balance due 
ffOol the agent in respect of other transactions.* So also, it lias 
t^en he}d that as against The solioilor employing him, a London 
agent has a general hen upon all moneys reoovered and docu-* 
monts depbsited with him in the course of his employment,® 
but as against the client, his general lien is limited to the 
amount due from the client to the countj^ solicitor,^ As against 
both the country solicitor and the client, he has a lien upon 
money recovered and documents deposited with him in a pedi¬ 
cular sail, for the amount of his agency charges and disburse¬ 
ments in connection with that suit,' 

If a sub-agent properly appointed has no knowledge that 
the person employing him is an agent, but believes on reason¬ 
able grounds, at the time when the lien attaches, that the agent 
IS the owner of the property and is acting on his own behalf, 
the sub-agent’s hen, whether general or particuleir, is available 
against the principal to tlie same extent as it would have been 
against the agent if the agent had been the owner of the pro¬ 
perty; and the hen is not in such a case limited to debts and 
rlaim'h arusing in the course of the sub-agency.® An agent, on 
behalf, and with the authority, of his principal, employs an 
insurance broker to elSfect ^policy, the bioker having no notice, 
and being unaware, that lie is dealing with an agent. The bro¬ 
ker has a lion on the policy for the general balance due to him 
from the agent, and la entitled to apply the proceeds of the 
policy in payment of such balance, not-wilhstandiiig that he 
has, in the meantime, received notice of the principal’s rights.’ 

A, a commission agent, employed B, a broker, to buy 
certain goods, B having no knowledge that A was acting as 
an agent B bought and paid for the goods and retained the' 
warrarfts therefor. A was in fact acting for C, and C paid A for 
the goods. B, on A’s instructions, resold the goods, and applied 
the proceeds in reduction of a running account between himself 
and A. In an action by C against B for converting the goods, 
it was held that B was not liable, because at the time of 
the sale he had a hen on the goods for the balance due to 
him from A.** 

A employed B to collect general average contributions 
under an insurance policy B, in the ordinary course of bus¬ 
iness, employed C, an insurance broker to collect the contribut¬ 
ions, C collected the contributions and B became bankrupt. Held, 

1. yi8)mr V Smith (1878), 4 App Cas. 1. 

2 Mtldted V Mtf^pone (ISBB), H App Cas 874, Fatrfield HhtpLmlding ( a. 

Gtttdnrr (1911), 104 J, T 288, Near hattt Belief v Ktng (1980) 2K. B. 40. 

9 Laufencev Fletfhe* (1874) 12 Ch D 858, v.(ldl8) (i rnce 203; 
Be Jones and Jiobetts (lOO*)) 2 Ch 2l9 

4. JSjl jd, Edwaids, re Johnson (1H81), 8 0 B D 262; Moody v Spencer (1B22), 2 
n, a li G, Wallet V Uolmes 1860), 1 Johii« & H 239. 

5 i)kai V StocUey (1836), 7 C. & P. 587, Lawrence v, Ffrtchn\ SQpra. 

6 Bowfitoad, Art 76, p 192., Mann v. Forrester (1814), 4 Camp. 60; 
Moanss v. Jffmderson (1801), 1 B&ot 335; Westwood y.Btll (18i6)t4 Ctmp.349. 

7. Umn V. Forrester, (1814), 4 Camp 60. 
a Ta^pt y KpMer (1882). 3 A Ad. 320. 
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If, howover, the eub-agent is aware of the existence of a 
principal at the time w'hen the lien attaches, his general lien 
in respect of debts and claims not arising in the course of 
the sub-agency is available against the principal only to the 
extent of the lien, if any, to which the agent employing him 
would have been entitled had the property been in his posse* 
ssion^. 

It has also been held under the English law that whore a 
sub*agent is appointed by an agent with the authority, ezpre&Ei. 
or implied, of the principal, the sub-agent has the same right of 
gepeml lien on the goods and^ chattels of the principal in res¬ 
pect of all claims, whether arising in the course of the sub¬ 
agency or not, as he would have had against the agent if the 
agent had been the owner of tho goods and chattels; provided 
that, as against the principal, such right of lien is available only 
to the extent of the lien, if any, to which the agent would have 
been entitled if the goods and chattels had been in his pos¬ 
session.^ 

As already noted, when the principal ratifies the acts of the 
sub-agent^ he thereby clothes those acts* with all the proper 
accompaniments of an original authority^. Thus, a sub-agent 
who is employed by an agent to perform a particular act of 
agency without the priority or consent of the principal, may also 
acquire a lien upon the property thus coming into his posses¬ 
sion against the principal for his commissions, advances, dis¬ 
bursements and liabilities thereon, if the principal adopts his 
acts or seeks to avail himself of the property or proceeds acquired 
in the usual course of such sub-agency;^ for the principal will 
not be allowed to avail himself of the benefits of the transaction 
without at the same time subjecting himself to the burdens aris¬ 
ing therefrom*. 

As a lien is ordinarily nothing more than a right of retain¬ 
er of the property, the party entitled to the lien cannot ordi¬ 
narily sell or dispose of the property in order to satisfy his lien 
unless with the consent of the owner either express or implied 
from the nature and obieots of the very transaction.* 


Thus for example, if goods are consigned to a factor for 
sale, and he made advances upon them, he is, of course invested 
with a right to sell them, and may out of the proceeds satisfy 
his lien, or use it by way of set off ^ So, where goods are con- 


1 Montagu t Forwoody (1893) 2 Q B. 350, G A 

2. Mildred y (1803) 8 App Oae Sliy Levy v Barnard (1813) 2 Moo 

34, Snook y Pavtdson (1009), 2 Ownp 218, Ev parte Eduards (1881) 8 Q 
B. D 282 

8 Cob Bowitead, Art. 76, p 192 

4. Carroi y Tuoker, 2 N T Miac 897, Smith v Sweeny, 35 N T 291, Majfor t 
ihan, 5 Ij. B. A. 540; Homan y Brook9gsfii Ltfo las Co, 7 Mo. App 22. 

8 Story, 3 889, Me Kensie y. Hevius, 38 Am. Dec. 291 

6. Story on Afoooy, 8. 871. 

7. So« Katiir, p. 504 oitiog Cfaitty on Com. * Mnnf. , Tol. II 551; JSothsnisr t 
PawBpn. Holt^B M. V. 888. 
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iaVeirtiiid the power of dale, over the goods after due notioe 
to his prinoip^, notwithstanding the faotthat the latter pkeee 
a limit on their sale, and desires to hold them on, if he does not 
put his factors in funds to make up the defect so caused.’ Bui 
esioept in a few and limited oases of this sort, the right of the 
holder of the lien seems to be confined to a mere right of 
retainer, which may be used as a defence to any action for the 
recovery of the property brought against him, or as a matter of 
title or special property to reclaim the property by action, if he 
has been unlawfully dispossessed of it.^ 

The hen of an agent, being a mere right to retain x>os6ess« 
ion of the property subject thereto, is, as a generil rule, lost by 
his parting with the possession;^ and where goods, on which an 
agent had a lien, were delivered by him on board a ship, to be 
conveyed on account and at the risk of the principal, it was held 
that the agent had no power to revive the lien by stopping 
goods in transit^. But where possession is obtained from the 
agent by fraud”, or is obtained unlawfully and without his consent,* 
his lien is not affected by the loss of possession. And if possession 
is given to a bailee for safe custody, or for some other purpose 
consistent with the continuance of the lien, and the oiroum- 
'stanoas are such as to show that the agent intends to retain his 
rights, the lien will not be prejudiced by his parting with the 
possession*'. Thus, where A, a solicitor, on the instructions of 
a mortgagor, prepares and engrosses a reconveyance, which ha 
sends to the solicitor of the mortgagee with a request that he 
will hold it on A's account, he having a lien thereon, and the 
mortgagee executes the reconveyance, A’s hen is not in the 
circumstances, prejudiced by his parting with the possession of 
the engrossment, nor by its being executed by the mortgagee as 
a deed." So, if an agent gives up a chattel in order that the 
principal may sell it and account for the proceeds to the agent 
he does not thereby lose his lien on the chattel*. 

The lien of an agent is not affected by an order winding 
up the company whose agent he is. Therefore where the agent 
is in possession of property^ belonging to the company by 
virtue of his lien he cannot be required to deliver up possession 
to the official liquidator.’® 

An agent’s lien is also extinguished by his entering into 
agreement, or acting in feiy capacity, which is inconsistent 

1- J0ff'^grbho|f ▼. Charleaswrth I. L. B. 17 Bnm. 620. 

2. KaUar, i>. 505 citing Ohitty on Com. A Manf., Yol. II, p 551 

Kroger r. Wtleav (1754). Ambl. 252, v. Davi0a (1B60), 28 Beav. 211, 
t. Swaat T, Fym (1800) 1 East 4; Haihaatng v L»ing (187.^), L. B. 17 Eq. 92. 

5. Waiiaaa v. WoodgaU (1B24) B, A M. 193. < - 

6 IHaaa v. Stoaalag (1836) 7 0. A P, 687; In rt CarUr (1886) 55 L. J. Ob. 290. 

7. }f(Mrih‘W 99 Um Bank v. Pagntar (fi^5) A. 0 56; Wa$$un V Lgon (1856) 7 De 
G. IV. A O. 28a ^ 

^ Woum Y. Lgon (1856). 7 n«. O. K. A G, 268. 

St BoHk WoHam Bank r. PogtUar, (1896) A. C 66. 
la dlciawbvrbm Chattior ▼. Thm^ig Sugar Mtil$ Co, (1908) 9l lua X2a 
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idpUi ilie eontb^woe of tho lien.’ Tlitw, where ib $btpi»eM:er 
eleote to aUow the b^btioe of hie w««ee to retain in the hands 
of the inanajfing owners at interest* he thereby surrendeiB his 
lien for such wages®. A solicitor acts for both'mortgagor and 
and mortgagee in carrying out a mortgage. The solicitor 
thereby loses his lien on the title deeds of the mortgaged pro¬ 
perty for costs due from the mortgagor* even if the costs were 
incurred prior to the mortgage, and the deeds are not permitted 
to be taken out of the solicitor's possession.^ Similarly, where a 
solicitor prepares a marriage settlement on the instructions of 
the intended husband, and retains it in his possession after the 
marriage he has no lien on the settlement as against the 
trustees, the costs of preparing it being payable by the hus- 
band\ 

The lien of an agent is also extinguished or lost by waiver, 
express or implied. A waiver is implied whenever the conduct 
of the agent is such as to indicate an intention to alpandon tho 
lien, or is inconsistent with the continuance thereof. In parti¬ 
cular, a waiver may be implied from his taking other seoiirily 
for the claim secured by tho lion, if the nature of the security, or 
the circumstances in which it is taken, is or are inconsistent with 
the continuance of the lien, or is or are such as to indicate an in¬ 
tention to abandon it*. 

An agent causes goods upon which he has a lien to be 
taken in execution at his own suit. He thereby waives the 
lien, though the goods are sold to lien under the execution, and 
are never removed from his premises”. Similarly, where upon 
a demand being made against an agent by his principal for a 
chattel upon which the agent has a lien, the agent claims to 
' retain the chattel on some other ground without mentioning 
" the lien, he thereby waives the lien’. A solicitor, having 
a lien for costs, takes a security for the costs, and does not 
tell the client that he intends to reserve the lien. He is deemed 
to waive the lien, it being the duty of a solicitor, if he 
intends to reserve his lien in such a case, to explain to the 
client that such is his intention”. 

The lien of an agent is not affected by the circumstance 
that the remedy for recovery of the debt or claim secured there¬ 
by becomes barred by the Statutes of Limitation®, or that the 
principal becomes bankrupt or insolvent,*” nor by any dealing 


1. 8eo Bowiiead, Art. 77, p. 194, and the aathontips cited tUercin. 

2. The Itttinbow (1885). 5 Asp. M. G. 479. 

3. Be Nicholson, eac. p. i^uinn (188B), 53 L. J. Gh. 302; Be Marion (187H), 10 Gh. 
D. 729;J?*AWM]877), 6Ch. D I Ob; Be Meseentffr (1876), 3 Ch. U. 317. 
not followed 

4. Be Lawrencef Bmeker y. Aiuftin^ tl894) 1 Ch, 666, ^ 

' 6. Bowitead Art. 77 pp. 194, 195 snrl the anthonties cited therein. 

^ (1. Jncohe y. Lataur (1828), 5 Bing. 130. 

7. WftJee V. Goode (1859), 6 0. B. (N. 8.) 367; Boardman y. 8iB (1B08), 1 Camp 
410, n. , 

a B$Morrie,{ldCB)lK.B.^lS;BeTaifhre:i^.^Pavne ColHer (1891), 1 Ch, 
690; BikeM y. Bradford Tram. Co. (1893) 9 T. L. R. 337, C. A. 

9. Bpomre ▼. BarUej^ (1796) 9 Bap. 81; Carwen v. MiBmrn (1^89) 42 Oh. 0. 424. 
10. Bohaen t. Kamp (1802) 4 fisp, 233; The Celta 5(18^) 13 P. D. 82; XSst 

Beall tl ARfU QA ilh. n. 408 ^ 
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% 0 d 0 wre conlligIl^d to a factor Ux sale, and after ha had 
thejpa the principal committed an a<?t of bankruptcy* The 
factor fitobBegnently received the price of the goodfl. Held, that 
he had a lien w the goods for the amount of a debt due to him 
from thO' principal, and that he was entitled, as against the 
trustee in bankruptcy, to retain the proceeds in payment of the 
debt*. So, an order for the winding-up of a company does not 
affect the lien of a solicitor upon documents of the company, 
if the lien was acquired before the presentation of the winding 
np petition^ 

The principal assigns to a third person goods in the posse¬ 
ssion of a factor, The assignment does not affect the factor’s 
general Hen on the goods.^ So, the lien of an agent upon a 
policy of insurance is effectual against a subsequent assignee of 
the policy who gives notice of the assignmeni to the insurer, 
though the agent has given no notice of his lien to the 
insurer.® 

An agent’s lien being founded on a contract, express or impli¬ 
ed with the principal, it obviously follows that the Hen, wuether 
general or particular, of an agent attaches only on property in 
respect of which the principal has, as against third persons, the 
right to create a lien,® and, except in the case of money and 
negotiable securities, is confined to the rights of the principal 
\n the property at the time when the Hen attaches, and is sub¬ 
ject to all rights and equities of third persons available against 
the principal at that time.^ In the case of moneys or negoti¬ 
able secuities, an agent’s lien is not affected by the rights or 
equities of third persons,” provided he receives them honestly, 
and has no notice of any defect in the title of the principal at 
the time when the lien attaches.® This does not depend on any 
principle of agency, but on the rule that any person who takes 
a negotiable instrument in good faith and for value acquires 
a good title notwithstanding any defect in the title of the per¬ 
son from whom he takes it; a person taking such an instrument 
under circumstances giving him a lien thereon being considered 
a holder for value to the extent of the lien 

1. of England Bank v. Batchelor (1882) 61 L J Th 199, Oudm v London 
Aeauiuxnee Co. (1768) 1 W B1 103 

2. Bobaon V Kemp (1802), 4 Exp 233 

3. Be Captial Fif'e Ina Aaa.ex p Beall, (1683),24 Ch D 408, Be Baptd Boad 
Transit Co (1909) 1 Oh. 9a 

4. Qodin V, London Ash, Co (1768) 1 W. Bl 103 

5. Weai of England Bank T JBatchelcj (1862) 51 L J Oh. 199. 

6 Ex parte Beall (l&BS) 24 Oh O 408; Canhffe ▼. Blackbam Bu%lding Soeiefy 
(1884) 9 App. Gas. 067. 

7, London ^ Conniy Bank ▼ Baichffe (1681) 6 App oaM 722; Turner 
T. LaiU (1255) 20 Beav. 185; 7 D. H. A O. 243, miie v Claridqe, (1813) 4 
Taunt 807; 39 R S 662, 663; fV « v Vizard (IRSB) 6 B ft Ad. 808, 39 R. R. 
660; In re Llewallina (1891) 3 Oh. 145 

8, Jones V. Peppereo^ne (1868) Johns 430, 123 R B. 177. 

9* Solomona t. Bank of England (1610) 13 Eaat, 135, De la ChaumeUe 
V. BonJb of England (1829) 9 B ft C. 208, Ex Parte Kingston (1371) 

2 a6 Oh. 832. 

10* London Joint Slforik Bank V. Simmona (1892) A. 0. 201. Mida v. Currie, 
<1078) 1 App. rts. 654 
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«eih Whene iin agent, by oont^raoting peieoually, ren^exis him** 
2£k personally liable for the pricse of goods bought on behall of 

hifi principal, the property in the goods, ae between the Iprinci- 
^lapawn^ agent, restain the agent, and does not pass to the 

Mta. principal until he pays for the goods, or the agent intends it 

' f^hall pass and the agent has the same rights with regard to 

the stopping them in trafisitu as he would have had if the 
relation between him and his principal had been that of seller 
and buyer.* 

py f to Where adverse claims are made upon an agent in respect 

IMiWplood* of any' money, goods, or chattels in his possession, and he 
claims no interest in the subject matter of the dispute other 
than for costs or charges^ he may claim relief by way of inter¬ 
pleader, even as against his own principal whose title he has 
acknowledged provided that he had no notice of the adverse 
claim at the time of such acknowledgment. Where the agent 
claims a lien on property as against the owner whoever he may 
be, the lien is not such an interest as deprives him of the right 
to interplead in respect of the ownership of the propeity; but 
where he claims a lien or any other interest in the property, or 
part thereof, other than for costs oi charges, as against a parti¬ 
cular claimant, he is not permitted to interplead^ So, where 
an agent has funds in his hands, upon which a third person 
claims to have been given a lien bv the principal, the agent 
may interplead as against his principal and the third person.^ A 
instructs a stockbroker to sell shares, and sends him the sale 
certificate and blank transfers. The shares are claimed by B, 
who allege^ that they were obtained from him by fraud. A 
sues the broker, claiming the return of the certificate and trans¬ 
fers. The broker may interplead/ A partner of a vessel 
instructs a broker to insure it. The broker receives an amount 
due under the policy in respect of a loss which is claimed by 
the part owner and the broker is sued for the whole amount 
by the part owner who engaged him and for part thereof by 
the other part owners. The broker may interplead between 
them.® A deposits goods with B a whar^nger, and afterwards 
requests him to transfer them to the name of C, reserving to 
himself a right to draw samples. B enters the goods in C’s 
name. I) then claims thorn as paramount owner, and A 
acquiesces in his claim. C also claims them. B may inter¬ 
plead as against C and* D®. Where A intrusted a policy to B 
for a specified purpose and G, who had pledged the policy with 
^ A, and A each brought an action against B for the policy, held^ 

* Dowstvad, Art 78, p. 197 and the anthontiea oitpi3 therein. 

‘2. rwd, Art, 79, p 198. 

B. Smith V, Hammond (1633)| 6 Sim 10. 

4. ffahiMon V. (1890), 6 T L a 69, 158, 0. A. 

5. Siwtri Y, HVeA, 4 BC A 0 805. 

6. Mnaon t Jfamilton (1891), 5 Siia. 19; Paarfon r Cat^don (18B1), 2 Bmp. A If 
606> J^ai. p, Maraop Doeka and Ifarhout^ Board, (1699) 1 Q* 646* 
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goode on behalf of a person and, whpst a portion of the 
pfooi^e ie still in his ^nds, rSoeives ^notice of a claim by sMn** 
other pei^fl^Pi he is entitled to interplead as to the residue after 
the deduotion of his expenses and other charges, if the principal 
shes him for the balahoe of the proceeds.^ 


It has been held under the English law that where the 
accounts between a principal and agent are of so complicated 
a nature that they cannot be satisfactorily disposed of in an 
action at law, the agent has a right to have an account taken 
in a court of equity.^ But aright to aii account in the case of 
an agent is of a very limited nature and does not follow from 
the fact that the principal has also such right, because the right 
of the principal to an account from his agent is generally foun¬ 
ded on the fiduciary character of the agency while the right of 
the agent has no such equitable basis/ Where an agent is 
paid a salary or commission in proportion to the profits made on 
the business done, the question whether he is entitled to have 
an account taken depends upon whether or not the accounts are 
of too intricate or complicated a nature to be properly and 
conveniently gone into in the proceedings in an ordinary 
suit. 5 


As already noted,^ an agent may retain out of any sums 
received on account of the principal in the business of the 
agency, all moneys due to himself in respect of advances made 
or expenses properly incurred by him in conducting such bus¬ 
iness, and also such remuneration as may be payable to him for 
acting as agent/ 

It has been held under (he English law that except in the 
case of insurance brokers, who may sue their principals 
for premiums due under policies eflfeoted by them even if they 
have not paid or settled with the underwriters, no agent has 
any right of action against his principal on any contract eutipr-^ 
ed into on the principal’s behalf, whether th6 agent is himiilf 
personally liable on the contract to the other contracting parly 
onnoL®^ A, a foreign merchant, employs B to buy good > on 
commission. B buys the goods, and the vendors invoice thorn 
to him and take his acceptance for the price. B cannot sue 
as for goods sold and dedivered/ (His only remedy is an action 
for indemnity.) 


) Tanner V European Bank, ilBGb), L B I Ex 26l 

2. B*Mt V Hatfta (1862), 32 L J Ex 129, Marimtua r Hnimuih (1815), Coop 
246, fTright V. Fraeman, (1879), 48 n J 0 P 276 

3 Bowitoad, Art 80, p 200. 

4 Jevaram Bhagteandaa (Arm of) ▼ Baianehand FaUhehand (flrni of) 
78 I C. 846 (Smd); Oopal Kisnn ▼ Padamraif 37 I. C 518 (Nag.) * 

6. Ibid See aleo Bowatead, Art, 80, p. 200 

6. Soe Dotae on page 378 

7. 8. 217^ Indian Contract Act, 1872. 

B. Bowatead, Art. Ml, p. 200 . 

0. Sapmour Ppehlmu (1617), IB A A. 14. 


Bight ib m 
aoDomit 


A gen Vs nght 
bjf retainer 
qni of amns 
teoaired on 
prAicipaVa 
aoooimt. 


No ngbt to 
sue priudpgl 
on contraMa 
entarepted 
into on hi8 
behalf. 



HI U# oi AMUtoV 

4 broker bturs ^ooda oa behalf ei an andisolosed principal. 
Hti cannot sae the pnncipal for not accepting the goods, altho* 
pgh, haring contracted witbpat naming the principal, he is, by 
4 castom of teade, personally liable nn the contract,' Nor ci^n he 
sne aa for ^oods bargained and sold.' 
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X letify \ bhund (1872), 25 L T b58 

2, \^M44 V Befwkend0f/t (1873), 29.L T. 47«>, ISx. p X>y6ter. (X616), 
2 Mwm 349 * ^ 



CHAPTER XI. 

RELATIONS BETWEEN THE RlINCIPAL 
AND THIRD PERSONS. 

7^ Bnforoexn«nt and conaeqnanoeB of agflHl'iB coutraota T^Liabiltiy of the piinei- 
^ for wrongs of agent 75. Admiauona by agantB 76 Nottee to tbe agont 
when and how far equivalent to notice to principal 77. Principalis not boond 
by acts of agont beyond scope ot anthonty, or not done in coarse of emplo)'- 
mebt 76. Agent acting as piincipal 79. Bights ot principal in respect of pro^ 
perty iotmatod to an agent 80 Bribery of a^ent Bl. Bights and UabilitieR 
of the principal on contracts made by agent B2. Other matters. 

73. Edforceiiieiil and consequences of agent's contraets. 

Contracts entered into through an agent, and oUigatione bind^^ 
arising from acts done by agent, may be enforced in the same pencipidi* 

manner* and will have the same legal consequences as if the con^ 
tracts had been entered into and the acts done by the principal 
in person. 

ILLUSTRATIONS 

(a) A bays goods fiotn B, knowing that ho is an agent foi their sale, bnt not know* 
ing who IB tho pnntipal R’s pnnoipal is the person entitled to claim from 
A the price of the goods, and A cannot, in a suit by the principal, set off 
against that claim a debt doe to himself from B 

(b) A being B*s agent, with anthonty to leceive money on hii behalf, receives fkom 
0 a sam of money due to B G ih discharged of hia obligation to pay the sum 
in question to B 

is, 226, Indian Contract Act, 1872,) 

This general rule presupposes that the contract or acfc of 
the agent is one which, as between the principal and third per* 
sons, is binding on the principal. If the contract is entered into 
or act done professedly on behalf of the principal, and is within 
the scope of the actual authority of the agent, there is no diffi-* 
oiilty. It is immateriaJ in such a case what may be the motive 
of the agent. The principal is bound though the contract may 
be entered into or act done fraudulently in furtherance of tiie 
a|ifent’s own interests, and contrary to the intersests of the prin¬ 
cipal, provided the person dealing with the agent acts in 
good faitL^ Bowstead^ thus states the English law on the 
subject: 

''Every act done by an agent professedly on the principal’s 
behalf, and within the scope of his actual authority, is binding 
on the principal with respect to persons dealing with the 
agent in good faith, even if the act be done fraudulently in fur- 

I. Hiunbro v Burtiand (1904) 2 K. B 10, Where authority web given to 
underwnte pohoieB of mauranoe in the same of the prinoipal aocotding 
to the ordinary oourse of business atLlo)d’$, and the agent, in fraod of 
the prinoipal, underwrote oertam guarantee pohoiee In this case the authority 
was m writing, but there does not appeal to be any distinotiOA m tbg 
application of the pnncipal between a written and a Verbal authority. 

Sea also F^zal llahi v ka»t India BaUtcajf Co,, A. It B AU« 894^ 

64 L 0. GI68. 

% Art.8S,p. 308. 
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Birery act dona by ao, agoot io |>he ootMe of hia employ** 
moot on l^half of the principal, and Within the apparent eoope 
of his authority, binds the prinqipalf unless the agent is m 
fact unauthorised to do the particular act, and the person 
dealing with him has notioe that in doing such act he is exceed¬ 
ing his authority.” 

In cases falling under the general rule, it is the principal 
who can enforce rights and must discharge the obligations which 
arise fi'Qm such act or oontraqt. Where an agent is authorised 
to receive payment on behalf of the principal, a payment to the 
agent exonerates the debtor from liability to the principal-and 
former can set up such payment in defence in a suit by the 
latter for the debt due to him. The fact that the agent embezz¬ 
led or misappropriated the monev paid to him and did not pay 
it to the principal is immaterial. Where money is paid to an 
agent authorised in that behalf, it is not necessary for the payer 
to prove that the money reached the principal'. If the debtor 
does not set up such payment in defence against the principal’s 
claim for the debt and the claim is decreed agaiust him, he can¬ 
not afterwards sue the agent for a refund of it*. One of the 
several debtors, however, cannot become the agent of the cre¬ 
ditor for the realisation of the debt^as he possesses an interest 
adverse to the creditor. A payment, therefore, to one of the 
debtors by other co-debtors does not exonerate the latter from 
their liability to the creditori. 

The rule is thus summed up in Halsbiiry’s Laws ot 
England*: 

“ Where a principal gives an agent express authority to 
do a particular act or class of acts on his behalf, or leads an 
agent reasonably to believe that he is clothed with that author¬ 
ity, the principal is bound, as regards tliird persons, by every 
act done by the agent which is so authorised, or which is 
necessary for the proper execution of such authority, even 
though the existence of such authority is unknown to the 
third person. 

Where a principal gives an agent general authority to con- 
dijct any business on his behalf, he is bound, as regards third 
persons, by every act done by the agent which is incidental to 
the ordinary course of such business, or which falls within the 
apparent scope of the agent’s authority. 

Where a person has by words or conduct held out another 
person, or enabled another person to hold himself out, as having au¬ 
thority to act on his behalf, he is bound, as regards third parties, by 
the acts of such other person to the same extent as he would have 
been bound if such other person had in fact had the authority which 
he was held out as having; bub where in a series of transactions 
between an agent and a third-party, the agent has exceeded his 

1. mi BatuI r. ICedar Hath, A. I. B. 1925 Oadh 452. 

3. KtUandaiPtiit Filial ▼. Famasy^afni Faicker, A. I. B. 1923 Bfad. 561. 

B. T. Arunachellam, 111 0 80 ^ 

4. 2nd Sldn.'Vol. 1, ArU. 497 to 449. p. 269. 





iGM(i<|ii<#li!y prindpal to detect tik« iiregMlar^^ 

iiy^oyon thotifli the failure be u6gUp:ent» does not create^ 
aitll0lfit3^by e»topi>er\ i 

An agent was given authority, in cases of emertenoy, to 
borrow money on Mceptiotiai terms outside the ordinary oourse 
of business. A third person, in good faith and without notice 
that the agent was exceeding his authority, lent money to him 
on such exceptional terms. Held, that the principal was 
bound, although in the particular case the emergency had not 
arisen^ 

. A solicitor is authorised to sue for a debt. A tender of the 
debt to his managing clerk operates as a tender to the olient, 
even if the clerk was instructed not to receive payment of the 
particular debt, unless at the time of the tender he disclaims 
any authority to receive the money*. , 

A broker was permitted by his principal on several occa¬ 
sions to draw bills in his own name for the price of goods 
sold on the principal’s behalf. A purchaser accepted a bill so 
drawn, having previously paid in a similar manner for goods 
supplied to him. Held, that the principal was bound by the 
payment, although the broker became bankrupt before the 
maturity of the bill®. 

An agent was intrusted by his principal with a document 
containing a written consent signed by the principal to do a 
particular act, but the agent was told not to give the consent, 
except on certain conditions which were not specified in the 
document. The agent consented unconditionally. Held, that 
the principal was bound, though he had signed the document 
without having read it*. So, where A gave B a power of 
attorney to charge and transfer in any form whatever any 
estate, etc , following A's letters of instructions and private 
advices which, if necessary,” “should be considered pait of 
these presents,” it was held that A was bound by a mortgage 
on his property executed by B, although as between A and B 
the mortgage was not authorised* So, where a principal wrote 
“I have authorised A to see you, and, if possible, to come to 
some amioable arrangemenf’—and gave A private instructions 
not to settle tor less than a certain amoupt, ib was held that he 
was bound by A’s settlement for less than that amount, the 
instructions not having been communicated to the other party*. 
No private instructions given to an agent, of which the persons 
dealing with him have no notice, prevent the acts of the agent, 
within the scope of his o&tensiLile authority, from binding the 
principar 

1 (1890) 16 App cas 357 8es aUoBiifmUv QHthne 
(1898) A 0 179 

2 MoffaH V Pareont (1814) I M^arsh 55 

3 ToKHsend v (1816) Holt i78, v Sjm Hat Fong Banting 9tc, To., 

(1913) A, C 847 

4 BeaufuU v (1845), 12 C A F 248, H L 

5 nowy V fVallff (1099), 81 L T 107 

6 TiFckat T Tomfmtion (1863) Id C B (N. B) 663 

7 National Bolivian NaMgation Co ▼ Wilson (1360h S App Om 17^ 
mBui/. 



mk^umv0 Amm 


4011 


A «iUiiQGi9 £ 60 £romBfoirfeheuseaiMl0<»mpAtiMof 
tMi premia^, ftiid fiiUtkor^ pa^ the amouatloO* Bee^ 
0a 0 ead express hia readinesa to pay the amouat, b^O 
reluses to accept it, and claims a larger sum. There is a oon- 
oluded agreement between A and B to settle the claim for £ 60, 
and A cannot maintain an action for a larger 

An auctioneer is instructed to sell a pony by auction, a 
reserve price being fixed. By mistake he selb it, without 
reserve. The principal ia bound by the sale, subject to the pro* 
visions of the (English) Sale of Goods Act, 1893,^ unless the con¬ 
ditions of sale expressly provide that the lot is offered subject to 
a reserve prioe.^ 

The manager of a business, which he. carried on in his own 
name as apparent principal, ordered goods for the business. Held, 
that the Undisclosed principal was liable for the price of the 
goods, although in ordering them the manager had exceeded his 
actual authority*. 

A gives B a signed form of promissory note or acceptance 
in blank, with authority on certain conditions to fill it up and 
convert it into a bill of exchange or promissory note for a certain 
amount. B fills it up in breach of the conditions and for a 
larger amount than was authorised, and negotiates it to C, who 
takes it in good faith and for value, without notice of the 
circumstances. A is liable to C on the bill or note as filled up^ 
Otherwise, if C had notice of the circumstances under which 
the document was i8sued^ or if B had not been authorised to 
fill up or negotiate the instrument except on the receipt of in¬ 
structions from A in that behalf. 

A resident agent and manager of an unincorporated mining 
company orders goods which are necessary for working the 
mine. The shareholders are liable for the price, though the 
regulations of the company provide that all goods shall be pur¬ 
chased for cash, and no debt shall be incurred; unless the person 
supplying the goods had notice that the agent was exceeding 
his authority\ 

An agent was employed as manager of a business, which 
he carried on apparently as principal. It was incidental to the 
ordinary course of the business to draw and accept bills of ex¬ 
change, but it had been expressly agreed between the principal 
and agent that the agent should not draw or accept bills of 
exchange, on the principars behalf. The agent accepted a bill, in 
the name in which the business was carried on. Held, that the 
principal was liable on the bilF. So, a horsedealer is bound by 

J. Gveiiott V M$«t (1878), 7 Oh D. 839, Field v. Boland (W37), 1 Dr. 

A Wal. 37. 

2. Bainbow v. ffow1ein$, (1904) 2 K. B. 322. 

$. 3fr Mantu v. Fortfineue, (1^7) 2 K. B. I. 

4. Watteau v. Fenwick (1893) 1 Q. B. 346. Bat sea Kinahan v. 

(1911) 1 E. B 459. 

5. Bank v. Cook (1907) 1 H. B. 794, 

016. Hatch v. SearUs (1854), 24 L. J. Oh. 22 

7. Hw^n V, Bourne (X841), 8 It a W. 708. 
a Bdmunde ▼. Buohett (1805), L. B. VjH- B. 97. 
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A WBs m dabfc to a company for goods supplied by iti 
branch at and also for goods supplied by its branch at Y. 
He entered into a deed of assignment for the benefit of his 
creditors. The company's agent at X branch assented to the 
deed, bat its agent at Y branch refused to assent. The company 
sued A for the debit incurred at Y branch. Held, that the oomp^ 
any was bound by the assent given by its agent at X branch as 
to all debts due from A, and was precluded from maintaining 
the action.* 

The directors of a company borrow money within the limits 
of their borrowing powers. The lender is under no obligation to 
inquire for what purposes the money is borrowed, and the comp¬ 
any is bound by the loan, though it was borrowed and is applied 
for purposes which are ultra vires, unless the lender had notice, 
of the improper nature of the transaction.^ If, by the articles of 
association authority to borrow be restricted to the directors, 
the company can only be made liable for loans raised by the 
directors acting within their actual or apparent authority;® but 
where the articles of a trading company empower the directors 
to borrow without restricting such power to the directors, the 
company may exercise its borrowing power through other duly 
authorised agents, and the acts of such agents, within the 
scope of their actual or apparent authority, will bind the comp¬ 
any.® 

The directors of a company, having power to borrow such 
sums of money on the company's behalf as are authorised by 
resolution in general meeting borrow £ 1,000 upon a bond under 
the seal of the company without the requisite resolution having 
been passed. The company is liable on the bond, unless the 
lender had notice of the irregularity.’ Persons dealing with a 
limited company are deemed to have notice of the contents of it« 
memorandum and articles of association;’ but where an act is 
don© by directors within the scope of their powers, third persons 
are entitled to assume that all the necessary formalities and oon- 
flitions have been duly complied with unless they have notice 
of any irregularity." So, where the direclorb of a company had 
authority to delegate such of their powers as they thought fit to 
a managing director, it was held that the company was bound 
by the acts, within the scope of such powers, of a person who 
acted to their knowledge as managing director, though there 

1. Tfoward v Shfitmtd (1866), L.H 2 0. P. 140 

2 Butltr V. Kviffht (1887), L R 2 Ex 109, Smith w Troup (1049), 7 0 B 767. 

3- Dunlop Hubbwr Co. v. Hmih, (1937) 1 K.B 347 

4 Rn papne Young v Payne, (1904) 2 Cli. 608. 

3 Mahonjf y. East Holpford A/imng Co (1875), Xi.B. 7 H L. 069 

3 ^sreanHh Bunk of Indta v, ChuHertd Banl of Indm, (1937) 1 All ER. 231. 

\ Bo^al BriUoh Banl v. Tuf^uand (1856), 6 E A B. 327. 

3 Qlsstiiestsr Bank v. HuArp, etc, CoUy Cc„ <1895} 1 Oh. 629; Dnrk v. TotOer etc. Co. 
(1901) 2 K.B, 814; Montrsaf ate, Co. v. Uvbort, (1906) A.O. 196; Dsy v. JhstUnpor 
(1921)1K. B. 77. 
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'wm no okim evid^i^ thni ho bad ho^ dtily appointed^ or that 
tbo powera of the directors had bean dekeratea to him^ the per. 
son dealingr with him having acted in grood faith and without 
notice of any want of aathroity.‘ 

A, an iron dealer, on one occasion sent B, a waterman, to 
buy iron on credit from C, and in due course paid C for it. On 
a subsequent occasion he sent him with ready money, but h 
aifain bought on credit and misappropriated the money. Held, 
that A was liable to C for the price of the iron bought on 
the second occasion, B apparently having authority to pledge 
his credit.® ' 

The assignee of a life policy which was voidable if the 
assured went beyond Europe, in paying the premiums to the 
local agent of the assurance company, told him that the assured 
was in Canada. The agent said that that would not avoid the 
policy, and continued to receive the premiums until the death of 
the assured. Held, that the company was estopped by the repre¬ 
sentation of its agent from saying that the policy was avoided by 
the absence of the assured.^ So, where a shipmaster signed a 
bill of lading containing a statement that the freight had been 
paid, it was held that the owners were estopped from claiming 
the freight from an indorsee for value of the bill of lading.^ 

A principal is not exempt from liability, whore he would 
otherwise be bound by an act done by his agent, by reason of 
the fact that the agent in doing it was acting in fraud of tho 
principal, or otherwise to his detriment.® Similarly, a third party 
dealing in good faith with an agent acting within the apparent 
scope of his authority, and purporting to act as agent, is nol 
prejudiced by the fact that as between the principal and his 
agent, the agent is using his authority for his own benefit ^and 
not for that of his principal.® 

The onus of proving food faith, however, lies on such party 
claiming against the xmncipal.^ If the agent, however, was act¬ 
ing in collusion with the third party without the principal’s con¬ 
sent and the transaction is detrimental to the interests of tho 
principal the latter is not bound by it.® Where an agent fraudul¬ 
ently, in furtherance of his own interests and contrary to insir- 
urtions enters into a contract, the principal will be bound onlv 
if third persons dealing with the agont have acted in good faith." 
The older cases which made the principal’s liability for the fraud 
of the agent conditional upon the fact that fraudulent act was 

1 V Ratvatf^ft l^hnif (l69G) 2 Ch 93, BnUhh^TIwtuson Hoiu^ion Co v 

fated Fiin^fettn IJrynk, (19.32) 2 K 13, 176. 

a Hazard X. Treadvell (1730) 1 Sir 606 Co|up. Batfettx, hmne, (1907) 2 1* 
B. 462 0. A. 

9. Wings /TfO-rry (1851), 23 L J. Ch, blX\ Refuge Ass. Co v (1909) 

A 0. 243. 

4. Hofrard V (18313, l.B. & Ad 712 Set* aUo niff Naviefa Vasconzadlft 

V. Chuf cht/l, (1906) IK B 237. 

6. Balsbary, Vol. I, 2nd £dn. Art 450, p. 270. See also Ualam Chand x Bengal 

Hagptir 45 J 0 856, Shzfjan Khan x Alimooddi, 20C W.N. 268, jTci^kA,* Board 
V Birds IL U. 31 M«d. 54. . 

6 Vnd. ' 

7. hhag\ranji x ixanga^ 36 I C 968 

8. Shtfjan ▼. AHmaodU 43 Or) 5113 Bhagwanji v. Chnga, sdprt. 
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to b« The rule Uid down in England in B&mAdk 

V. Joint Stack Bank* on which the view taken by the 

Oaloutto High Court and by the older cases in other High Courts 
m India, was based, has been considered and explained by 
Lord Maonaughten in IJoyd v. Grace Smith* thus; '1 agree 
with my noble and learned mend Lord Halsbury that the case of 
jjartoto^ V- BnglUh Joint Stock Bank^ has been misunderstood in 
late years; I think it follows from the decision and the ground 
on which it is based that, in the opinion of the court, a principal 
must be liable for the fraud of his agent committed in the course 
of the agent’s employment, and not beyond the scope of hia 
agency tchether the fraud be committed for the principal's benefit 
or 

A, a solicitor being intrusted with £4,000 to be lent on a 
mortgage, fraudulently retained £500, and told the mortgagor's 
solicitor that he was retaining it until a question as to the 4iUe 
was settled. A having become bankrupt, it was held that the 
mortgagor was entitled to redeem the property on payment of 
JC3.6O0, with interest, though the mortgage deed acknowledged 
the receipt of £4,000; the retention of the £500 being within the 
apparent scope of A’s authority.’ 

A is authoriseil in writing tq act as the agent of B for the 
purpose ol uridei writing policies of insurance, and carrying on 
the ordinary business of underwriting, at Lloyd’s, in the name 
aud on behalf of B, in accordanee with the usual custom of Lloyd’s 
A, ui his own interests, and in abuse of his authority, under<r 
writes a guarantee policy in B’s name, the assured acting in good 
taith, but having no knowledge of tlie existence ot the written 
authority or of its terms. It is the ordinary course of business 
at Lloyd’s to underwrite such policies, and A was therefore at 
Lloyd’s to urulerwnte such policies, and A was therefore acting 
within the scope ot his actual authority, though in fraud of B. 
H18 bound by the policy, A’a motive in executing it being 
immateriar, 

A gave B a power of attorney authotising him to draw 
cheques on B’s banking account and apply the money for A’s^ 
purposes. B fraudulently drew cheques on A’s account signing 
the cheques “A by B his attorney”, and paid the cheques into 
hia own banking account to meet an overdraft. B’s bankers 
applied the cheques in reduction of the overdraft without mak- 

enquiries as to B’s authority Held, that B’s bankers were 

1 Oopal ChaniU^ Jihntlaehat ya v Sftly of State 5G Cal 647; Mt Laten 

Morruon v Vefischoyh, 6 C W N 429, Ishn ai, Chandt a Santra f. 

SuHeh Chandt a 30 Oal 207 ** 

^ JatiahirLaly Poikwam 6W B 252 

5 Sh0i)an Khnnv Ahmuddt 43 0a] 511, Vutdhman v BadhalHihan^ AIK 1924 
79, Bee Katiar, p CIS 
\ L. B 2 Bxch 259 
I 1914 A 0. 716 

g See a)fto Bina Bandku Shah v Ahdul Lahf, 27 0 W. H. 18 
' Ootfd V. CrmeUr (1864). 10 L T. 480 
^ Ua^n^^r0 V. Bumnndt (1904) 2 C B 10 
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t0 DWiSrtee B^i delaitii wm jfitV monibir^t tinA imey luul ts^imHied 
tito ^aaw ikud from tho form ol^tho nheqtioa» thoy had 
notion m«it Mi0 money wae not B^s money they were negfligent 
in not mahmg'enquiry as toFe althority and tberelore oould 
not a^nil themeelyea of the protection of the (Bnerlish) Bills of 
Bxchanue Act, 1682*, S. 82, and were liable to A for the amount 
of the cheques^ 

74* Liability of the principal for wrongs of agent 

Where injury or loss is caused to third person by the 
wrongful ^t or omission of an agent who is acting within the 
soope of his authority, the principal is liable jointly and sever¬ 
ally with the agent.^ 

An agent acts within the scope of his authority when he 
acts by authority of his principal or otherwise in the course of 
his employment/ 

Where the agent is acting in the course of his employment, 
tbe principal is liable although the agent, as between himseli 
and tbe principal, has no authority to do the particular act and 
the act is done for the benefit of the agent and not of the 
principal/ 

Where an agent while acting ip the onlinary course of his 
employment on the principals behalf, infringes a patent or a 
trade mark the principal is liable for the infringement®. Where 
a bailiff wrongfully distrains chatties after having improperly 
refused a tender of the rent and expenses, the landlord for whom 
he is acting is liable for the wrongful distraint®. So also the 
landlord is liable for the wrongful distraint by the bailiff, if 
the latter continues the distress after a tender of the rent and 
expenses to the formeri. But he is liable for an unauthorised 
assault committed by the bailiff in levying a distress.® Where 
a factor makes representations, as to the quality of the goods 
sold on his principal’s behalf the principal is liable in action for 
deceit, even if he did not authorise the factor to make the 
representations, to the same extent as if ho had made them 
himself. 

A, being hired to sing at a music-hall and being permitted 
to choose his own song, sang a song infringing B’s copyright. No 
control was exercised by the proprietor of the music-hall to 
prevent infringement of copy-right. Held, that there was suffi¬ 
cient evidence for the jury of authority to sing the song 
complained of to render the proprietor liable in an action by B 

1. Midland Bank v. Reckitf, (1933) A. C. 1; JlecUtt Bai'nett, (1929) 

A. 0. 176. 

5. 15 a 46 Viot, 0. 61. 

a Midland Bank t. Beckitt, rapm, 

4. Bee Bowste^d, Art 102, p. 249- , 

6. V, Fifrc, L. B. 3 Ch. 429; Tonff0 v. Ward, 21 L. T. 480. 

6. Maich T. Male, 19 L. J. Q. B. 2B9; /lurry v. Bichman, 1 U. A It 126; Oanntleti ^ 

Kiny. 3 G. B, N. 8. 59; Frnman y. Roaher 18 li. J. Q. B. 341. 

7. SmItA V. Goodwin, 2 L.J.K. B. 192. 

a Richards v. West Middhsts: WaUrwwks Cq. (1865), 15 !Q. D. 660; Radlst/ 

I, C. C. (1910). 109 L. T. 162. 

9> Msm y. MichoU, I B«lk. 289. 
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ii^r tbit iElrkgam^Et.^ 6o» where the Chairman ef a meeting at 
th^sreqil^st of ’another peraon present in the meeting made a 
de&miatQry statement concerning a third person and both of 
them expressed a desire that the reporters present shonld take 
notice and consequently, a correct report was published, it was 
held ill an action by the person defamed for libM that there was 
evidence of publication, by the Chairman as well as by the person 
present at whose instance the statement was made, through the 
reporters whom they constituted their agents.® 

A the owner of a motor car, while riding in the car with B, 
allows B to drive. B causes injury by negligent driving. Un¬ 
less it can be shown that A has abandoned control, he is liable 
for the injury.® So, where A, the owner, permitted B to drive 
when A’s driver was riding in the car with B * So, where the 
owner permitted another to drive the car, without abandoning 
the right of control, although neither the owner nor his servant 
was in the car.® Otherwise, where the right of control is aband¬ 
oned.® A the landlord of a shop, which was let to B, entered 
the shop with C, whom he invited to assist in reaching for an 
escape of gas. C negligently caused an explosion, which dam¬ 
aged the goods of B on the permises. Held, that A was respon¬ 
sible for the negligence of C, his agent.’ 

Where a master ordered his servant to lay rubbish near a 
neighbourer’s wall with an instruction that it should not touch 
the wall but the rubbish reached the wall, it was held that the 
master was liable for the trespass ® Otherwise, if the servant lay 
the rubbish in a place which the master has forbidden.® So, 
where an inspector of a railway company in exercise of hispower 
to arrest passengers committins: fraud on the revenues of (he 
company by travelling without ticket or otherwise, by mistake, 
arrested a person under a false charge of refusing to give up his 
ticket or pay his fare, it was held that the company was liable tor 
false imprisonment.^® So, where a porter of a railway company, 
whose duty was, so far as possible, to prevent passengers from 
going in wrong trains, but not to remove them from carriages, 
violently pulled a passenger out of the railway carriage in the 
erroneons belief that he was in the wrong train, and the passen¬ 
ger was injured, it was held that the company was liable, in as 
much as the porter simply did in an improper manner what he 
was employed to do“. Similarly, whore a train conductor negli¬ 
gently and brutally pushed a passenger off the train because he 

1. Monaghan ?. TngJor (1886), 2 T L. B 685. 

2. Purkfit V. Prescott (18G9), L B 4 Ex 169 

a Samson v. Attehtson (1912) A G 844, Ptmtt v. Patrick (1924) 1 K.B. 488. 

4. netehardi v, Shard (l9l4), 31 T L B 24. 0 A. 

6, Parker y Miller (1926), 42 T L B. 408. G A. 

6. Bntt V. Oalmoye (1928), 44 T L R 29^ 

7. Brooke y. Boot (1928) 2 K.B. 578 

8, CHregorif y. Piptr 9B & 0, 691; Ooh Choon Serig Nee Kim Soo 

A. a 550 

9, ^iand (or Bftnk) v. Cratg (I9l9) 1 CJH 1. 

10. Moore y. M^ropolitan Bait, Co, L. B 6 Q B. 86; Ooff T. G. N. Bail. Bb L. J. Q. B. 
146. Ah Ur ureat by a apeolal poh^ oonatable employad by a railway eompany, 
aae Lambert y, 0, E, Bail. Co, (1009) 2 K.B. 776 ^ 

It KatfUg ▼, Jl. 8. a L. BaA, L.B. 8 O.P. 148; Lowe v. O. K 49 BZl 
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to pfty him the {are, the company was held liable for the 
assault, and injury*^ So also where a train conductor dragged 
from train carelessly and with unnecessary violence a passenger 
who had misconducted himself and threw him on the ground the 
employer was liable for the injury.* 

A principal is liable for infringement by his agent, acting 
in the course of his employment, of a patent,^ trade mark,^ or 
copyright.® Similarly, where a solicitor, by indorsement upon a 
writ of execution, directs the sheriff to seize the goods of the 
wrong party, the client is liable, it being the solicitor’s duty to 
indorse the writ." So, if the solicitor issue execution after the 
debt has been paid.’ But a solicitor has no implied authority to 
direct the sheriff to seize particular chattels." 

Where a clerk, without the authority of his master, used 
his master’s lavatory and negligently left the tap running, it 
was held that the ma'iter was not responsible for the damage 
done." Otherwise, if the clerk had permission to use the 
lavatory.'® Where a carman left a coahshoot open in the high¬ 
way, his master was held liable for injury resulting therefrom." 

A sent a barge under the management of his lighterman to 
be loaded at a wharf. The foreman at the wharf directed the 
lighterman to move another barge out of his way, and the 
lighterman did so, causing damage to such another barge. Held, 
that A was liable to make good the damage.'^ Similarly, where 
a harbour-master permitted the master of a ship to use a certain 
dock, representing that the dock was level and that the ship 
might safely ground there, other vessels having on previous 
occasions being grounded in the same dock under similar cir¬ 
cumstances, the ship, however, being damaged by a sill project¬ 
ing above the level across the middle of the dock, it was held 
that the owners of the dock were liable as the harbour master 
who was acting within the scope of the authority in giving 
permission to use the dock and in representing that the ship 
might safely ground.'^ In Tronson v. Dent,^* certain opium form¬ 
ing part of a ship’s cargo, was damaged in the courae of the 

1. Smtih V. No9 tji Met, Tram. Co., 55 J P. 630 C A. bee also East Counties Rati Co. 
r. Broom, 20 L.J. Ex 196; Whittaker v. L.CV, (1915) 2 E B. 676, Hatohine v. 
L.C.C, 85 L.JK,B 1177. Tbo conviction nf the af^entfui the assanlt does not 
affect the liability of the principal See Dyer v. Blanday (1695) 1 E.B 142. 
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4. Tonge y. Wat d (1B69), 21 L.T, 480. 

6. Monaghan v. Taylor (1366), 2 T L.R 685, 
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614, C. A. / 
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8. Smith y Keal (1882). 9 Q B D. 

9. SUvenn y. Woodward (1831), 6 Q.B D. 318. 
la Ruddiman y. Striuh (1889), 60 LT. 708. 

11. mttehy y. Pepper (1876), 2 Q. B. D. 276; Darnel v. Riekett, (1988) 2 All. E.B. 
681. 

12. Pago y. Defries, (1866), 7 B. ft 8.137; over-ruling tamb y. Falk (1640), 9 C. ft P. 
629. 

18. The Apollo (1891) A.O. 499: Eaal Lomdon Harbour Board v. Calidonia Shipping 
Co., (1908) A-C. 271; The Bien (1910), 27 T.L.B. 9- 
14. (1653), 8 Moo. P.O. 419, P.C, 
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kpM sold by the master. Held, that there being no 
oeeeisitiy for the sale« the shipowners were liable to the consignee 
l^thoTalae of the opium. Ajx onneceeBaiy sale by a ^ip^ 
master of any part of the oargd is a conversion for which the 
shipowners are liable.* 

In Abraham v. Bullock^ a jeweller hired from a jobmaster 
a hroughman with horse and driver, for the use of a traveller 
who visited customers with a stock of jewels. The driver in the 
tempera^ absence of the traveller left the carriage unattended 
and a thief drove it away and stole the jewels, Held, that it 
« 7 as the duty of the jobmaster to supply a driver whose busi¬ 
ness it should be to act in the usual way as regards taking care 
of the carnage in the occasional and temporary absence of tne 
traveller, and that the jobmaster was liable for the loss. 

A silversmith hire^ from a jobmaster a brougham and 
driver for the use of a traveller, it being understood that the 
traveller would carry valuable samples and that it would, be the 
duty of the driver to take care of the contents of the brougham 
during the necessary absence of the traveller. The driver, who 
was reasonably supposed by the jobmaster to be trustworthy, 
stole the contents of the brougham during the necessary absence 
of the traveller. Held, that the jobmaster was not liable for 
the loss as the theft was a crime committed by a person who 
in committing it severed his connection with his master and 
became a stranger^ 

In Aitchison v. Page, Motors Ltd^, A sent a car for repair to 
B’s garage, B, by arrangement with A, sent the car to O’s 
works for the repairs to be done. When the repairs were comp¬ 
leted, B’s manager, who had authority on behalf of B to take deli^ 
very of the car from C, drove the car from C’s works; but, instead 
of driving it toB’s garge, as was his duty, he used it for a journey 
of his own, in the course of which it was damaged as the result 
of his negligent driving. Held, that B was responsible for 
the manner in which his manager had conducted himself in per¬ 
forming the seivice of fetching A’s car from C’s works. Simi¬ 
larly, where a motor car was deposited at A’s garage for safe 
custody and the night watchman at the garage, who was A’s 
servant, took tlit^ car out for his own purposes and caused 
damage to it by negligent driving, it was held that A was liable 
for the damage® The acts of the night watchman were an ill 
way of executing the work that had been assigned to hlm^ In 
Jefferson v. Derbyshire Farmers, Lfd^, A, the owner of a garage, 
leased it to persons who agreed to garage B’s lorries there A 
servant of B, while drawing motor spirit from a drum into a 
Un (which was an act within the scope of hi^ employment) 
thr€w a lighted match on the floor The match sot fire to some 
petrol which was on the floor; the fire spread to the motor spirit, 

1 Ewbanl v. (1849), 7 C.B. 797. 

2, (1902), 86L.T 796. C A. 

a Che9htiey Baihy, (190B) 1 KB. 337. 

4 (1936), 164 L,T 12B. 

6. Oontr.1 Motor. (Olugow), Ltd. v. Ci.Mnook OAiago eto Co (1926) B.U 790 

& (1931) 3 E. Bl 381. 
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the negUgeitce of his servant in the conm of Ms em^oyment 
Where A lent his shed to B to make therein a sign^board, and 
0, a carpenter employ^ by B, whilst at work in the shed 
naaking the sign-board, lighted his pipe from a shaving which 
be dropped and thereby set hre to shavings on the grouxid, it 
was held that B was not liable for C’s negligence, because the 
aot«of lighting his pipe was not done in the course of C’s employ- 
ment‘. 

An omnibus driver, in order to prevent a rival omnibus 
from overtaking him, drove his omnibus across the road and 
caused the rival omnibus to overturn. The driver had instruc-‘ 
tions from his employers not to race with or obstruct other omni¬ 
buses. Held, that the employers were liable, the wrongful 
act being done in the course of the driver’s employmeut*. It is 
not within the ordinary course of employment of the conductor 
of an omnibus to drivef and his employers are not liable for 
injuries caused by his negligent driving^ But it is the duty 
of the driver of an omnibus to prevent another person from driv¬ 
ing, or, if he allow another person to drive to see that he drives 
properly; and where in breach of this duty, the driver 
allows the conductor to drive, and damage results from the 
negligent driving of the conductor, the employers are liable, if 
the effective cause of the damage is the breach of duty by 
the driver^. 

Whore a servant, in driving his master’s vehicle for his 
own purposes negligently injures a third party, the liability of 
the master depends upon whether the servant is following his 
employment or has so far abandoned it that he is not acting on 
behalf of his maater^ 

A barman gave a person into custody for attempting to 
pass bad money, the bad money having been returned and good 
money paid. Held, that ^the employer was not liable". So, 
where a booking clerk gave a person into custody for attempting 
to steal from the till, after the attempt had ceased, the railway 
company was hold not liable^ The liability of a principal for 
false imprisonment in such cases depends upon whether it is 
within the ordinary course of the agent’s employment to arrest 
persons or give them into custocly on behalf of the principal, 
and the general rule is that an agent or servant has implied 
authority to do so only when such a course is necessary for the 
protection of his principal’s or master’s property". Where a 
servant reasonably believes that his master’s property is being 
stolen, ho has implied authority, in an emergency, to take reaso¬ 
nable steps to protect it; and if, with this object, he commit an 

1. Wtlfiamn V Jones (1865), 3 H & C C02. 

2. lAmpwv London Oene^al Ontntbies Co (lB62), 32 L J Ex. 34; Baker v BnelT, 
(1908) 2 K.B, 825 

3. Beard v. L. O. & Go. (1900) 2 Q B 530. 

4. Bvok&tts V. Tilling, (1915) 1KB 644. 

6. Joel ▼. Morison (1984), 6 C & P. 501; Banrterwon v. Collins, (1904)i 1 K.B. 628. 

6. Abrahams v. Deakin (1891) 1 Q. B. 516. 

7. AVen v. L. db 8. W, (1870) LB. 6 Q B 65. 

8. Rewards v. L, & N. W, By (1870), 4 App Cat, 270; Hansen y TToffer, (1901) 

1 K. B 390 
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fitifih^eeeeof histtot is not within the dass of 

acts whi^ he is itnpliedly anthc^jrised to do^ 

Where en acrent^ actiag on behalf of a vendor, makes 
{ratjdolent misrepresentations which induce the sale, the prinoi^ 
pal is iia.bld in an action for deceit, although he did not authorise 
the agent to make the misrepresentations®. So a local authority 
is liable to contractor for fraudulent misrepresentation, made by 
their agent, a^o the nature of the work to be done under the 
contract®. A clause in a contract by which the principal dis¬ 
claims responsibility for the accuracy of statements made by his 
agent does not exempt the principal from liability for the 
agent’s fraudulent misrepresentations®. 

In Lloyd v. Grace^ Smith & Co/, a solicitor managing clerk, 
who had a general authority to conduct the conveyancing busi¬ 
ness of his principal, induced a widow to give him instructions 
to realise certain properties with a view to the re-investm^nt 
of the proceeds. For that purpose she handed him her title 
deeds, for which he gave her a receipt in his principal’s name; 
and, at his request, she-signed two documents, which were not 
read over or explained to her, and which she thought wore 
necessary for the realisation of the properties. The documents 
we^ in fact conveyances of the properties to himself; and he 
afterwards disposed of the properties for his own benefit. Held, 
that the principal was liable for the fraud. 

If an agent, having control of his principal’s business, 
fraudulently prefers a particular creditor, that is a fraudulent 
preference by the prineipal®. 

It is no defence to an action against a principal for a tort 
committed by his agent that the act oomplained of amounted to 
a felony on the part of the agent, if the act is otherwise within 
the scope of his authority", nor the fact that the act was expressly 
forbidden in any way, affects the liability of the principal.’ 
The doctrine that a person injured by a felonious act cannot 
seek civil redress without prosecuting the felon does not apply 
where the principal is sued in respect of the wrongful acts of 
his agent". 

The principal is liable civilly to third persons for frauds, 
deceits, concealments, misrepresentations, torts, negligence and 
other malfeasances, or misfeasances and omissions of duty of 
his agent in the course of his employment although the princi¬ 
pal did not authorise or participate in or, indeed know of such 
misconduct or even if he, forbade the acts/ In Sektinder v. 
Noc(yijcri^°, plaintiffs and defendants’earriqd on business in the same 

1. Poland V Parr, (1927) 1 KB 236 

2, Ifem V Ntdfofs, (1701), 1 SaJk 289, Htlo Marmfacturtnt/ Co WilIiAninon (1911), 
28TL.B 164, C.A 

8. Peatson V, Dubhn Coiyot ahonj (1907) A C 35J 

4 (1912) A. C. 716. 

6. Re Drabble, (1930) 2 Ch. 211. 

6# Osbot*ne v, Gtllei, L.B. 8 Exeh. 88; Taluk Board ▼ Burde, 31 Mad. 61 

7. Litnpua V. London General Omnibue Co., 1 H. & C 526; Sherjrn t. ^Alimuddit 48 
Cal. 611. 

6. Tatuk Board ▼. Burde, 81 Mad. 51. 

9. ^orjan y. AHmuddi, 43 Cal. 511, 
la 11 0.L.B 647. 
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plim^e And when tnember of either took edventAge of 
the opportnnity to ^ tbe same pereon to ptirehaee goods on. 
their behalf A memW of defendant’s firm, who was sent to 
Calcutta, through his own negligence lost a sum of money 
given by plaintiffs to defendants for purchase of goods. The 
court held that the defendant's firm and not only the particular 
member by whose negligence the money was lost, was res¬ 
ponsible. 

As already observed, an agent acts within the scope of his 
authority when he acts by authority of his principal or, other¬ 
wise in the course of his employment. What is meant by the 
term ‘course of employment’ is largely a question of fact. An 
agent is acting within the course of his employment when he 
is engaged in doing for his principal either the act consciously 
and specifically directed or any act which can fairly and reason¬ 
ably be deemed to be an ordinary and natural incident or 
attribute of that act or a natural direct and logical result of it\ 
It is not merely a question of time or place. Every act ^whioh 
an agent or servant may do while he is in the place appmnted 
for the service, or during the time in which he is engaged in 
the performance, cannot be deemed to bo ‘within the course 
of the employment' or ‘within the scope of the authority’. The 
test lies deeper then that; it inheres in the relation which the 
act done bears to the employment. No act can be deemed to 
be within the course of the employment, unless, before looking 
at it, it can fairly be said to be a natural, not disconnected and 
not extraordinary part or incident of the service contemplated*. 
Thus, a servant, who, while driving his ma'-ter’s team upon the 
mosier’sjbusiriess amuses himself by striking people, within reach, 
with the whip which he holds in the other hand, does so while 
he is acting generally for hie master and while he is in the 
place in which his service requires him to bo, but his act in 
striking people with the whip is not within the course of his 
employment, and his master is not liable’. While if he strikes 
people to clear his way through, the act though unauthorised 
and improper and even against the wishes of the master or 
against his instructions or expressly forbidden by him, is in the 
course of his employment as it is done in furtherance of and 
incidental to the service in which he is employed^ Where the 
manager of sewage farm, in order to improve the drainage 
scoured a brook separating a third person’s land from the farm, 
pared down the bank of such land and cut down some bushes 
therein it was held that the farm owners were not liable for 
the trespass, which they had not authorised, because it was out¬ 
side the scope of the manager’s erpployment to do any act out¬ 
side the farm**. 

Section 23B of the Indian Contract Act, 1872, prescribes as 
follows: 


1. Mechem. S.UB79. 

a. Bog Sittiar, p. 625. boo also the castes citrd abo\e. 
a Meehom, B. IBSO. 
i, Meohom. B 1881, 

5. Bohnbroke y, SirlniloM, L. B 9 C. P. 505. 
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coaiinitiML hy «fMli 
B ytfai| to m CQtifM or ni»ir bluinen for their principals, mvo 
die aMM clfMt on Agreements made by such agents as if such 
Bltompresentations or frauds had been made or committed by too 
prinripue: misrepresentations made, or frauds eommittcd 

by agents, in matters which do not fall within their authority, do 
net aA^t their principals. 

rUiUBTBATIoas 

(ft) A, bftiBg B*s agent for the sale of goods, mdqoea G *to buy them by a roisrepre- 
sentation, which he was not authorised by B to make. The contract is voidable 
as between B and 0 at tiie option of C. 

(b) A, the captain of B’s ship, signs bills of lading withont having received on boaid 
the goods mentioned therein The bills of lading are void os between B and 
the pretended consignor 

The law on the subject was thus explained by LordLindley 
in a judgment delivered in the Privy Council: "The law upon 
this subject cannot be better expressed than it was by the 
acting Chief Justice (of New South Wales) in this case. He 
said: ‘Although the particular act which gives the cause of 
action may not be authorised, still, if the act is done in the 
course of employment which is authorised, then the master is 
liable for the act of his 8ervant^ This doctrine has been approv¬ 
ed and acted upon by this Board in Mackay v. Commercial Bank 
of Now BrunsioicW, Svcire v. Francis,^ and the doctrine is as 
applicable to incorporated companies as to individuals. All 
doubt on this question was removed by tho decision of the 
Court of Exchequer Chamber in Earwick v. English Joint Stock 
Bank^^ which is the leading case on the subject. It was dis¬ 
tinctly approved by Lord Selborne, in the House of Lords, in 
Houldsuoorth v. City of Glasgow Bank^^ and has been followed in 
numerous other cases”.® 

In the passage here referred to as now the leading autho¬ 
rity, Willes J., delivering the judgment of tho Exchequer 
Chamber, said: 

“With respect to the question whether a principal is 
answerable for the act of his agent in the course of his master’s 
business, and for his master’s benefit, no sensible distinction can 
be drawn between the case of fraud and tho case of any other 
wrong. The general rule is, that the master is answerable for 
every such wrong of the servant or agent as is committed in the 
course of the service and for the master’s benefit, though no 
express command or privity of the master be proved®. That 
principle is acted upon every day in running down cases. It 
has been applied also (in various casesni trespass, false imprison^ 
ment by servants of corporations acting in supposed execution 
of their duties under by-laws, and the like). In all these oases it 
may be said, as it was said here, tliat tho master has nob autho- 

1. (1874) L. R 5 P. 0. 394 
(1877), 3 App Oftfl. 106. 

3. (1867). L. B. 2 Eft. 259. 

A (1880). 6 App. Ca; 817. at p. 326. 

5 lAfia Amturanee Co v. Bromn (1904) A. 0. 423. 4g7. 

6. Bee LmtghUr v. Poinitt* (1626) 6 B. A 0. 547, at p. 564* 
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hek he hm put the e^geut in his place to do that dass of sets 
apdf^be must be auswerable for the maujier iu which the agent 
has oonduoted himself in doingr the business which it was the 
act of the master to place him in/’^ As already observed, the 
words “for the*master’i benefit/^ which occur in this judgment, 
were applicable to the case before the Court, but must not be 
taken as restricting the scope of the rule. If the act belongs to 
an authorised class, it is not material whether the agent intends 
the principal’s benefit or not, nor whether the principal in fact 
derives any benefit. 
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Where a principal or his agent makes a representation 
which is false to the knowledge of either of them, the principal 
is renponaible to the same extent as if the person making the 
representation had knowledge of its falsity. In this respect the 
principal and agent are one, and it matters not which of them 
makes the representation and which had the guilty knowledge* 
The principal is similarly liable where one of his agents makes 
a false representation and another of his agents has knowledge 
of the true facts^ if the latter also knows that the representation 
is being made^. 
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Where the money or property of a third person is received 
by an agent while acting within the apparent scope of his 
authority or is received by the principal; and is misapplied by 
the agent, the principal r? liable to make good the loss® In 
Thompson v Be//,® a local manager, acting as agent for a bank 
induced a lady to invest money in paying oif a certain mortgage 
The money was paid to him for that purpose, and he misappro¬ 
priated it. Held, that he was acting within th*^ apparent scope 
of his authority in receiving the money, which must therefore 
be deemed.to have been received by the bank, and that the bank 
was liable to repay it. Similarly, in Swire v Francis^ an agent, 
acting apparently in the ordinary course of business, sent an 
account to A, representing that certain advances had been made 
on his account; and drew on him for the amount. Ii was with¬ 
in the scope of the agent’s authority to make advances of that 
kind, but he had in fact misappropriated the money, and had not 
made the advances. A accepted and paid the bill. Held, that 
the principal was liable to A for the amount. 
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Where, by any wrongful or unauthorised act of an agent, 
the money or property of a third person comes to the hands of 
the principal, or is applied for his benefit, the principal is liable 
jointly and severally with againt to restore the amount or 
value of such moneyfor property®. Where a manager, who had 
no authority to account, having overdrawn the account and 
misapplied the money, borrowed £ 20 for the alleged purpose of 
paying the principal’s workmen (but really to make up the 

1. L.B 3 Ex. 369, at pp^365, 366. 

2. Ptarton v. Dublin Cur^QraUont (1907) A. 0 351. 

e. London County Fro$ koM, etr Co v Bot holey, etc Co 155 L. T. 190, 0. A. ' 

4. Anylo-S&dUBk Boot Suyar Corporation t. Spaldmg U D C (1937) 2 E B. 607. 

0. Bowatead, Art 103, p. 357 and the anthonbos cited tberein, 

6. (1604), 10 Ex. 10. 

7, (1677). 3 App. Ooo. m 

k Bewatead Art. 104. p. 967. 
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t-h© principals account, and drew on 
aeootmt to pay tba workmen, held, that the £ 20 having been 
applied the benefit of the principal, he was liable to repay the 
amount to the lender.* Where the secretary of a company forges 
and discounts certain bills of exchange, and pays the proceeds to 
his own account, upon which he draws cheques in tavour of the 
company, the company is liable to the discounter to the extent 
that the proceeds of the bills have been applied for its benefit.® 
Similarly, where an agent sells, under a forged power of attorney, 
stock belonging to A, and pays the proceeds to his principars 
account, the principal is liable to A for the proceeds.^ In Olyn 
V. J^ker,* a banker, having without authority sold certain bonds 
belonging to A, delivered to A certiiin other bonds belonging 
to B, telling A they were taken m exchange for his bonds. Held, 
that A must deliver up the bonds to B, or pay him their value. 

It has been held under the English law that there is no 
remedy against the Crown, by petition of right or otherwise, for 
any wrongful act or omission of a public agent®. 

Corporations, under the English law, including incorporat¬ 
ed companies, local authorities and statutory undertakers are 
liable for the wrongs of their agents to the same extent as an 
individual principal would be, except where the act of the agent 
is ultra vires of the corporation. This extends to cases in which 
malice in fact is an essential ingredient in the wrong.® Thus, a 
company is liable for the wrongs of its agents committed in the 
course of their employment, eg , wrongful detention or conver¬ 
sion,^ wrongful distress," trespass® or fraud*”. In Lindsey C. C. v. 
MarshalV^ the medical officers in charge of a maternity, home 
maintained by ajcounty council admitted a patient for her con¬ 
finement, without informing her that there had been a recent 
case of puerperal fever in the home and that she would be ex¬ 
posed to infection. The patient contracted puerperal fever. 
The county council were held liable in damages. But physi¬ 
cians, surgeons and nurses on the staff of a hospital belonging to 
a local authority do not act as agents of the authority in render¬ 
ing medical treatment; and the authority is not responsible for 
their negligent treatment of a patient in this respect, if due care 
has been exercised by the authority in the appointment of the 
staff.A constable of the borough police is not the agent of the 
borough corporation in exercising police duty.” 
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10 Rangtr v. Q. W. By. (1864), 6 H. L. Cas. 72. H. L. 

11 (1937) A. 0. 9T. 
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Eailway and tramway companies arc responsible for the 
torts of their servants committed in the course of their employ- 
ment, e, for assault upon passengrers.^ Such servants have, 
irenerally, implied authority to remove passengers from carriages 
in which they are travelling without having paid the proper 
fare, or are misconducting themselves; and if, under misappre¬ 
hension, they eject an innocent person, the company is liable 
for their acts.^ Where a porter, believing that a passenger was 
in the wrong train, pulled him out of the compertment, it was 
held that the jury might find that the porter was acting within 
the scope of his employment, although it was not part of the 
porter's duty to remove passengers from the wrong train.® 
Where the servant of the company is entitled to ejecta passenger, 
the company will be liable if necessary violence be used.* But, 
in any case, the company will not bo liable if the servant be 
acting from private spite and not in purported pursuanoe of 
his duty.® 

In PouUon v. L, & S. W, 7?y“., a station-master detained a 
person for not having paid the fare for his horse, the railway 
company having no power to arrest in such cases. Held, that 
the company was nob liable, because it was beyond its powers 
to authorise the detention, and the act was therefore necessarily 
outside the scope of the station-master’s employment. Other¬ 
wise, if the company had power to arrest’. Where a train 
conductor gave a passenger into custody for tendering what the 
conductor thought was bad money, the company was held 
liable®. 

In Citizeaf Life Assurance Co. v. Browrf A, who had been 
an agent of an insurance company, and had entered the service 
of a rival company, visited policy-holders in the first mentioneil 
company in order to persuade them to transfer their insurances 
to the rival company, and made derogatory statements concern¬ 
ing the first mentioned company. B, who was a superintendent 
of agencies of the first company, in order to counteract the 
injury A was doing to the company's business, but without being 
expressly authorised to do so, wrote a circular letter to policy¬ 
holders containing defamatory statements concerning A which B 
knew to be false. It was held that malice of B was imputable 
to the company, and the libel having been published in the 
course of B’s employment, that the company was liable there¬ 
for. So, it has been held that a voluntary association is liable 


1. The fact that the »gent haa been convicted and punished for the assault doOb 

not affect the liability of tho pnncipal Di/er v. IHiindai/, (1895) 1 Q H 742. 

2. Loivf V G N /?y. (1893), C2 L. J. Q B. 524, WhUakev v L. C. C. (1916) 2 

K. B. 67G. 

3. BayUy v. Manrh('ilfi\ Shtffield and LineolnahirB Ry (1873), L. R SO P 148. 

4. S^ymonr v. Gieenuood\ Gteemvood v SBymour^ (1861), 7 H. & N. 355. 

6. V. L, r C (1916), 85 L J K. B. 1177. 

6. (1B67), L R. 2 Q B 534 Hee also Oi ntMon v. G, W. By. (1917) 1 K. B. 59B 

7. Gaff V 0 N. Ry (1861), 30 L J Q. B. 14B. A special constable of % railway 

company is a aerirant ot the company: Lnmheri v. 0 E. Ry., (1909) 2 K. B. 776. 

8. Furlony v SoutJi London Tram Co (1884), 48 J P. 329, Perea v. Olaceow Oorpn; 
' (1922) 2 A. C. 299. 

9. (1904) A. C 423. 
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for by its seryant in the course of his employ- 

mmt, without special instructions.^ And an action for 

malioioo^ proaacption is maintainable against a corporation or 
inooiix^rated conapany * 

Ithas been held under the English law that no action will 
lie agniiiSt a trade union whether of workmen or masters* or 
against any members or officials thereof on behalf of themselires 
and all other members, in respect of any tortious act alleged 
to have been committed by or on behalf of the trade union.^ 

Again* under the English law, where damage is suffered by 
any person as the result of a tort, whether a crime or not, judg¬ 
ment recovered against any tortfeasor liable in respect of that 
damage is not a bar to an action against any other person who 
would, if sued, have been liable as a joint tortfeasor in respect of 
the same damage. 

If more than one action is brought in respect of that 
damage or on behalf of the person by whom it was suliered* or 
for the benefit of the estate or of the wife, husband, parent or 
child of that person against tortfeasors or otherwise, the suras 
recoverable under the judgments given in those actions may not 
in the aggregate exceed the amount of the damages awarded by 
the judgment first given and in any of those actions, other than 
that in which judgment is first given, the plaintiff will not be 
entitled to costs unless the court is of opinion that there was 
reasonable ground for bringing the action. 

Any tortfeasor liable in respect of that damage may recover 
contribution from any other tortfeasor who is, or would if used 
have been, liable in respect of the same damage, whether as a 
joint tortfeasor or otherwise, so, however, that no person shall be 
entitled to recover contribution under this provision from any 
person entitled to be indemnified by him in respect of the liabi¬ 
lity in respect of which contribution is sought. 

In any proceedings for contribution under this provision 
the amount of the contribution recoverable from any person is 
such as may be found by the Court to be just and equitable 
having regard to the extent of that poi\>>on’s responsibility for 
the damage; and the court has power to exempt any person from 
liability to make contribution, or to direct that the contribution 
to be recovered from any person shall amount bo a complete 
indemnity.* 

MiBrepre«eit* 

Ti has been held that Jio action can be maintained against ution by 
a principal in respect of any representation as to tho chai’acter, 
conduct, credit, ability, trade or dealings %d anotlier person, to 
the intent that such other person may obtain credit, unless such 

l. EUis V- National Free Labour Aftsn., (1805), 7 F. 629. 

SI. Cornfond v. Carlton Bank (1899) 1 Q. B. 392. 

3. bowstcad, Art 106, p. 261 and tho autlionlios cilod therein. Tbn sertioii applies 

wliethnr tho alleged wrong ih uomimttod in contemplation or fnrtheranco of a 
trade diopute or not: Varher v. London Society of (1913) A.C. 107; 

It extends to an action for flii inimirtion. Ware and De Frevifh v. Motor Trader' 

Aesen (1921) 3 K. A. 40. 

4. Huwatuad, Art. 107, p. 261. 
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75. AdMi^Ms by agtoti, 

S. 18 of the Uvidenoe Aot provides that staten^ents made 
by an agent to a to any proceedings, whom i^^Court 

regards, under the clroumstances of the case, as expressly or 
impliedly authorised to make them, are admissions; and S. 21, 
that admissions are relevant and may be proved as against the 
person who makes them. The Contract Aot is silent on the sub¬ 
ject; but the following statement of the English law, on which 
the provisions of the Evidence Act are e^ddently founded, will 
be useful. 

An admission or representation made by an agent is 
admissible in evidence against the principal in the following cases; 
namely, 

(a) Where it was made with the authority, express or 
implied, of the principal; 

(b) where it has reference to some matter or transaction 
upon which the agent was employed on the principal’s behalf 
at the time when the admission or representation was made in 
the course of that employment; 

(c) where it has reference to some matter or transaction 
respecting which the person to whom the admission or repre¬ 
sentation was made had been expressly referred by the princi¬ 
pal to the agent for information. 

Provided always, that a report made by an agent to his 
principal cannot be put in evidence against the principal by a 
third person as an admission made on behalf of the principal. 

No principal is bound by any unauthorised admission or 
representation concerning any matter upon which the agent 
who made it was not employed on his behalf at the time when 
it was made, or which was not made in the course of the agent’s 
employment, unless be expressly referred to the agent for 
information on the particular matter*. 

Where the admission made by agent binds the principal, 
it binds him to the samo extent as it would have done if he 
had made it himselP. 

Where a parcel sent by railway was lost in transit and the 
stationmaster in the ordinary course ot his duty, made a state¬ 
ment to the police as to the absconding of a porter, the state¬ 
ment was held admissible in evidence as an admission by the 
railway company^ 

A shipmaster contracted hy oharterparty to carry certain 
goods. In an action against the shipowners for not carrying 
and delivering certain of the goods, letters written by the master 


1. Statntd of Fiauds Amendment Act, 1028 (9 Geo. 4, C 14), 8. 6 ■ Beo Bowstond 
Art. 108, p. 263 and the aathoiitics cited therein. 

% Bowstead, Art 109, p 269; Halabury, Vol. I, 2nd Edn., Art 476» p 990 

3. HaUbnry, ihid 

4. Kirkelaft v Fvmem, Ily (1974)^ L. B. 9 Q B 468. 
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in evidtoce to show that the 

ScL where in who wee 

ftchnowledffed having reoeived 
theeiii ft W»e held that the acknowledgment was evidence of a 
deliver? to m prinoipal*. 

X prtmi^ by an agent employed to pay workmen for the 
work done oari be used againet the principal as evidence that 
money ie due, and if in wri^ng and signed as an acknowledg¬ 
ment, to prevent bar of limitation^ So is a statement of account 
by a wife carrying on business on her husband^s behalf and 
purchasing all the goods required for such business.* So, a 
part payment by an agent, in the course of his employment, of 
a debt owing by the principal, interrupts the operation of the 
statute of Limitations*. 

A solicitor or counsel is retained to conduct an action. 
Statement® made by him in the conduct and for the purposes of 
the action are evidence against the client®. Where an officer 
or member of a corporation or company answers interrogatories 
on its behalf, the answers may be read as an evidence against 
Where A refers B to C for information concerning a certain 
matter, statements made by C to B, concerning that matter are 
•vidence against A^ 

But any statement made by an agent to his principal cannot be 
used by any third person as evidence against the principal as it 
falls within the privileged communications®. Where the chair¬ 
man of a company made a statement at a meeting of share¬ 
holders, it was held that such statement could not be used as evi¬ 
dence against company by a third person^®. So, where an agent 
wrote letters to his principal containing an account of transac¬ 
tions performed on his behalf it was held that such letters 
could not be put in evidence against the principal by any third 
person**. 

Where the secretary of a tramway company represented 
that certain money was du« from the company, it was held that 
the company was not estopped by such representation from 
saying that the money was not due, because it was not within 
the scope of the secretary’s employment to make any such re¬ 
presentation**. Similarly, where an agent, authorised to pay a 
certain sum of money in exchange of the whole debt due from 
the principal, on the creditor refusing to accept the amount 
in full discharge of the debt, paid it in part payment being 
beyond the ordinary scope of the agent's employment could not 

1 Bnthh Cotumhtiit €tc. Co. v Nttilfshtp (1SG8), L B. 3 C. P 3]0 

2 fUlfffa V Laurence (1789), 3 T R. 454 

3 V. Palmer (1804), 5 Ebp 145 

4 Andcjsonv Sandet^on, 2 Stark 204; E nerson v Blonden (1794), 1 142 

5. JonM V. Hughes (1850), 5 Ex 104, He Hipe, hdie^ v. (1899) 2 Ch 107 

6. Muishm V. CVi^, (1815), 1 Camp, Hnlht v fV'otmnn (1861) 3 L T 741 

7 ^elebach etc. Co. v. N'eio Sunlrght Co (1900) 2 Ch I. 

8 Wtllinms v. Innes (1808), I Camp, 364. 

9 He DiamU {Siimalra) Rubber Estates, 107 L T. 631, Heynei v. Pearson, 4 Taunt. 
G62; Kahl v. Janarn, 4 Taunt 565 

10. He Pemla Pfevidendt etc. Co., £> p Abbott, 22 Ch. D 593 
11- Langkom v. AVniift, 4 Taunt, 511. 

12. Brit» nett V. South London Tram Co , 18 Q B D, 815, C. A. 
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l)e vmd by tfab creditor eiramet the sriiiolpel to {prevent bar 
0l his claim by the statute oi limitatioa\ So statements made 
by a solicitor or counsel retained for the conduct of an action, 
not in the course of or in connection with and for the purpose 
of the conduct of the claim but only in casual conve^8at*on^ 
or in connection with and for the purpose of another action of 
the same client^ cannot be used as euimisaions of the client. 

In an action against a railway company for not delivering 
certain cattle within reasonable time, it appeared that a servant 
of the company, a week after the alleged cause of action arose, 
in answer to the question why he had not sent on the cattle, 
said that he had forgotten them. Held, this admission was not 
admissible in evidence against the company, because it concerned 
a bygone transaction^. 

76. Notice to the agent when and how far equivalent to notice 
to principal. 

Any notice to or information obtained by the agent, pro¬ 
vided it be given or obtained in the course of the business transact¬ 
ed by him for the principal, shall, as between the principal and 
third parties, have the same legal consequences as if it had 
been given to or obtained by the principal. 

ILLUSTRATIONS 

(a) A ifl employed by R to buy iiom 0 oeiiam goods, of which 0 is the appaioid 
owner, and buys them accoidingly In the couise of the treaty for the sale 
A Icains that the goods leally belonged to C, but ii is ignoiant of that fact 
R IS not entitled tu set oil a debt o\iing to him liom C against the priie ot 
the goods 

(b) A IB employed by B to buy from C goods of which C is the appaient ownei 
A was, befuic he was so cniployod, a sen ant ol C, and thou learnt that the 
goods 1 sally belonged to I), but B IS ignoiaiit ol that tart In spite of the 
knowledge ot his agent, B may set off against the puce of the goods a debt 
owing to him fiom 0. 

(S'. 229f Indian Contract Act, 1872 ) 

The rule laid down above is intended to declare a general 
principle of law ‘‘It is not a mere question of constructive 
notice or irifluenco of fact, but a rule of law which imputes the 
knowledge of the dg-eut to the piincipal, or, in other words, the 
agciiey extends to receiving notice on beh,ilf of his principal 
ot Avlidtever is malenal to be stated in the course of the pro¬ 
ceedings ” 

But by the terms of the present section, which are cited in 
the same judgment, the application of the principal is limited 
by the condition that the agent’s knowledge must have been 
obtained” in the course of the Inisuiess transacted by him tor 

1 V (1SS5), 2 Hmg N t 211 

2* Fpich \. Liftm (ISdG), 9 Q B 147, PmKtn'i v. IIutiK^hmv (1914), 9 Q B, 1472 
Stark 239, Richardson v iVto (1840), 1 M ft G 896 

S. macUtonex. Vihon, (1357 ) 23 L J E* *21 

4 (Sf. By V ir»//ia (1865), 34 L JC P 195; Johnston v. L^ndatny (1989), 63 J P.599 

5 Judgement ot the Ptivy Council in Hamp^al Stngh v. Balhkadar tHngh (1902)29 
I A 203, at p 212 
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the prinMpi^*.^’ This is further enforced by iJIustration (b), 
^hioh to be taken from decision of the court of 

Cotuoron Pleas in 1863. Hare the general rule was laid 
down as beinif^’ that whatever an agent does within the scope 
of his employment, and whatever information comes to him in 
the course of his employment, as agent, binds his principal”.* 
This limitation, however, was rejected by the court of Exche¬ 
quer Chamber, which unanimously reversed the decision of the 
Common Pleas, and held that the buyer was not entitled to 
set off a debt due to him from the factor. ‘‘We think”, the 
court^ said, "that in a commercial transaction of this description, 
where the agent of the buyer purchases on behalf of his princi¬ 
pal goods of the factor of the seller, the agent having present 
to liifi mind at the time of the purchase a knowledge that the 
goods he is buying are not the goods of the factor, though sold 
in the factor’s name the knowledge of the agent, however acquir¬ 
ed, is the knowledge of the principal.” 

Pollock and Mulla comment^: 

"Thus the law of British India on this point follows the 
reversed decision of the Court of Common Pleas. It may have 
been a deliberate preference, or it may be permissible to con¬ 
jecture that the section was originally drafted in 1864 or 1866, 
before the report of the case in the Exchequer Chamber was 
published, and that report wes afterwards overlooked. Pro¬ 
bably the difference is seldom of practical importance, but it 
seems inconvenient that such a difference should exist between 
English and Indian law without very strong reasons”. 

Bowstead® thus states the English law on the subject:— 

"Where any fact or circumstance, material to any transac¬ 
tion, business or matter in respect of which an agent, isemploy- 
ed, comes to his knowledge in the course of such employment, 
and is of such a nature tliat it is his duty to communicate it to 
his principal, the principal is deemed to have notice thereof as 
from the time when he would have received such notice if the 
agent had performed his duty and taken such steps to communi¬ 
cate the fact or circumstance as he ought reasonably to have 
taken. Provided that— 

(a) Where an agent is party or privy to the commission 
of a fraud or misfeasance upon or against his principal, his know¬ 
ledge of such fraud or misfeasance, and of the facts and circum¬ 
stances connected therewith, is not imputed to the princi¬ 
pal; and 

(b) Where the person seeking to charge the principal 
with notice know that the agent intended to conceal his know- 

1. See ChaUldtiB Lnllubhai v. Daijal Mowji (]907) 34 I. A. 179 at p.J 184—31 Bom, 
566, at p. 581, 

2. V. Nonvond (1863) 14 C.B.N.B. 574, 687, Krlt C, J. Willes J. and 
Keating J. delivered judgments to the .same effect. 

3 8.C, in Ex. Ch 1864, 17 C B,N S 466, 481, Thia is conliary to Siory’a opiiiioo 

S.A. (fi. 140), but 16 accepted bj his later editore and in American decieione to 
which they refer. 

4. Indian Coiitraot & Specifle Belief Acts, 7tb Edn , p. 600* 

6. Art, 110, p. 267. 
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ledgro the principal, Btioh knowled^re is not imputed to the 
prinoipaJl. 

Knowledffo acquired by an ai^rent otherwise than in the 
course of his emyloyment on the principal’s behalf, or of any 
fact or circumstance which is not material to the busineE;>s m 
respect of which he is employed is not imputed to the principal” 

The following? are illustrations from the English authorities 
of the rule stated in section 229 of the Indian Contract 
Act: 


An agent of an insurance company having negotiated a 
contract with a man who had lost the sight of an eye, it was 
held that the agent’s knowledge of the fact must be imputed to 
the company, and that it could not avoid the contract on the 
ground, of non-disclosure thereof by the assured’. 

A ship was driven on a rock and damaged The master 
afterwards wrote a letter to the owner, but did not communicate 
the fact of the ship having been damaged, and, subse¬ 
quent to the receipt of the letter, the owner insured the ship. 
Held, that the master ought to have communicated the fact, and 
that therefore the owner must be deemed to have had knowledge 
of it at the time of the insurance^. So where an agent shipped 
goods, and having heard of loss, purposely refrained from tele¬ 
graphing to the principal because he thought it might prevent 
him from insuring, it was held that it was his duty to have 
telegraphed; and that an insurance effected bv the principal after 
the time when he would have received the telegram was void on 
the ground of non-disclosure of material facts^. 

The knowledge of an agent is not imputed to the principal 
unless it is of something that it is his duty as agent to communi¬ 
cate to the principal. A broker was employed to effect an 
insurance, but did not effect it. Subsequently, another broker 
effected a policy in respect of the same risk, on behalf of the 
same principal. It was sought to avoid the policy on the 
ground of the noii-disclosure of a material fact which had come 
to the knowledge of the first-mentioned broker in the course of 
his employments, but which he had not communicated to the 
principal, and which was not known, either to the principal or 
to the broker who effected the policy. Held, that the policy 
was vahd^. It is not the duty of a broker who is employed 
to effect an insurance to communicate material facts coming to 
his knowledge to the principal, but only to the insurer.^ 

Nor will notice given to or information acquired by an 
agent of circumstances which are not material to the business 
in respect of which he is employed be imputed to the principal. 
Thus where directors of a banking company, who had no voice 
ip the management of the accounts, acquired a knowledge of 
certain circumstances relating to the accounts, it was held that 


1. Bmfiden v. I^ondon^ eie» Am Co, (1692) 2 Q B. 634, C.A. 
9. Oiudoimna v. Kinff, (1618) I M. A 6. 35. 
a JPnmdfo^t ▼. MontefioH (1867), L.B, 2 Q.B. 511. 
i. V, (1867) 19 App. Gaa 581* 
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aariJiotioe of sWla oircmantuneea 
t: iStf^rtop®, an underwriter sowgtt to av<m 
uutheiri^aud ofthe uoii'disclosure of a materidl £aot. 
had been disoloeed to his solicitor, but had not beftE 
00 iiKinuilioat^d to him, Held, that he was not bound hy tW 
iHsdlosil]^ cMMirse of a solicitor’s employment to receive mercan^ 
0 e notioas as mercantile transaction. 

The secretary or a director of a company, in his private 
capacity, and when he is not transactine the business of tlie 
oompany, casually acquires knowledge of certain facts concern¬ 
ing the company’s business. That does not operate as notice to 
the company of such facts^ So, if a person is secretary of two 
companies, knowledge acquired by him as secretary of oUe of 
the companies will not be imputed to the other company, un¬ 
less the knowledge was acquired in such circumstances as to 
make it his duty to communicate it to such other company^ 

An important exception to the rule that the knowledge of 
an agent is equivalent to that of the principal exists in cases 
where the agent has taken part* in the commission of a fraud 
on the principal. In such cases notice is not imputed to the 
principal of the fraud or the ciivumstances connected therewith, 
because of the extreme improbability of a person defrauded* 
So, where the directors of a company took part in a mis-, 
feasance against the company, it was held that their knowledge 
did not operate as notice to the company of the misfeasance*. 
On this ground it has been held in India that notice will not be 
presumed to have been given by an attorney to his client, 
when such notion would involve a confession by the attorney 
of a fraud practised by bimselF. But tbe exception does not 
apply where the fraud is committed, not against tbe principal, 
but against a third person”. 

The constructive notice of a fact which the agent knew 
cannot be imputed to the principal when it was not to the 
interest of the agent to disclose the fact to the principal and 
which the agent did not in fact disclose®. But the mere fact 
that the agent has an interest in concealing facts from his princi¬ 
pal is not snlEcienl to prevent his knowledge of those facts from 
being imputed to the princ/ipal where it is his duty to communi¬ 
cate them*®. Where a solicitor induced a client to advance 
money on mortgage, and atterwards induced another client to 
advance money on the same land, it wa^ held that the last 
mentionod client must be deemed to have had notice of the 

1. Poweh V. Page (1846), 3 C.B 16. 

9. (1885), 16 Q.P.l). 363, flee aJco Tea^as Co, v. fiombifg Bttnhittg Co. (1990) 46 I- 
A. 950—44 Bom. 139—44 1 C. 121; fCifde \ Gibson, (1848) 1 ilX, Cart. OOIJ. 

3. Hoiriete Owisralt Parity Ttamuoifs Jhuon fV (1884), 14 Q. 494, JVi? 

JPayne Young v Pagne, (1904) 2 Oh. 608. 

4* iZa Fenwick, Deep Sea Fishery Co.*s Ctuim (1902) 1 Ch. 507. 
is. Cave V. Caw, Ghajilin v. Gave (1880), 15 Oh, P 639- 

6. So Fitzrog Bessemer Steel Co (1884), 50 L.T. 144. 

7. v. Uankupankni (1875) 12 B.H 0. 262- ' 

a Soureot v. Saoage (1966) P.B 2 Bq 134; Duron v. Winch (1900) I Ch, 796, 

9, Tescai Co. ? Domhav Bunking Co. 46 I.A. 250^=^544 Bom. 189. ** 

10, l%&mpoon V. VaHm-ighi (1863), 83 Beav. 170. 
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propi^llfy and hit^imlt dmws the purchase or mortgage deed and 
oarties the trausaotioh through on behalf, and with the consent, 
of the purchaser or mortgagee, the purchaser or mortgagee 
must be deemed to have notice of all circumstances knoi^irn to 
the solicitor even if the solicitor fraudulently conceal them*. 

' An insurance proposal form, signed by the. proposer con¬ 
tained untrue answers which wore warranted to be true and 
which formed the basis of the contract. The answers wore 
filled in by the insurance company’s agent, whom the proposer 
had requested or permitted to fill in the form, after informing him 
of the true facts. Held, that the company were entitled to repu¬ 
diate liability on the ground of the untrue answers^ The agent:, in 
filling in the form, was the agent of the proposer. If the ai?ent 
knew that the answers were untrue, he was committing a fiaud 
which prevented his knowledge being the knowledge of the 
company; if he did not know, he had no knowledge to be imput¬ 
ed to the company.^ 

It is to be observed that notice through an agent is nut 
the same thing as constructive notice, and should not be confus¬ 
ed with it. The agent’s knowledge is imputed to the principal 
without regard to any question ot what the principal in person 
knew or might have known. Such is not I he nature of con¬ 
structive notice. A man is saitl to have eonstructivo notice ot 
that which he is treated as having known because, 1 hough 
not proved to have actually known it, he might and onglit tn 
have known it with reasonably diligent use ot the means ot 
knowledge at his disposal Now an agent’s constructive as 
well as his actual notice may be imputed to the principal in an,\ 
transaction where constructive notice has to be considered .it 
all^ On the whole, then, a man may have notice eillier by 
himself or by his agent, and that notice may be cithei actual oi 
(in an appropriate case) constructive^ 

Indmii Cases. ^ mortgagor employing an attorney, who also acts for 

the mortgagee in the mortgage transaction, must be taken to 
have notice of all facts brought to the knowledge of the attorney 
So where there are co-vendees, and they stand to each other as 
principal and agent notice to one is notice to another. Such 
notice is imputed to the principal and fixes him with knowledge 
whether it is communicated to him or not though an exception 
is admitted to this rule where tlipre has been fraud on tlip part 
of the agent". In a contract for sale of goods, thevcndoiwS 
gave notice to the agent of the purchaser to take delivery 

of the goods agreed to be sold. Held, that this was a suffi¬ 
cient notice and that the vendors v/ere not liable to be sue<l 
for breach of contract’. On the same principle, the knowledge 

1, Holland V, ffaH (1871), L. B 6 Oh. 678. 

2 AUerbufy y. WalliB (1856), 25 L J. Oh 4C5, 0 A. 

3. y, Hoad Ttnnsporit pto Oo (1929) Jf K B 366; Dunn v Oimn 

Accident, etc, (1933) 60 T L R. 82. 0 A. ^ 

4 Bee Pollack A^Malle, p 602. 

5. Hrahmo Datt v, Dhnrmo Das, 26 Oal 381. 

6 Hasila v. Hansh Ram A IB 1929 hs\u 500-119 1 0 754 

7 Niamd Mm v. Haht Bam, 160 P L K 1916, 
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^ broker on behajf of the shipowner shoald be impaV 
e| to the i^rinotpal®. 

l^he knowledge of the agent must have been gained in 
the coarse of the business transacted by him for the prinoinaK 
and the knowledge of the agent prior to his employment does 
not, therefore, operate as a notice to tlje principal.* 

Where the agent, though acting on the principal’s behrif 
in some transaction in which lus knowledge woula othenvise 
be imputed to his principal, lakes part in any fraud or misfea¬ 
sance against the principal the principal is not bound by the 
agent’s knowledge of such fraud or misfeasance*. 

Though notice of facts to an agent is constructive notice 
thereof to the principal himself where it arises from, or is at 
the time connected with, the subject matter of his agency, it is 
quite open to the parties to a contract to stipulate that this pre* 
sumption which arises upon general principles of public policy 
should not arise in any particular case, and that the notice 
instead of being served on an agent would have to be served on 
the principal himself®. 

77. Principal is not bound by acts of agent beyond scope of 
authority or not done in course of employment. 

When an agent does more than he is authorized to do, and 
when the part of what he does, which is within his authority, 
can be separated from the part which is beyond his authority, so 
much only of what he does as is within his authority is binding 
as between him and his principal. 

ILLUSTRAWON. 

Ajliciiig owiioi ol a ship and i ar^o, authoiizes B io piocuit an iiisuiauuQ fui 4,000 
rupees on tlio &liip B pioeureb a policy foi 4,000 rupoo^ on the ahip, and 
anuthni tor tho Uke sum on the Lai|?o A is bound to pay the promium for 
the policy on the eaigo, 

{jS. 227, Indian Contract Act, 1H72) 

Where an agent does more than he is authorized to do and 
what he does beyond the scope of his authority cannot be sepa¬ 
rated from what is wdthin it, the principal is not bound to recog¬ 
nize the transaction. 


ILLUSTRATION. 

A authouEOf^ B to buy 500 bheep for him B buya 500 sheop and 200 lamba for 
one sum ol 6,000 lupces A may lepudiafce tho wholo tranaacUon. 

228, Indian Contract Act, 1872). 


1 Cfi^-opet ittivt Toun Bank v. Shumnugani^ A. I. B 1000 Ban^, 265^125 IC 
365 

2. htiindmd OtJ Co v Jfand(i\ A IB T921 Sind 121 791. C. 486. 

3 Seo < hnhtldaif v Bai/ftI Xoujuw, 34 I A 179 31 Bom. 596. 

4 Bunahai v MoU/al, AIR 1925 Nag. 398^==89 IC. 625. 

5 SfiiHnl V 36 Bom 564 

6. li. iV. Co, V Bimifsieaf, AIB. 1928 Cal. 371-116 IC 118, 
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WW An «gtot liM. wi|lK»ut autboiaar, a<Mi« ««!• «r ilntcwtv 
nljdM||atiaii 4 to tnini porsoBs on behlf of Bit|NtlndM]t«<ipiiBd* 
fil is oouno oy such acts or oUijations if lie hoe ay hie wofds 
m oonilnct induced such third persons to believe that sudi acts 
and oUiffations were within the scope of the agent's Mithoiity. 

lUiVSTBATIOHS. 

(a) A. conBigne goods to B foi ^ale, niul gives him instractums not to sell ondei 

a fixed pnoe. C, being ignorant oi B's iii&trnctionB eiilerh into a contract 
with H to hoy the goods at a ptice lovtei than the reseived price A is 
botind by the contract 

(b) A entinsts B with negotiable Jnstiumonls tndotcted in blank B sells them 

to C in TiolatiDu of piivaie oidern liom A The bale is good. 

(/S. 237j Indian Contract Act^ 1872^ 

The Engli&h law on the eubiect in thus statprl by Bowbtead;' 

“No principal is bound by any act ot his agent, winch la 
not done in the course of the agent’s employ men t on his be¬ 
half, or by any act which is not withm the apparent 9C*ope of the 
agent’s authority, unless the principal in fact authorised the 
ageftt to do the particular act " ‘ 

This article is subject to the piovisiorH of Articles 84 to 87.” 

As already observed, it i^ the duty of a person who deals 
with an assumed agent at hi& peril to ascertain the nature and 
extent of the agent’s authoiity. The very fact that the agent 
assures to exercise a delegated authority is sufficient to put the 
person delaiug with him upon his guaid, to satisfy himself that 
the agent really possesses the pretended authority. If having 
relied upon it, he seeks to hold the alleged principal responsible, 
he must be prepared to prove not only that the agency existed 
but also that the agent had the authority which he exercised. 
Bub it is not essential that an actual authority existing should 
have known and specifically relied upon at the time of dealing 
with the agent. If it existed, it may he proved, even though 
the other party did not then rely upon lt^ 


Again, authority of an agent may be express or implied. 
It is not only the words .spoken or written by the principal 
which constitute the authority but also all the acts, omissions 
and commissions which had a legitimate inference that the 
paticular act or acts are authorised by the principal. So far as 
third persons are concerned it ns the apparent or ostensible 
authority, which it is generally beyond his power to ascertain. Such 
authority may be wielded by the agent and is generally autho¬ 
rity for the persons dealing with him, to rely upon, even though 
there may be secret mstructioiis to the contrary. The agent is, 
however, responsible to the principal for his afcts and contracts 
which ho does or enters into in excess of the authority conferr¬ 
ed on him or which he can legally exercise and for the disobe¬ 
dience of the principal’s secret instructions inspite of the fact 
that such act or contract is binding on the principal so far as 
third persons are concerned.^ 


1. ArUcle B3, p m 

See Katiar, pp 640, 64t. 
B. See Raiiar, pp. 641j 642 
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|W j|f,'»»eld0ii8 2aTv 228 ^i^d 2S7 of the lodiati Oontnurt rrib«ii»i’i 
Aot, Mir ^ exceeds the eut^hority the mim 

4e ^ hoimd by the aote end conirecta doue or entered 

iitfo W ^ ooncernodl, but uSSSiJ?^ 

jsoftwfpersons are concerned he mayor may not^ be 
boand aooording as such third persojis act nrgrood faibh without 
notice that the agent was so acting or otliei'wise and according 
as the principal is estopped by his conduct to deny authority or 
ia not so estopped. When an agent does more than he is 
authorised to do and when the part of what he does, which is 
within his authority, can be separated from the part which is 
beyond his authority, so much only wliat ho does as is within 
his authority is binding as between liiin and his pnncipaV But 
where an agent does more than lie is aulhorisod to do, and 
what he does beyond the scope of his authority cannot be 
separated from what is within it, the principal is jiot bound to 
recognise the transaction. When, however, an agent has, 
without authority, done acts pr incurred obligations to third 
persons on behalf of his principal, the principal is bound by such 
acts or obligations, if he has by his words or conduct induced 
such third persons to behove that such acts and obligations 
were within the scope of the agent’s authority. 

Thus, when an agent authorised to stand surety for one 
person stands surety for two persons in addition, outside the 
scope of his authority, the unauthorised act of the agent is 
clearly separable from his act in atandiug surety for the person 
authorised, and the principal’s liability will be rostrictetl to that 
person only under section 227 of the Contract Act\ 

In Baines v. E^inng^ B, an insurauee broker at Liverpool, 
was authorised by A to underwrite policies of marine insurance 
in his name and on his behalf, the risk not to exceed £ IOC) by 
any one vessel. B underwrote a policy lor Z, without A’s auiho* 
rity or knowledge, for £ 150. Z did not know whai the limits 
of B’s authority were, but it was well known in Liverpool that 
a broker’s authority was almost invariably limited, though the 
limit of the authorised amount in each case was not disclosed. 

The court held that A was not liable for the insurance of £4^ 
which he h^d not authorised, and the coutractj could not oe 
divided, so as to make him liable for £ 100. The only argument 
to the contrary was, that in the circumstances B must Ijo regurtl- 
ed as a general agent whose powers could not be limited by 
any instructions. 

A authorises B to draw bills to the extent of }?s.200 g|ioh. B 
draws bills in the name of A for Ks. 1,000 each. A may repu¬ 
diate the whole transaction^. 

A instructs B to enter into a contract for the delivery of 
cotton at the end of Januao^ B enters into a contract for 
delivery by the middle of that month. A is not bound by the 

!• Ma^ndi v. Raman Chettyav, A.l.B. 1937 Baiifir. 499. 

(1866) L.B.L Ex. 320. Th6 law ib the siime if the agent in aatborieed to rale^ 
not less tlian a oeibain atiio on the eoGiinly ol dooumente of title and doea raiai^ 
loM: Fry y. Smellh (19121 3 K. U. 282, C.A. 

8. Frembhai y, Broun (1078) 10 H.aC. 819. 


1 



m^rkM aUawu^; B 4o deviau 
Imfti m»tttt0boa» will not he oitforoifed by tb« oourtS 

Wbero a bank maks a payment on a forffod oliequet he 
oannot make the oustomer liable except on the ground of pegli. 
getice imputable to the customer*. So also, where a mokU^mama 
gives authority to borrow the mooktear has no authority to bind 
the principal by a statement^ 

As a general rule, an agent has no authority to borrow 
money on account of the principal so as to rehder the latter 
liable to the lender, unless the principal has given express 
authority or previously sanctioned such a course of dealing on 
the agent’s part or has subsequently adopted or ratified the 
loaii^. Similarly, an agent authoiised to act in reference to the 
principal’s bond and the charges thereon cannot bind him by 
acknowledging a personal debt\ 

Where a principal has, by his words or conduct, induced 
a third person to believe that the agent’s acts were within the 
scope of his authority, ho is bound by such acts of his agenf^ 
though ih excess of his authority. Thus in Fazal Illahi v 
E(\8t Indian Railivay Company^ ^ a pi reel office clerk of a railway 
company received for despatch a consignment of fire-works as a 
'parcel* instead of as ‘goods’ according to rules. The railway 
company made delay and ultimately sent it by goods train and 
claimed extra freight charges which the consignor refused to 
pay. The company sold the goods. The consignor then brought 
a suit for damages. Held, that in accepting the goods for dos- 
patch as parcel the clerk was undoubtedly acting m the course 
of his employment though outside the sonpo of his authority 
and led the plaintiff into an honest belief of his authority. The 
company could not, therefore, repudiate the contract or escape 
the liability for any damage iiiourrod by tlie plaintiff in their 
not carrying out the contract within reasonable time. 

“A man is not permitted to resist an inference which a 
reasonable person would necessaiily draw from his words or 
conduct.’” ‘ Strangers can only look to the act of the parties and 
to the external indicia ot property, and not to the private com¬ 
munications which may passS between a principal and his 
Viroker; and it a person authorize another to assume the appai- 
ent right of disposing of property in the ordinary course 
of tj^ade, it must bo presumed that the apparent autho¬ 
rity IS the real authority.^ Where articles of association 
ot a company giving power to the managing agents to 
^borrow for the company were adopted, and they were found to 
be legally invalid, but were treated by the company and sub¬ 
mitted to the public as being genuine and legally adopted 
articles of association of the company, held, that the company 

1. Arhpn yrtj/ak v. yami (1871) 8 B,H.O.A.C. 19. 

9. Ithd^tvan Dnji V Greet, 31 Gal. 249. 

3. JOa/V Mst S/ieo&nraf, 7 Cal 945, PC 

4. ffhafftranji v. Cfmpa, 10 S L B. 72=76 LG. 908. 

6. Manat^f v. 7Vi(» Cofhctm' of Eiu%enlii 17 All. 198, P.C. 

a 43 All 625 S.C -^64 10. 868. 

7. Abs*oii, pp. 405, 406, 17th Edu. 

k Lord Efledbotoogh, Vtckerttug y. Bunkj 15 Ea»t 38, 4a 
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fcfa« invalidity of tbo aaid artioW. Into 
V. JlilfaAaf?*, the ri|rht of a third p^rty anfainet the 
iyi^{ii0f^on ooatraot of hia* agent, though made in exoeea 
oftbea|?e0t*i authority, waa nevertheless enforced where the 
evidenoa ehowed that the contracting party was led into at^, 
honest belief in the existence of the authority to the extent 
apparent to him. 

Where the owner induced third persons to believe that the 
auction-^sale was within the scope of the auctioneer’s authority, 
the owner, as principal, was bound by the auction-sale and was 
liable to third persons for breach of the contract although the 
auctioneer might have practised fraud in selling at a price 
lower than the amount authorised by the owner.^ Similarly, 
where a suit is brought against the principal for price of goods 
supplied on credit for him through his servant, it the plaintiff 
.shows a course of dealing by which it was a practice for goods 
to be supplied to the principal through tlio servant in the course 
of his employment, it will be no answer for the principal to say 
that the particular item of goods did not reach him once the 
plaintiff has established that they were supplied to his servant 
for his uae\ On the other hand, where a servant of a firm with 
very limited powers orders for goods in the name of the firm 
with which the vendor had no previous dealings, the vendor 
could not be said to have been influenced by the fact that the 
firm held out the servant as its authorised agent to order goods 
on its behalf, and so the firm could not bo made liable for the 
goods®. 

Section 237 of the Contract Act must in point of fact, 
overlap S. 1H8 of tliat Act in many cases, but the principles are 
distinct. Under S 188 the question is oi the true construction 
to be put upon a real, though perhaps not verbally expressed, 
authority. Here the liability is by estoppel, and independent 
of the apparent agent having any real authority at all; the 
question is only whether he was held out as being authorised; 
and this includes the ca^se of secret restrictions on any existing 
authority of a well-knowh kind. It is a “well-established 
principle tliat, if a person employs another as an agent in a 
character which involves a particular authority, ho cannot by a 
secret; reservation divest him of that autliority”®. “Good faith 
requires that the principal shall be hold bound by the acts of 
the agent within the scope of his general authority, for he has 
held him out to the public as competent to do the acts and to 
hind him thereby.’” “If a person authorise another to assume 
the apparent right of disposing of property in the ordinary 
course of trade, it must be presumed that the apparent autho¬ 
rity is the real authority , It is clear that he (the agent) may 
bind his principal witRin the limits of the authority with which 

1 Kunsi Kiahore v. Offictal Liquidator, 36 All 416. 

2. 26Ca,l. 701. 

a /)«, bari v. SkaiHff Huasaii^^ 1929 All 822“1211C 611. 

4 Shtffa Kuer ^ Firm BriJraj, A I B. IQTT Pat 526 “108 10 9S6. 

6. Firm Oovindram v. Firm Partah Sinqh, A 1 B. 19S7 SiihI 161*^169 10. 4g3 

6 Ooekbnni 0. J. in Edmunda v HuahtH <1865) L U I Q B. 57. 99 Ben aiUu 
Lai Panna Lai v. E. K. Emlivaq, A.I B. 1932 All. 540=^ 138 10 439. 

7. I^tojry on Agonoy, S. 197. 
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}m b^exi at^rently 6lotbed by tha piiiioipal im iMpedb of 
ike and tiiere wolild he no wfbty in meroantilB 

tiransaciioiDs if he oonld not. . If Pwnar o£ a home emA it 
to a repository of sale* oan it be implied tbatibo sent it thither 
for any other purpose than that of sale ? Or if one sends iroods 
to an auotion<*room, can it be supposed that he sent thm thither 
merely for safe custody/** Similarly, where a transaction under^ 
taken by an agrent on behalf of his principal is within his c*x- 
proBS authority the principal is bound without reg^ard to the 
aidant’s motives, and inquiry whether the agent was abusing 
bis authority for his own purposes is not admissible^. 

It is to be observed that a person who deals with an agent 
whose authority he knows to be limited docs so at his peril, in 
this sense, that should the agent be found to have exceeded 
his authority the principal cannot be made responsible. In 
order that the principle of “holding out” should, in any given 
case of agency, apply, the act done by the agent, and relied 
upon to bind the principal, must be an act of that particular 
class ot acts, which the agent is held out as having a general au¬ 
thority on behalf of his principal to do. But if the agent be 
held out as having a limited authority to do on behalf of his 
principal acts of a particular class, then the principal is not 
bound by an act done outside that authority, even though it be 
an act ot that paiticular class, because the authority being thus 
represented to be so limited, the paity preiudiced has notice, and 
should asceifain whether or not the act is authorised Where 
the principal did not by any negligent or improper act allow the 
agent to bo iipparentlv invested with an authority beyond or 
greater than the limited authority which the customer knew him 
to possess, there could not be any estoppel against the principal 
in respect uf any of the .steps in a transaction whereby the cus¬ 
tomer was deceived by the agent acting beyond his authority.^ 

Private instructions issued by a principal to an agent are 
not binding on a third party unless the latter has notice.* Thus 
in the case ot a general agency which implies a delegation to do 
all acts connected with a particular trade, business or employ¬ 
ment, it would hn the height of injustice and lead to the greatest 
frauds to allow the piiiicipal to set up his own secret and private 
instiuctions to the sgeiit limiting his authority and thus to de¬ 
feat the agent*s act^ and transactions under the agency when the 
party dealing with him had and couUl have no notice of siich 
instructions,® The maxim of natural justice here applies that 
he, who without intentional psrty shall liimsself suffer the injury 
rather than the innocent party, who has confidence in him 
Where an agent was instructed by his principal to do a parti¬ 
cular act, blithe was instructed not to deliver the document 
except on ceriam conditions which were not specified in the 
• 

1 Lord Ellenborotiifli C J Ptcffifiing y JPufA, (1812) 15 East 38, Cp B 07, of 8*le 
of Oooda Act, 1930 

2 Homhro wfli rf (19041 2 E B, IOC A , folluving flowl of Bengal v Fagan 
(18A9) 7 Moo P 061 74 

3. T/te Roato-Vhinee Bank T Li Tan Saw 14 0, W N 301, P 0 

4. ChhBiey tal v. B. K By, 1932 All 540^54 All 657 

5 if -y jV Co n S7an?;ll6I C X48 
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ftgMxt,- WwMat (tejiv»red tlw d«o«aMiit wi- 
pnaoipal wm botundby tfae 
il|»«ti«rl^ ^ EagnAd the dooume&t withoat reading 
^ ^ So* wkera a principal firave a power of attorney to his 

to charge and ti^anafer* in any 
i^nii w^ba0Wel‘ any estate following the principle’s 
letters of instructions and private advices which if nepes- 
eary should be consider^ part of the powers of attorney, 
it was held that the principal was bound by a mortgage 
executed by the agent although as between the principal 
and the agent suqh^ mortgage was unauthorised* Where 
a principal wrote: ‘*1 have authorised A to see you and 
if possible to come to sonae amicable arrangement/’ and 
gave A private instructions not to settle for less than a 
certain amount it was held that he was bound by A*s 
settlement for less than that amount, the instructions not 
having been communicated to the other party. ^ Also, 
where a principal gave agent signed form of ^promis- 
sory note for a certain amount but the agent in breach 
of these conditions filled it up for a Wger sum than he 
was authorised to do and negotiated it to some other person, 
who took it in good faith and for value without notice 
of the circumstance®, the principal was held liable to such 
person on the bill or note so filled up * But the principal would 
not be bound m such ca^^o if the person who tool^ the bill of 
exchange or promissory note, had had notice of the cir¬ 
cumstances under which the document was issued or if 
the principal had not authorised the agent to fill up or 
negotiate the lu'^trumeiit unless and until he received ins¬ 
tructions from the piiiicipal in that behajl®, Similarly, 
where a resident agent <ind manager of an unincorporated 
mining company orders goods which are necessary for 
working the mine, the sharehol(Jers are liable tor the price 
though the regulations of the company provide that all 
goods shall be purchased for cash, and no debt shall be 
incurred, unless the person supplying the goods had notice 
that the agent was exceeding his authority\ 

No act done by an agent in excess of his actual autho- Notioa of 
nty is binding on the principal with respect to persons 22^****^^ 
having notice that in doing the' act the agent is exceeding “ 
hia authority®. Where the regulations of a company are 
registered, persons dealing with the directors ami other 
agents of the company are for the purposes of this article 
deemed to have notice of such regulations®. Under the 
^glish law» a signature “per procuration” on a bill of ex¬ 
change, promissory note, or cheque, operates as notice that 

t BMufori V. Neeld, 12 0 & F 248 H L 
8 Daty v. W^Uer, 81 L. T, 107 
a. Trii^ettyf.Tbynhnxon, 1^0 B N S 663. 

» ]Joyd*8 Sank v Cooke U907) 1 KB 791^ Monii^guf v Peihhtn, 22 

n, j. a y. is?. 

0- mm r. S8arle$, 24 L J. Ch. 22. 

J* SmHh V Prouaer, (1907) 2 K. B 735 
7' Bm^fkan v, Boume, 8 M * W 703 
I Sw Bowstend, art 89, p 222. 
w im4 
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i^nt hoB but a Imitad authority to aud the 

ptmci|Mri i9 only bouud by auch rin^ture if tlia ag^eut 
in so sitfiiinfir was .aiding within the actual tiuiits of his 
authority*. 

The rule quoted above needs hardly many authorities 
to cited in support of it being: quite obvious, A few 
may be added. An agent, who was appointed by a power 
of attorney, borrowed money on the faith of a repreaen- 
tation by him that the power gave*him full authority to 
borrow, and misapplied it. The agent produced the power, 
which did not authorise the loan, but the lender did not 
read it, and made the advance in reliance on the agent^s 
representation. It was held that the principal Was not 
bound by the loan*. Where an act or contract of a direc¬ 
tor or agent of an incorporated company or association is 
ultra vires^ it is not binding on the company or the asso¬ 
ciation in as much as the powers of the «,X)ompany being 
limited by the registered regulations snob limitations are 
notice to all the persons dealing with its directors and agentb^ 
Otherwise if the contract had been within the scope of the 
authority of the directors, and they had merely omitted tf) 
observe the formalities required by the articles of associa¬ 
tion, the other contracting party not having notice of such 
omission, In Zulueta*s Claim^, the dirpctors of a company 
instructed a broker to purchase op >)ehalf of the company, 
some of the company’s own shares The broker purchased 
and paid for the shares, and the company credited him 
with the amount, Held, that the transaction being ultra I'im 
to the knowledge of the broker, the liquidation of the 

company was entitled to deduct the amount so credited from 
the debt for which the broker proved in the binding up of the 
company. 

In 7?am Pertah v. Marshall the principal was held 
liable upon a contract entered into by his agent in excess of 
his authority the evidence showing that the contractiiip 
party might honestly and reasonably have believed lo 

the existence of the authority to the extent apparent 
to him. 

If the act belongs to an authorised class, it is not 
material whether the agent intends the principal’s benefit 

or not, nor whether the principal in fact derives any bene¬ 
fit*. But where money is borrowed on behalf of a priiicip«ii 
by an agent, the lender believing that the agent had 
authority though it turns out that his act was not autho- 
riged, or adopted by the principal, then, although tin 

principal cannot be sued at law, yet in equity td the 
extent to which the money borrowed has m fact been ap’ 
plied in paying legal debts and obligations of the principal 

L Bowatecd, Art 89, p 229 
2. Jacobi y Morrti (1902) I Ch 816 
a Balfour y Ettutl (1859), 5, 0. B (N 8 ) GOl 
4, (1870), L.B. 5Cti.'444 
0. (1899) 96 0*1. 701 

6 Ja^awMal T. Popattal, 1937 Bdm. 263=170 I C.147, 



Id ettaiM m tii« sama portion 
itH j# had Dnginall^^ been borrowed by tbe 

Umb!^ tlie relationship of principal and agent is proved to 
exist between the parties* section 237 of the Indian Contract 
Act can have no application. A custodian of goods for safe 
custody is a bailee so that a pledge by him will not affect the 
tme owner*. A Distnct Board is not liable for the pnce of goods 
applied at the order of an independent contractor though the 
goods were consigned to the District Engineer who had on seve¬ 
ral occasions placed orders on behalf of the Distiiot Board ® Fur¬ 
ther, It IS of the essence of an authority by “holding out” that 
the other party to the contract by reason of such holding out 
should have been induced to enter into the contract^ Also a 
principal is not bound by any act done by his agent which he 
has not in fact authorised, unless it is done in the course of the 
agent’s employment on hia behalf and is within the scope of 
the agent’s apparent authority*. 

78. .Agent acting as principal 

When the agent acts as principal, he may do so on his own 
behalf or ostensibly on his own behalf but really on behalf of 
his principal- Again, in the former case he may be dealing in 
the business of the agency but in breach of his duty nob to deal 
on his own behalf or he may be dealing on a mattei outside 
the business of his agency In the latter case the party dealing 
with him might be knowing that he is only an agent for some¬ 
body whose name is nob disclosed at the time or he might be 
taking the agent as the principal without any knowledge that 
he IS acting as agent of somebody In neither of the two posi¬ 
tions involved in the former case is the principal responsible 
to the third persons for the acts of his agent, but m the tirst 
position as he is entitled to all the benefits that arise from such 
dealings, if he choses to take the benefit he can do so subject 
of course to all the obligations foi which the agent is liable to 
third person In either of the two positions involved in the 
latter case however, the principal can sue and be sued in 
the same wav as if the act tad been done by him personally’ 
The law applicable is as follows — 

In the absence of any contract to that effect, an agent can¬ 
not peatonally enforce contracts entered into by him on behalf 
of his principal, nor is he personally bound by them. 

1 Bmmtynr v Macnet, (1906) I K H 10^ foil miirnfm v I^tttiftfan 1930 Nag 

1 C 144 

2 Bentifet lietnl v Piem d Co, 1997 All 255 

» JoBf^ep if Co \ D B of Mnntfhjfi 1991 Cul 423 - 132 I C 907 
4 ChtHiar Fttin v Chettiar Fiim^ 1934 Kang 61 

B MeOowanv Dtfet (1878), L B 8Q B 141, wheipiho itiaiiagiug direr*tor of a 
company obtained payment of a private d^bt ont ol certain fiindii in bieaoh 
of an uudorstandiDg between the debtor, whn was also indebted to the eom* 
puny and a surety for fais debt to tbe rotiipany, and it was held, in on action 
by the company against tbe anrety that the company was not responsible for 
ttm oondoct of tbe managing director in the matter 
B Bee cases cited at pp 516 to 520 and Afo; oT# eifyt v Murli Ranehod Ved ^ 
€0 AIB 1924 Bom 232, of which the practical maial is that cheques to bearer 
are not safe, even if crossed 
7 See Kahar, p 646, Bowsiead, Ait 91, p 924. 


Beettoii dgf 
of ttie Cop- 
tract 4ci 
does not 
apply whse 
relaUoaailiip 
of priseipal 
and agent 
does not emit. 


Agent cannot 
personalty 
enforce, nor 
be bound by 
coiitraota on ^ 
behalf of 
ptinoipa). 







JM|«lit wlieii 
OKU 0110. 


Oo0ir«ot to 
the oontmr^ 


9«Kliti«MitfitM:slMdllteiim^^ MhMviM 

* 

(1) Whora ihd cottlracl 18 made bsr an agent for die tale 
iont liurdbaee of geods for a mefthant rmident iiWead; 

(2) , Where tlm agent does not disclose Ike nfame of his 

principal: j 

(3) Where the principal, though disclosed, cannot be sued, 

(8. 230, Indian Contract Act, 1872.) 

Under S. 226 of the Indian Contract Act, the principal may 
sue in his own name on a contract entered into by his agent with 
third parlies. But an agent cannot personally enforce contract 
entered into by him on behalf of the principal nor is he personally 
bound by such contract.^ The position of an agent cannot be im¬ 
proved so as to give him the status of a principal by the mere fact of 
his being given extensive powers of being allowed to make coii' 
tract in his name.^ Thus, where the principal sends goods to 
his agent and consigns them to - the railway but they are not 
delivered to the agent, the agent has locus standi to sue the 
raDway for damages, for the railway receipt sent to him by the 
principal does not confer upon him the ownership of the goods^ 
Similarly, a broker who enters into a contract for and on be¬ 
half of his principal is not entitled to sue upon the contract even 
though the principal be disclosed, the ground being that the 
broker has expressly contracted as a broker^ So also, the 
secretary of a non-proprietary club cannot sue to recover the 
price of goods supplied to one of its members and if the 
money is not due on a contract made with him, an arrangement 
that he should sue cannot be recognised as giving a right of 
action®. 

It may be stated as a general rule that ordinarily an 
agent contracting in the name of his principal and not in his 
own name is not enlitled'to sue, nor can he be sued on such 
contracts. “Where in making a contract no credit is given to 
himself as agent, but credit is exclusively given to his principal, 
he is not personally liable thereon®.” The rule applies although 
the agent knows tliat the contract is one that he has no autho 
rity to make on behalf of the principal, and makes it fraudu¬ 
lently. Even in that case ho cannot be sued on the contract 
if it is professedly made by him merely in his capacity as 
agents 

Whether an agent, apart from the cases specially mention¬ 
ed, is to be taken to have contracted personally, or merely on 
behalf of the principal, depends on what appears to have been 
the intention of the parties, to be deduced from the nature and 
terms of the particular contract and the surrounding ciroum- 

1 Maulam Hntmti v, Shahznd Khan, 52 I C 177 

2 Dur^a v. Cmonpore yiour Mtfls, 1929 Oudh 417 

3. Bal’'ih v. Sect ctarv of State, 1929 Lah. 590 

i Kandn L,a1 v. Gut'upnda, 51 Cal 588—1924 Oal 7S3 

5. Mtch<%el V. SW^r/,,11 Mad 363. 

6. Story on Ageucy, Ss, 261, 263, 27], 391 

7. Lewth V. KichoUon (1852) 18 Q. B 503; Jenkintt v HvAdhtnson (1849) 19 Q. B. 
74J But he be sued tor oompeneation under B. 235 of tbe Contract Act, 
or m an action of deceit. 



Jbi of oral ootttroofce tb© qn^ion 19 pmroly qnp 

olftfiOtr. Iftboooatract ijsjn wntingi theprc^eamed imteiMsioa 
^io h from the terms of the written afi^reomont 

(0 n Wnore id an ajfreement to grant a leave, the agent 

^ as making it on behalf of the principal, but ina 

aubsaqiient pcwtioia of the document it was provided that he 
(the agapt) would execute the lease, it was held .that heha!^ 
coatiaoted personally although the premises belonged to the 
principal^ A contract in the following fcrm : We the under- 
aignedf three of the directors, agree to repay 600 1. advanced to 
the company.’^ was held to be a personal coni root on the part 
of the directors*. On the other hand, a contract in the terms 
‘1 undertake on behalf of A (the principal) to pay, etc.” signed 
by the agent, was held not to involve personal liability. A 
broker selling expressly on account of a known principal will 
not be liable to him for the price, although the buyer is undis¬ 
closed and described in the sold note as “my prinoipal.y’ 

I 

An agent who signs a contract in his own name without 
qualificatiifn, though known to be an agent is understood to 
contract personally, unless a contrary intention plainly appears 
from the body of the instrument”, and the mere description of 
him as an agent, whether as part of the signature or in the body 
of the contract, is not sufficient indication of a contrary inlentiim 
to discharge him from the liability incurred by reason of the 
unqualified signature®. On the other hand, if words are a<lded 
to the signature indicating that die signs “as an agent”, or on 
account or behalf of the principal, he is considered not to 
contract personally, unless it plainly appears from the body of 
the contract, not withstanding the qualified signature, that he in¬ 
tended to make Piimself a party^”. The subject will be dealt with 
in detail in next chapter. 

An agent can sue on a contract entered into by him on be¬ 
half of his principal if there is a contract to that effect, or if 
such a contract is presumed to exist in the circumstances men¬ 
tioned in section 230 of the Contract Act, c. g. the existence of 
an undisclosed principar*. But the presumption which arises 

1 Bee Bowstead, on Agency 9tb £dij, pp. 314, Seq The conreo of bumneee bet'^ 
ween the piincipal and agent may lead to the mference that the agent has made 
himeelt peisonally liable. Walter Smith v Ahmed Ahtleenbhuif, A 1 11 1935 P G. 
154=167 I. C 9. 

2. Lalfenum v. MounUtephen (1874) L R 7 H L 17; Jones v. Liithdale (1837) 

1 N & P. 677, tong v MtUar (1879) 4 0 P D. 660, Withmimn v Barton (1862J 
T H. & N. 899 

3 Spittle V. Lavender (1H21) 5 Moo 270 C P 

Norton v. Herron (1625) 1 0 & P. 648, Tanner v Chneiian (1655) 4 B. 
A B 691. 

6. Me Collin V. Gdptn (1881) 6 Q B. D. 516. 

6 Doumman v. WtlUanifi (1645) 7 Q B 103. 

7. Sauthueli v. Itowditeh (1876) 1 C. P D 574 

8 Biggins y. Seniot (1841) 8 M. A. W 834, J>'atrHe y Fenton (1870) L. R, 6 Bx. 
169, Dattoii V. Mareh (1S71) L. B 6 G P 361 

9 Bough V. Mansanos (ia70) 4 Ex, D 104, HuUhenon v Ftuton (1884) 13 U. 
B p. 861. 

10" XhstciHites y. Gregory (1860) 30 L. J. Q B 36, Medpath y Wigg (186$) B. 1 

Ex. 335. 

11. See Snmji v. Janhidas, 39 Cal 803= 17 I C. 973. 
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lltitii^ fUm Biaofcion otHf ariied tlii» lltentli tdting for $ 

AllJt^Ugh tlie ijlaintiff xDiglit be % member ofao undivided 
pbdu family, $till if a contraot is entered iutb ivitb him in his 
individual eapaeity and there is nothing on the face of it to 
abow that be was acting on behalf of the faniily, be was edtitl- 
M to sue alone*. But where a contract is entered into on behalf 
of a joint family business by the managing members of the 
fim in their own names it is not necessary that any members 
of the joint family, other than those who entered into the 
contract should be made plaintiffs in a suit brought thereon: 
the managing members ai-e in the position of agents for undis¬ 
closed principaP. On the principle of the section, one of two 
partners with whom a contract has been personally made may 
sue to recover money due to the firm on accountsV 

It is also settled law that when an agent ‘'has made a 
contraot in the subject-matter of which he has a special pro¬ 
perty he may, even though he contracted for an avowed princi¬ 
pal, sue in his own name.”^ Such is the case of a ftiotor", and 
of an auctioneer, who “has a possssion coupled with an interest 
in goods which he is employed to sell, not r bare custody, like 
a servant or a shopman,” and a special property by reason of his 
lien^ Conversely, the auctioneer may be liable to the buyer for 
neglect to deliver the goods" or to an outstanding true Owner 
for conversion", and if the sale has been advertised as beiner 
without reserve, the auctioneer is deemed to impliedly contract 
to accept the offer of the highest boAa fide bidder and is liable 
to him in damages it he accepts a bid from the vendor*". 


The Indian Courts also have laid down the like rule 
“Where an agent enters into a contract as such, if he has interest 
in,the contract, he may sue in his own name,”" even though 
his representative character may have been declared at the 
time of the contract**. But there must be privity of contract 
between the plaintiff and the defendant. Unless the contraot 
for the breach of which the action is brought is one made by the 
agent, he has no cause of action because there is no privity 
between him and the defendant*^. Thus an auctioneer has an 
interest in the goods entrusted to him for auction sale. He has 


1 Gulboy V Avetoon, 17 Cal 449 

2. Jtttftfbhnt y Rwiifunji, 9 Bom. 311. 

3. Ooptil V Badri, 27 All. 361, Bunqsee v Sr^odittt, 7 Cal 739 

4 Knpuiji V Panntufi, 1929 Rom 177=113 I C Sil, A(facta v Hioo 

P C. 160 

6. 2 Bln. L. 0. 378 (idih £dn.) 

6. SfiM V. rrfBCott (1743) 1 Aik 248, Ftefifr v Mnuth (1865) 6 B ft S. 411, 

7. W*mam» V Uillin^ion (1768) 1 H Bl. 81. 

8. WmJfB V. HofnB. (1B77) 2 Q B U 355. 

9 ComoIidaUd Co y. Curtin if Son (1892) 1 0 B 495. 

10. Warhw ▼, Barrison (1858) 1 £. ft B 295, HtaSey v. Neutan (1881) J9 
Ob. P. 326. 

11. ^Mbmbmania y. Narayanan (1900) 24 Mad. 130, Harda^fal v. Ki»h(i^ 
Gopal, A. L B. 1938 Lah. 673=178 I C. 939; Coorla Spinning 

V. VathbJtdoB, 1925 Bom. 547; Vapa Pt annd v. ^awnpore P. Mdl^' 
1929 OQdh 417. 

12. Ihtrpa ▼, CaHmparn Flour Mtiln, 1929 Oudh 417. 

18. Smbrakmania v. Bdrapafutti, 24 Mad. 130. 



Be oap. thW^ 

^ III own iiaine for tho value of ffoode aol4 a* an 

'^liOnaTtr an atcrent baa entered into contract in auob tema 
ei to Oeraonally liable, be baa a correaponding ni^ht to aue 
tbereoit^ and this riirht is not affected by his pitncipal’a 
nunciation of the contract^. Policy brokers also are entitled 
by onatoxn to sue m their ewn names on all policies effected by 
them^« But the mere fact that an agent is acting under a 
dd credere commission does not give him the right to personally 
enforce a contract which he is not otherwise eniitied to enforce« 

An agent may in his own name sue for the recovery of 
money paid on his principal’s behalf under a mistake of fact« tow to 

or in respect of a consideration which fails, or other wrongful 
acts bf the payee, or otherwise under circumstances rendering * 

the payee liable to repay the money* 

A contract to be personally bomid has to be presumed to 
exist where the contract is made by an agent for the sale and 
purchase of goods for a merchant resident abroad^ This is prinoi^l 

based on convenience and general mercantile usage In the 
case of a British merchant buying for a foreigner, ''according to 
the universel undeistanding of merchants and of all persons m 
trade, the credit is then considered to be given to the British 
buyer, and not to the foreignerfor “a foreigner constituent 
does not give the commission merchant any aiithonty to pledge 
his credit to those” with whom the commissioner deals on his 
account*. Here, unless a contrary agreement appears, the 
^foreign principal is not a party to the contract at all, and can 
neither sue'* nor be sued" on it The question was onginally 
one of fact, but at this day doubts in particular cases are redu¬ 
cible to a question whether, on the construction ot the contract 
with regard to the facts, there does appear an intention that 
the principal shall be a party 

On the question whether an agent is to be considered as hav¬ 
ing contracted personally *^he true intention has to be deduced as 
in other cases, from the terms ot the contract and suaroundmg 
circumstances The circumstances that the principal is aforeigner 
gives Tise to a presumption, but onlv a presumption, of an in- 

1 K P Eharan ▼ Bawanji AIR 1926 Siiiil 6^ 92 I C S94 

2 CooUy Wdaond^m 1 C B N 8 15), Agacia v Foib^s (1861) 14 Mom PC 
160, Kuhe^tRon v, Wmt (1S5S) 8 Ex 299 

3 Shott V Spa^L/ttan (1831) 2 B& Ad 962 (brokei whobadboaght good^ in bis own 
name, hold entitled to recover damages fomion delivery tbongh the principal, 

With the bioker’a acqniescenc c had renounced the contract) 

A Fnnnpal ItMutanas Ca v Ledteoo (1874) L R 6 P C 22A v R/waflSlO) 

12 Eaat, 225, Xemington v Jng/iM (1807) B East 273 
6 R, V SptlUt (1870) 21 L T 673 

6 <S'^eia«i»on v Moitnuet (1778) Oowp 805 Jfoli v Klg (1853) I £ A B 795, 

Coiimiat Bank v BrchangF Bank (1885) 11 App Oaa S4 

7 See S 230 Indian Conti act Act, 1872 See alo fatn of Dioli Randan V, SamlJit 
AIR 1928 Lah 296-73 I 0^865 

8 v Daifen part (1829) 9H*0atp87 

8 Atmitrmg v Siakra (1872) L B 7 Q B 598, 605, Cvr per Bigokbum 
10 J^kingar J & v Clapa (1878) L R. 6 Q B 47a 
\X Y, BMihth (X874) L, E. 9 Q. B 672, 
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(<> wd i&# |)imii«l|)rlioii tsm be 

hf of eji inteoticb to ^ oontrary/ Where 

»a s^rent woe described os oooiroctmr beholf or^ o foreign 
imimyiilf who was itomod» it was held thoh tj»d ogoot wos not 
pOfsaoaUy liable bhoptfh be signed the contract in his own 
zOiKoe^ o^ a similar decision was come to whore the contract 
note d«s<wibed the agents as having sold ''on account of’ certam 
Icroiip principals^, and where signature "as agents” was 
eomlD^a with description of the principal parties as "seller” 
ftod "buve^’^ 

The residence referred to is the place * where the principal 
adminiptrative business of the company is carried on and not 
the pwe where the manufacture or other business operations 
are earned ou. A company having its registered office in 
liiiglond, but carrying on business in India, will be deemed to 
be resident in England for the purposes of this section. Where 
a contract, therefore, is entered into by the “managing agents” 
of such company iri India, it can be enforced against the agents 
personally, unless the foreign company is in writing made the 
contracting party, and the contract is made directly in its 
name\ Where the plaintiff entered into a contract directly 
with the foreign merchant, the defendant only acting as a part 
officer in the matter, the latter is nob personally liable under 
the contract®. 

The plaintiff' who ordered certain goods through the defen¬ 
dants who were trading as merchants and commission agents in 
Bombay under a certain style being a branch of French firm trad¬ 
ing inParis who were the agents of the manufacturers < 2 aiinot hold 
the defendants responsible for failure to perform the contract 
as they only constituted themselves the plaintiff’s agent to 
'place’, i e. to effect a contract with the manufacturers of 
tbe goods^ 

An agent of a foreign state is personally liable for the 
contract entered into on behalf of his principal when the con¬ 
tracts are such as do not come under section 86 C. P. 0. and 
permission need not be applied for.® 

As already noticed, under S. 230 of the Contract Act, in 
the absence of any contract to that effect, an agent cannot per¬ 
sonally enforce contracts entered intb by him on behalf of his 
principal, nor is he personally bound by them. Such a contract, 
however, is presumed to exist where the agent does not dis¬ 
close the name of his principal. The term "undisclosed princi¬ 
pal is not defined^ by the^ Act, though Bowstead defines it ns 

1. S6s tbo authorities criticallr reviewed 111 Co. v. Smith Tyteix 

(1917) 9 K R 141, 0 A. , where Home doubt was thrown on the eoniinnmg 
Validity of the ueage undei modern conditions; at all events it is excluded 
when the terms ot the contract make the foioigu piiiicipal liable 
9. Ojgrden v. Hall (1879) 40 L. T. 751. 

8. 0ood V. UimghUm (1876) 1 £x< 1). 357, G. A. 

4. Bee note 1 above. i 

6. TuUku Ba$mmr 0 ju v. JPsrry # Co ,, (190!^ 27 Had. 316. 

6. of Bohi ATendan Jiamtat, 1923 hoh, 296. 

7. JfeAeetsda//y Mtahim v. SchtUor^ 18 Boot 470. 

8. , Mmn Chandi v. tmaM, A -1 lb 1923 Bind 139:^113 I 0. 346. 
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^ho ia ndt known to bo radb by the ptM&h 
ifimg VW to agent/’ This, howovor, does not seem to 

eonipi^ehensiye. It is usually the interest as weB as 
tim dwv of the agent, in his oontraotusl dealing with thild per- 
to fttUy <^Bclos6 his represen tatii^e oharacter and to malm 
sB oontraOts in the name of his principal Intentionally or 
miiirteAtioiially, however, he may fail to make this disdoemte 
aielinty either oonoeal the fact of his aganoy altogether, or 
tb6iig*h he discloses that he is an agent, may oonoeal thenaoie 
and identity of his principal In this former oase since no one 
else is^ named or suggested who may be liable, the agent as 
ostensible principal is liable in the same manner and to the same 
extent as thongh he were the real principal in interest. In the 
latter oase, however, there being a possibility for the parties tp 
the contract to stipulate as to the sole liability of the unnamed 
principal or the agent, the case may become different by such 
stipulation but in the absence of such stipulation either by the 
agent or the other contracting party the agent, aocording to the 
above rule, is liable in the same manner and to the same extent 
as ill the former case. In either of these cases the principal is 
undisclosed though Bowstead's definition covers only the first 
case. 


‘^Disclosure*’ means to make known. But if the other fmr- 
ty knows that the agent is contracting as such, the presumption 
laid down in this clause does not arise, although at the time of 
making the contract the agent does not disclose the name of the 
principal the knowledge being in such a case equivalent to 
disclosure*. If the name of the principal is already known to the 
other party to the contract who also knows that he is dealing 
with the agent as an agent, a mere formal disclosure is unneces¬ 
sary’. In Kapurji v. Pannaji* however, it was hold that a prin¬ 
cipal cannot be said to disclose himself if the other party gets 
khowledge about him not from the principal himself but from 
some other source. When, however, an agent brings the prinoi- 
pai, the vendor, face to face with the purchaser, it cannot be 
said that he did not disclose the name of the principal and so the 
presumption referred to above will not arise. But if the pur¬ 
chaser does not keep a record of the seller’s names and his acc¬ 
ount books show that he used to m^ke payments to the broker, 
the broker shall be deemed to be intended under the contract to 
have the right to sue the purchaser parsonally for the price of 
the goods 8old^ 

Thus, the secretary of a club cannot be sued personally for 
work done for the club, unless he has pledged his personal cre¬ 
dit*. And similarly he cannot sue a member on behalf of the 


1* P»s« 1- 

a. JTcMlblniMM V. Lang (18S1) 6 Bom 684 
8. Lg«Upuf* Sugar Co. v. Mui Rf^, 66 1 0 478 (Lah,). 

4. 1989 Bom. 177»118 L G. 841; Maehinnon T. Langt, 6 Bom. JK84 Diiw. from; 

InUufuuui* T A»n», 88 Bom B56 rel. on. 

<• Kmnvtn, IMS N., 170a.llS t 0. 669. 

& JVMt WftUni Prorlnet$ Oub * AmMM (1896) 80 AIL 497; KtmMr ▼. 
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#jW|k fw Rtp^lied to liuA^ B«t tbe piionuA)>tioii thM 
■m flcmt IS p«noBulT bound hy s oostmc^i ivnen th« mune of 
t}Mi» ^rinetpid is not disclosed may be rebutted, and urbere the 
omitraot is in writi^, the whole of the oontraot is for that 
BWfrfise to be ex^med*. The mere fact, however, that the 
a^ent has siffned himself as such will not rebut the presump¬ 
tion of peraonal liability^. But if the a^ent appears, on the face 
of the written oontraot, to be liable personally, he will not be all¬ 
owed to adduce oral evidence to show that he did not contract in 
his personal oapaoity^. 

Where the usual presumption is negratived by an aeent 
oonteaotine for an unnamed principal in such terms as to exclu¬ 
de bis own liabilit;^, he may nevertheless show afterwards, if the 
fact be so, that he is himself the principal', or the other party on 
disooverinff that fact my sue him*. 

An a^ent who oonduots transactions on behalf of the princi- 
pal sometimee not disclosingr the latter’s name is entitled to sue in 
raspeot of any pf those transactions and subsequently hand over 
the benefit to the prinoipar. 

Where an ancestral business in carried on by some only of 
the members of a joint Hindu family as managers, a contract 
made by the managers in their own may be enforced by them 
personcdly with out joining the other members as parties to the 
auit. The managing members are in buch a ease in the position 
of undisclosed pa^tne^s^ 

It has been held in Mahomedally SchiUer^ that a mer¬ 
chant in this country who orders goods through a firm of com¬ 
mission agents in Europe cannot hold the firm liable for failure 
to deliver the goods. The firm is in such a case merely an agent 
to place the merchant's order with the manufacturers in Europe, 
and by so doing it does not enter into any contract with tl^c^ 
merchant for sale on behalf of the manufacturers, | and it cannot 
therefore be held liable as an agent acting on behalf of undisclos¬ 
ed principals. Section 230 of the Contract Art refers to con¬ 
tracts ^^entered into by him on behalf of his principal,” and the 

1. Michael ▼. Briffff§ (1890) 14 Mad. 362. ^ 

2. S^opromonian Setty ▼. ll0iiff€V9 (1879) 5 Oal, 71; Machinnan v. Xanp (18Sl) 6 
Bom. 664; HoBaonbhy v. Clapham (1882) 7 Bom. 51, 66; Deo v, Narayan^ 1929 
Naff 170 (marely on faott). 

3. Quhhof/ Y. UPO^om (1890) l7 Cal. 449. See Pater v. Gordon (1872) 7 M. H. C. 
82, 84, and op. Hough v. Manzanoe (1879) 4 Ef. 1) 104. In the eaee of nego¬ 
tiable inatinmentB, however, it would leem that no presumption of the affent’s 
petBonsl liability eould arise at all if he aifiis hii name to the instrument as 
agent: Negotiable Instruments Aet, 1881, 8. 28. 

4p Soopremonfon 3o^ y. Hoitgzre (1879) 6 0^. 71. 79. Bee Bvidenoe Act, 1872, 
a 99. 

a Sekimlia y. Aoery (1861) 16 Q. B. 666; but see 8. 286 of the Contract Aet below. 

6. Carr y. Jaehem U852) 7 Ea. 382. 

7. (TopolPasy.JSrsfi i>M(190S)27 All 36L 

a (IW) 18 Bom. 470. The order to the defendants in this oase was in the 
fpUoving fornu **l boreby request you fo instraet year affeota to pnrabaiss for 
(U possible), ihe ondermentioned goods on my socount and rCak upon tbs 
terms stated below.** The defendants' reply was that they had receive^ an 
intiipsitioii from tMr borne dm that tbs order bad been ple^A Bee hIsq tbg 
Bombay Vnbu4 JfercAaiffr Ce. y. bobtabram (1888) 18 Bern. . 
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ii^0gjlr w A fitiH oi 00 mmmiim tkgenia m $ai^u^ HoHAtor* 

A br&h^ ii AA Agaafc primarily td aateUisllpririty of oom- 
two partios. A broker when he doses a oMotiHh 
titm el the oommon agrezit of both parties usually miterl it OThte 
buriuell book and gives to e^h party a note of the tmnaaotion 
whioh as given to the seller is the sold note and as given to tlm 
ht^er the bought note. Prima facie a broker is implo^ to 
find a buyer or seller and as snoh is a mere intermediary. He is 
thus an agent to find a oontraoting party, and as long as he 
adheres strictly to the position of broker, his contract is one of 
employment between him and the person who employs him and 
not a contract of purchase or sale with the party whom he in 
the Course of such employment fihds. A broker may» however^ 
make himself a party to the contract of sale or purchase, for he 
can go beyond his position of a negotiator or agent to negotiate 
and by the terms of the contract make himself the agent of his 
principal to buy or sell. Where he is merely an intermediary, he ' 
is not liable on the contract; but if he has entered into a contiaot 
of purchase or sale on behalf of his principal, the provisions of 
section 230 of the Contract Act will apply.^ Thus, if the princi¬ 
pal is undisclosed, and the note says ‘‘sold for you to my priuci- 
pals i. e. I, your broker, have made a contract for my principal, 
the buyers, the broker is merely an intermediary, an he is not 
personally liable to his employer.* For the same reason he is 
not liable if the contract says oought for you from my princi¬ 
pal,”* and the terms “sold by order and for account of G to selves 
for principal,” the broker signing as broker, do not bind him 
personally, nor therefore entitle him to sue in his own name for 
failure to deliver.”* Bub the broker is personally liable if the 
contract says “bought of you for my principal”, for here the 
contract is one of purchase by the broker on behalf of undisclos¬ 
ed principals.* Where the “principal contract” form is employ¬ 
ed the custom of accepting the incident of broker’s responsibility 
obtains evbn though the names are in fact disclosed. The con¬ 
tract being on the face of it between the buyers and unnamed 
sellers and the language adopted accordingly, there is a good 
custom entitling the brokers to enforce the contract and an 
arbitration clause should be so taken as to include the bro¬ 
kers*. 

The Oontracfc Act is a general statute dealing with con¬ 
tracts. The Negotiable Instruments Act is a statute dealing 
with a particular form of contract and the law laid down for special 
oases must always overrule the provisions of a general char- 
aGter\ Where a negotiable instrument is sign^ by a duly 


1. PaUrttm v. Kankanat^ah Co, (1915) 42 Cal. 1050==311. G. 607. 

2. SouihweU T. Beuditch U876) L. R 1 C, P. O. 374. 

8. Patirmm y. Kankanarrah Co. (1915) 42 Cal. 1050=31 L C 607. 

4. Nand J^al Roy y. Ourii^adia HoldOr, 1924 Cal, 733=61 L C. 721. % 

Ssaga of the local market to treat brokers as principals is not admissible* 

5. Roidhwidl V. Boudttch (1876) L. R 1 C. P. D. 374, at p. 379. 

6. MimdU y. Bam Oopuh 1928 Cal. 419=74 I. 0. 278. 

7. Kumy H, L. Saw UiUo y. C, X M, A, L. Firm, 1938 flang. ISleeUi X. 
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l^)» IMliwIfe^ M &?« But wligm tils ki0mh 
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iHf tiMmaiiL that iifii iigoa as acmt^ ^ tiMJb he dom not intend 
tMiiri^ to he is lisJble A«}»onaUy 

eM^ to4ihose who induced him to tiiaa upon the mief bhi^ 
the inwoipel only wotdd 1>e held liebl^. unless the executant 
of a ^ promote oleasrly indicates therein either by an 
Siddition to his signature or otherwise that he executes it as 
agent of another or that he does not intend thereby to incur 
personal respoz^ibility, he is liable personally on the pro-note 
fording to S. 27 of the Negotiable Instruments Aot^. That 
is, an undisclosed principal cannot be sued on a negotiable 
instopment^. 

The name of a person or firm to be charged upon a nego¬ 
tiable document shoidd be clearly stated on the face or back of 
the dooiunent so that the responsibility is made plain, and 
oan be instantly recognised as the document passes from hand 
to hand. It is not sufficient that the name of the principal 
should be *‘in some way” disclosed; it must be disclosed in such 
way that on a fair interpretation of the instrument his name is 
the real name of the person liable on the bill. Sections 2B» 27 and 
28 of the Negotiable Instruments Act contain nothing inconsistent 
with the above principles, and nothing to support the conten¬ 
tion, which is contrary to all established rules, that in an action 
on a bill of exchange or pro-note a person whose name pro¬ 
perly appears as a party to the instrument, it is open either 
by way of claim or defence tq show that the signatory was in 
re&lity acting for an undisclosed principal. Where, therefore, 
a hundi was signed by a person with the words ''Acting 
Superintendent of the Private Treasury of . , after his 
aignature, it was held that the words signified the signatory’s 
position and the signature was not in the form necessary for 
an agent signing on a principars behalf. Such would also be 
the case where the signature on a hundi was followed by the 
words "Managing Agente, L. A. & Co.”, which were held to 
be description only and did not bind the L. A. ft; Co^ Like¬ 
wise was the decision where the words "Agent and attorney to 
Dr. 0. L. Moonshi,’” or "Common Manager of Kaina”/ aj^ear- 
ed after the signature. These words were held to be descriptive 
merely®. Such was also the case where the body of the pro¬ 
note continued the discription "I—the Editor and Managing 
Director, The Servant 

Where a person purports to sign a pro-note as agent or 
under a power of attorney of another, he must sign for and on 

1. NepoCiable Insiramenta Act, 1881, S. 27 

2, Ibid, a 28. 

a Koneti K€tielle§r v, Chpalo, 38 Mad. 4B2 

i. BakedM V, Tawthat, 102U Nag 274f:==113 I. 0. 67a 

8. Sdtdagitk V. Ki^an Berihad, 46 I. A. 83=46 Gal. 663. 

a Srulal UmguUal v. X. A Drtmn^ Co , Ltd ., 1925 Gal. 1062^89 L O. 828. 

7. Dhirendra ▼. yvibehary, 37 C W. N 296. 

a JBHnd<Bban v. Atut KriohHa, 40 0 W. N. 92=164 I. a 72a 

9. V GAorMo#, 1928 Bom 516».52 Boin. 646. 

16. Oh^fom Bundar 7. P&per Mtlh Co ., 106 L 0. B4a<^ 0, W. M. 
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ITo « 9 tlci^tjon is made withre^fard to trading fim. A 
ineifllxcir ^ bieditig firm ezerated a prornote. Nowhere in 
it WM!^ naine of the firm meationed. Sddt that the firm was 
not liahl^' 

^hen a ibarto of a joint Hmdu family borrows money on ftvtitkamf 
a pre*^o^^ purposes of the family or for meeting family weeM 

neeesfiities, the oreditor can recover the money from ell the 
members of the joint family although they were not parties to 
the note*. And it has been held by the Privy council that if * 

et a time a person is karta of a Hmdu 3 oint family, it be neoe* 

Bsary for the proper conduct af the joint family business that 
money should be borrowed from time to time on pro-notes, it 
would be within the authority of the karta to borrow money 
m his own name for the purposes of the family business The 
other members may be made liable on the pro-note, though 
the note being signed in his own name, no presumption arises 
fiom the state of facts that the borrowing was for the family 
business which must be proved by the evidence*, But the 


liability of the other coparceners in such a case does not rest 
on any principles of agency, but upon the personal law to 
which the parties are 8ubjecb^ In this case it was held that 
the payee may sue not only the maker but his coparceners, 
provided the plamb includes a demand in respect of the ori|rmal 
debt, and the debt was contracted for the benefit of the family. 


Any liability to which the minor would be subject under Pro-aoi^ axt- 
che Hindu law IS not the less a liability because it was incurred anted bygoar 
by his guardian on his behalf. Therefore the minor would be 
liable on* a pro-note executed by the mother in the body of 
which the minor was described as the maker though the mother 
did not sign as guardian at the end That the transaction was 
for the benefit of the minor or some such other fact must, *how- 
ever, be proved". 


It was held that the holder of a pro-note, though merely BanwniiUr 
a benamidar^ can maintain a suit thereon and a suit by the true 
owner is not maintainable even if the holder bo a parly thereto 
and he admits that he in merely a benamidar of the plaiotiiF. The 
true owner may, however, bring a amt on the consideration’. 

But these latter observations were considered to be obiter in a 


1 Dhhendra, v Nutbehary 37 0 W N 396, Sadaituk v Kith an Par shad und 
Stlardm r Vhuriandas, supra 

2 Kwonsf L Sanj Milts v C Vtrm, 1933 Rang 131 
8 Sukhada Kanta v Jagtnx Knnta, 611 A 90 

d- AhM Majid t Sa^asfmtHbm, 1934 P C 4=;tl47 I C 1 In Bam Qapal v 
Dhtrendva Nath, 1937 Cal 376 (doubting and ndt following Krishna Ayyar v 
Kriskna 38 Ifad 597) it was hold that tlie other members would ooly 

be bound if the name of each of them appear*) on the instrument itself, and le 
diAOtoBod in sueh way that on any fair interpretation of doounient hia name |B 
the real name of the person liable npon the bill 
j V Krishnasami (1900) 23 Mad 597, At p 600 

5* StAyhnarayana v. MaUaya, 1^ Had 447. 

iktiato V. SiianaBi, 1937 Cal 7o3=41 C W N 1283 
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There i$ e class of cases ia which agreements have been 
entered into hy promoters on behalf of comimuies intended to 
he« btit in fact not yet, incorporated. In stioh a case the 
sUeged principal has no legal existence, and the agent is held to 
have contracted on his own aocdunt in order that there may not 
be a Ultal failure of remedy^. Other oases have ooouired' where 
the prinoLpals were uncertain bodies of persons, or otherwise 
incapable of being sued by the description in the contract, but 
as obseiwed by Pollock and Mulla\ these would hardly be 
instructive in the different oiroumsbanoes of Indian society, and 
it must be remembered that decisions turning on or involving 
the'"solemnity” of an English ^eed are to boused herewith 
great caution. 

According to English law, no person who is not a party to a 
deed can be sued upon the contract contained in it. But it 
seems that the technical rule of English law has no operation 
in this country, so that the principal may sue and be sued 
upon a deed even though it may not have been executed in 
his name*. 

Sovereign States and their rulers would seem to come with¬ 
in the description of possible principals who cannot be sued; but 
•there is a special rule for this case, and it is settled, for suffi 
cient reasons of good sense and policy, that an agent contract¬ 
ing even in his own name on behalf of Government is not to 
be codsidered as personally a party to the contract. One man 
would accept public office at such risk as a different rule would 
involve*. As regards British India, the law is that the Baling 
Chief of an Indian State may be sued in a competent court in 
India in certaim cases with the consent of the Central Govern¬ 
ment^ Where no such consent is giveui it has been held that a 
suit may be brought against the agent appointed by the Buling 
Chief of an Indian State for the purposes of the business, in re& 
pect of which the suit is brought^ 

It has been held that where an agent sues in his own name 
on a contract made on the principal’s behalf, statements made 
by the principal, as well as his own statements, may be used 
in evidence against him as admis8ions^ and the defendant i£i 
entitled to avail himself of any defence, including that of 

1. Srtli’twto V, Sitanttth, 1987 Cal. 753~41 C. W N. 1283. 

2. Kelner v, Boorter (1866) Ii. B. 2 0 P. 174; Be Empress Engineertna Co, (1880) 
16 Cb. B. 125, Ldkehmtohan^r v. MoUtam (1904) 6 Bom. B. 1106. 

a Indian Contract ft'Speoiiic Belief Acte, 7Lh Bdn., p 610. 

4. Chinnaramamtja v. Padmanabha (1856) 19 Mad. 471 diaaenting from Baphuna^h^ 
das T. Morar/i (1892) 16 Bom 568. 

5. Oidley v. Lord Palmerston (1822) 3 Brod St B. 276; See this and other anthontie» 
coUeoted ui Palmer ▼, Hutchinson, (1681) 6 App Cas at p 626, Crant ▼ Secfy 
of State for Indta, (1877) 2 C P P 445. at p. 461, See Pollock A Mall*. 
p. 611. 

6- Ben fi. 86, Civil Piocednre Code, 1906. 

7. Ahdul AH V. Goldstein 48 F. U 1910 
0. BmifA V, Lyon (1813) 3 Oamy. 46$. 
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^psL iJwwHfii the 4e®6M© wouU ffcot have been available in an 
by ^ '^be defendant in also 

^titled to disoovery to the same extent as if the principal were 
a pMty to the prooeedings*^ 

ia a general rule, tho right of an agent to sue personally, 
(ffi a contract made on the principal’s behidf ceases on the inteiv 
^entioii of the principal, and a settlement between the principal 
mi tl^ third party constitutes a good defence to an action by 
agent^> But if the agent has a lien'on the subject matter of 
the contract as against the principal his right to sue has priori* 
ty to the right of the principal as long as the claim secured by 
the lien remains unsatisfied\* and in such a case the defendant 
cannot in an action by the agent set up any settlement with or 
Bet oS against the principal which would operate to the prejudice 
of the claim secured by the 1^6n^ unless the agent is ‘estopped by 
his conduct, or by the terms of the contract, from disputing the 
validity of the settlement or right of set-ofF.* 

If an agent makes a contract with a person who neither 
knows, nor has reason to suspect, that he is an agent, his princi¬ 
pal may require the preformance of the contract: but the other 
contracting party has, as against the principal, the same rights 
M he would have had against the agent if the a^ent had been 
principal. 

If the principal discloses himself before the contract is com> 
pleted, the other contracting party may refuse to fulfil the con*' 
tract, if he can show that, if he had known who was the principal 
in^ the contract, or if he had known that the agent was not a 
principal, he would not have entered into the contract. 

(S'. 231, Ifidian Contract Act, 1872>) 

it is thus clear that when a contract is made with an agent 
in his own name for an undisclosed principal, either the agent or 
the principal may sue upon it, the defendant in the latter case 
^ing entitled to be placed in the same situation at the time 
the disclosure of the real principal as if the principal 

1 Oifcton ▼, Winter (1838) 6 B & Ad 96 (in nn action by a policy broker, a pay¬ 
ment 1>7 wey of set off was held a good fiefenoe, though it wonld not hare been 
good payment as against the pnncipal). 

J WilUw V. Baddlte^ <1893) 2 Q B 324. 

3 Ammon v. Cotieworth (1826) 3 B 4 0. 647, lioffere t Bodtey, (1868) 2 a * 

0. 227. 

4 i)H*»htMifer t. Qoodutin (1775) Gowp. 251 (sale by factor m his owe natne of 
goods on which he had a lien for advances). 

** Atkym y, Amher (1796) 2 Bap 493 (defendant not entitled, in action by broker 
for price of goods sold in own name on which be had made adeanoee, to set 
off debt doe from principal), Mobtneon y Butter (1866) 4 a A a 964 (aMion by 
anetioneer for pnee of goods sold, plea that defendant had paid the principal 
hold bad); GHee v, KenHek (1870) L R 6 Q. B 840 (action bv aaeiionsor fbr 
pnee of goods sold, setilemetit with the pnneipal Vhioh did not operate to the 
. PWjtidlon of the plaintiff held a good defence). 

V. IToUivr (1816) 2 Marsh 497; Coppin r. Craip (1816) 2 Marsh 601 (in 
4 «os 6 manes an auctioneer, having sold goods which were described 4s the 
nsmsd pvincipah allowed porobaseia to take the goods sway without 
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stetipn re&r 9 to the g^narel ca$6 apd fche mle i« that the 
third party should have, as against the uudiaoloaed principal, 
the same rifirhts which he would have a^aiust the assent if the 
agent had been the prinoipal. The seeoud clause deals with the 
particular case where the principal discloses himself before the 
eantvaoi is completed. The second daluse should be read as 
gOMTuod by the first clause'. 

When a railway receipt for goods consigned for transit is 
given in the name of a servant or afirent, the real owner is 
entitied to sue for their value if the goods are lost^. 

The High Court of Bombay is of opinion that the right of 
the third party to repudiate the contract under the second para¬ 
graph arises only where the principal himself makes the dis¬ 
closure, and that it does not arise where the disclosure is made 
by some other person or the information reaches him from 
some other source^. The principle of this section is farther 
developed in the special rules as to undisclosed or dormant 
partners; in such cases the real difficulty is often to know 
whether the acting partner was in fact acting on behalf of the 
firm (See 8. 19 of the Indian Partnership Act, 1982)» 

The High Court of Calcutta has held that there is nothing 
in this section to debar a principal from proceeding against hi<) 
agent under S. 211 of the CJontraot Act, if the facts of 
the case entitle him to do so. But where the result of the other 
contracting party to perform the contract is due to the agent 
of an undisclosed principal failing to pay the former his dues 
under his own separate contract witn him, the proper section 
for the undisclosed principal to proceed is under S. 281 and 
not S. 211, and such principal is entitled to a decree only against 
the other contracting party and not against his agent^ 

As the principal can take advantage of the contract^ made 
by the agent as his undisclosed principal subject to any right 
which the other contracting party may have as against the 
agent, allegation of fraud and misrepresentation made by the 
agent to the other party are relevant in a suit by the principal 
agaist his agent and the other party and should be decided”. 

Where/one man makes a contract with another, neither 
knowing nor having reasonable ground to suspect that the other 
is an agent, the principal, if he reouires the performance of the 
contract, can only obUun such performance subject to thd rights 
and obligations subsisting between the agent and the other party 
to die contract 


L Imdkomai v, Chan^umal, A. I. B. 1981 Bind 4^180 L 0. ftdU 
S. LaUnkmanduM v. jlima Lant, 8i Bom. 366=6 Bom. L. B. 781. 
a S. r. By. Y. Firm of BoISmu 92 I U 1007. 

4. Lakthm^mdat t. Lenm (1904) 82 Bom 856; tbe roferenee to Karim Chowhidar v 
SimSor Bmra (1896) 84 OaU 207, 1, S of p. 862 of the ropqrt is irrong; the 

oomot reforoneo shonld bo Gremm t. Laehmi Nataifain (im6) 84 Osl. B, 
p. 10. Kaumrji Mti0nirt»m Y. Patmoifi Darichand A* 1. B. 1989 BSm. 1017^118 
la 84t 

a JMSopM y. A. 1. B. 1Q840«1. I U 8a 
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UrohfHl ef aoepioioii that saoh is the case. 0 esnnot fiompel B to Me Iho ftoo 
WitAoPt lOloWlng him to set-off A’s debt. < 

(5. 232, Indian Contrmt Act^ 1872.} 
It is to be observed that fhere is praotioally no 
between S. 231 and S. 232 of the Act, eKcept that S.2S1 rapreBseB 
the same matter more fully, Tn Premji v. Madhmvji^ Sfomott 
^ think, S. 232 is a repetition of the first parogaph 

of S. 231. It is, I think, a qualification of the first portion of 
that paragraph which gives a principal a general right to onforoe 
a contract entered into by his agent. 8. 232 qualifies that gen¬ 
eral right by making it subject to the rights and obligations 
subsisting between the agent and the other contracting party.’* 
It is submitted, however, that the ground is completely covered 
by the saving clause in the first paragraph of S. 231, and no 
further qualification i^ added by S. 232. In the case cited above 
it was contended tli.it tlie object of S. 232 was to reproduce the 
law as supposed to be laid down in Thomson v, Davenport and 
Armstrong v. Sfokes\ namely, that the right of the other con¬ 
tracting party bo hold tho principal liable is subject to the quali¬ 
fication that the principal has not paid the agent, or that the 
state of accoimts between the principal and agent has not been 
altered to the prejudice of the principal. But this contention 
did not prevail, aij<l \{ was Snid that the only qualification impos* 
ed upon the rights of the other contracting party was that 
specified in S. 234. Almost at tlio same time, in fact, the Court 
of Appeal in Ellgland^ overruling, or refusing to accept literally, 
the wider dicta in v. Davenport and Armfttrong v. 

>S7o/ce,v, approvcMl the more guarded judgment of Parke B. and 
the court of Exchequer in tleald v. Kemvovthg^, “If the con¬ 
duct of the seller woiiUl make it unjust for him to call upon the 
buyer for the money, as*, for example, where the principal is 
induced by the conduct of the seller to pay his agent the 
money ou Ihe failh th.it tho agent and seller have come 
to a settlement on the matter, or if any representation to that 
effect, is made by the seller either by words or conduct, 
the seller cannot afterwards throw off the mask and sue the 
principal. It would he unju-st fi»r him to do so. But I think 
that there is no case of tills kii.d where the plaintiff has been 
precluded from recovering, unless he has in some way contribu¬ 
ted either to deceive llie ded’endant or to induce him to alter his 
position.Otherwise, “ if a person orders an agent to make a 
purchase for him, he is bound to see that the agent pays the ' 
debt; and the giving the agent money for that purpose does not 
amount to payment uiiIcks the agent pays it accordingly 

On similar grounds, if tlie principal represents the agent as 
principal he is bound by that representation. So if he stands 

!• (1680) 4 Bom. 447, 466. 

9. (1899) g B. a O. 78. 

3. (1879) h B. 7 Q. B, 699. 

4. fr^nev. tTmon (1880) 6 Q. B. D. 414, 417. 

5. (1886) 10 Bx. 739, 740. 

6. Boo PoUook a MaUn, pp. 614* 616. 
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An undisoloBed principal coming in to sue on the contract 
made by the agent must take the ‘ contract, as the phrase goes, 
subject to aJl equities; that is, the third party may use against 
the principal any defence that ^ould have availed him against 
the agent*. “Where a contract is made by an agent for an un¬ 
disclosed principal, the principal may enforce performance of it, 
subject to this qualification, that the person who deals with the 
^ent shall be put in the same positien as if he had been deal¬ 
ing with the real principal, and consequently he is to have the 
Same* right of set-oflF which he would have had against the 
agent*.” “The la w with respect to the right of set-off by a third 
person dealing-with a factor who sells goods in his own name 
and afterwards becomes bankrupt is well established by George 
v,CIagpft.,. That rule is founded on principles of common 
honesty. One who satisfies his contract with the person with 
whom he has contracted ought not to suffer by reason of it 
afterwards turning out that there was a concealed principal” 

It has been held that the application of the rule is limited 
to liquidated damands;® but it “is not confined to the sale of 
goods. If A employs B as his agent to make any contract for 
him, or to receive money for him, and B makes a contract with 
C or employs 0 as his agent, if B is a t>erson who would be 
reasonably supposed to be acting as a principal, and is not 
known or suspected by C to be acting as an agent for any one, 
A cannot make a demand against C without the latter being 
entitled to stand in the same position as if B had in fact been 
a principal. If A has allowed his agent B to appear in the 
character of a principal he must take the consequences. 


In England it is not necessary for the third party who 
dealt with the agent as a principal to go beyond showing that 
he believed him to be a principal Means of knowledge or 
“reason to suspect” appears to be material only as tending to 
negative the alleged belief. The words of both Ss. 231 and 
232, however, are quite clear on this point. But there must be 
actual belief that one is dealing with a principal. Ignorance or 
f doubt whether the apparent principal is a principal or an agent 
is not enough; for the ground of the rule in that the agent has 
been allowed by his undisclosed principal to hold out himself 
as the principal, and the third party has dsalt with him hs 
such*. 


1* Ferydhd v. Bischoff^ahiin (1868) 4 0. B. N. 8 710, 717. Tha deoiaion bhows 
that nothing Jess than positive misleading will dn. 

% O^orgt T. Clagtti (1797) T. B 359; v. Bond (1833) 5 B. ft Ad. 399. 

3. iVr wait J. in Drtafiir v. Nofwoodf 14 0. B. N, 8 574, at p. 509, 

4. Tut-ntr v. nomaa (1871) L. B. 6 a P. 610, at p. 613. per WiBf J. 

6. niid. 

6. Mantagu v. Fort^ad (1893) Q. B. 850, at p. 855, per Bowen, L. J. Hare tha 
defehdaiite were employed by apparent principals, who were in Csoi agente for 
the plainiif/s, to collect a general average oontribotian fVom andorwritere. 

7*, v. BnpeHal Ottoman Bank (1873) !<. B. 9 P. 38. 

a Cooka n, Mahalhg (1887) 12 App. oaa 971. The dooiaion baa boon crifcteiood, but, 
l>aiDg in the How of liords, ts ftna), S^e ?oll^k ft p 610t 
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4 entorA into a conirlcb with B to soil bales of oottoii, end altorwacdf 
dtheo^ers ihet B was acting as agent for C. A niaj sao either B or 0 or both* for th^ 
|itiee of (he cotton. 


(aS. 233, Indian Contract Act, '1872*) 

The cases where an agent is personally liable, have already Ag«bat 
been dealt with. It is a recognized and accepted principle of ptiaoiiNid 
'English law that tlin liability of principal and agent is alter-^ agentjoinilir 
native and not joints It has been considere;! whether or not 
section M3 of the Indian Contract Act represents a departure 
from this principle of English law. In Kuttikrishnan J^aiv v. 

Appa Naiv^, Contts- Trotter C. J. held that, though the wording 
ot the section was very unfortunate, it was intended to repro¬ 
duce the English law: “I have come to the conclusion that what 
the section means is that the person dealing with the principal 
through the agent may at his selettion sue either or he may sue 
both of them alternatively in a case where he is not sure whom 
his exact remedy is against; but I am quite clear on this point 
that the section can only be construed as meaning that he may 
sue both principal and agent in the alternative and that he can¬ 
not get judgment against both of them jointly for the amount 
sued for that would be to turn a liability which is clearly 
mutually exclusive into a joint liability. This is contrary to 
tlie view expressed in an earlier Bombay case^ where it was 
said that tlie section created a joint liability, and if the illustra¬ 
tion only showed that the agent and principal might be joined 
in one suit, an illustration could not control the plain meaning 
of the section itself, A Devision Bench in Madras “ have more 
recently dissented from Contts-Trotter C. J. in the case cited 
above, Leaph C. J. observing: “There is no ambiguity in the 
language used in the e^qtion and I am unable to see anything 
unreasonable in the rule which it embodies. What would be 
the position if a suit is brought against the principal after 
judgment had been obtained against the agent in an earlier 
suit is another matter, but we are not called upon to consider 
that question here.^’ 

Pollock and Mulla comment® b.s follows: 


“The criticism of the learned judges on the language of the 
seotioc an(^of the illustration is certainly justified; and it may 


1. * Boo Pollopk & Malla, p 616 

3 M^rtl V. Wtnim^rthind (1904) A 0 11, Moo}f v. h'Uinixgo.n (1930) 1 K, B. 919. 

8. A. I. B. 1936 Had. 1318~ 97 I G. 475. 

4. tShin Lai M*iti Ltd v. Dh dtchnnd, (1917) 19 Bom L B. 370=40 L 0. 194. 

5. ^^Aamiifdcffn Bavuihni v. Shaw Wallace A C 0 .,A, X. B. 1939 Hod. 630^184 
h 0, 15$' 

6. 
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th^framer^ of the Aot did intend to rejofoduoe 
Uir. Bui it ia diffioult to grivev rtie wording of 
tke sootiou a moauing ol&or than tbat which commf^ndod itMf 
to Leach C J. and hia brother judge m Madras The apotioti 
itaedft whatever may be the case with the illustiation, is <^oncF^r- 
ned with snbstantiye law only; Contts-Trotter 0 .J seems to 
treat it as setting out the creditor’s proceduml rights On this 
construction the creditor may hold eithei pniioipril or agent as 
severally liable m the alternative, or at his option hold them 
jointly liable If he elects to hold them jdintly liable, lie can 
stie them both; but if he^elects to sue one only he must be deem¬ 
ed to have given up his rights against the other, binee in that 
case the liability is alternative and not loint ” 

A person who has made a rontiiu t with nn agent may if 
and when he pleases, look directly to *116 pnncipiil, unless by 
the terms of the contract he has agieod not to do so, amt that 
whether he was or was not awato when he made the contiact 
that the pefson with whom he wa'^? dealing was an agf pt only, 
and not the less so in cases where thn agent is pei^ouallv liable, 
for the law which superadds the liability of the agent dot s not 
detract from the liability of the principal* A. company then - 
fore, liable for moneys advanced in the course of volunlaiy 
liquidation to the liquidator auMprised by the company to bor¬ 
row for the purposes of the wulTWiig up* And, upon the sanio 
principle, a loan made to the secretary, treasurer, and agent of 
a company subhonsed to raise moneys for the company may 
be recovered from the company^ Ifthe person enters into a 
contract with another, believing him to be the principal in the 
ti^insaotion, though in fact that other is acting as an agent, bul^ 
he subsequently discovers who the real piincipal is, even ihough 
he may first have been given credit to the party who subse¬ 
quently turns out to be an agent, ht may neveiHitdess, upon 
discovering who the principal is substitute* him as liis debtoi* 
Where an agent is personallv liable tor debt the croditoi lias 
the option to proceed either against the principal or the agent 
Where it did not appear that in lending the money, the lender 
(who knew that the money was being borrowed on behalf of 
certain principals) booked exclusively to the agent for payment 
he could proceed to realise the money from the principals'* 
Where, by any wrongful or unauthorised act of an agent, the 
money or property of a third person comes to the liaiids of the 
principal, or is applied for his bcnfit, the principal is liable |oin- 
tly and severally, with the agent to lestoie the amount or value 
of such money or property" 

But when once the creditor has elected to sue the age in, 
and sued him to judgment, he cannot afterwards bring a second 

1 Cetlder v Pobell (1B71) L II 6 0 P 486 The r^aebhon was whether the cin*tua 
staneea showed an election to eharfiro the agent exclaMvely 
In r» Gftn^fB St^am Car Co , (1S91) 18 Cal 31 

5 JpHrrnoHttdflras v Corwinrfc (1881) 6 Bom 326 
4 Bi^ Bhftildnr v Smju, 9 A) 681, 688 

6 Saiyik Priya v Goblnda Mohan, 14 0 W N 414 

6. Morarji V Mulji, k 1 B 1924 Bom 232, Rnhtm Jllah ^ Chumi J al 

A. I B 1937 L*h 570 



jndpjjept a^ft^inst 

puMAW^f ^ 11**’*^ »ab8fied% and though the ern^itor yitu 
ijol aiKkWHt of the existence of a principal when he sued the 
iigehi ^4 It'V^iis held in 1888 in a Madras case that where the 
suit apwoefc agent i« dismisBed the creditor may subseqnen* 
tly hrieg a fjresh suit against the principal, the reason given 
beilM? tihat nothing short of a judgmein agnmst the agent could 
amount to a binding election on the paxt of the creditor to 
abandon the right to proceed against the principaP. Thia 
however is contrary to the later cases cited above and it is sub¬ 
mitted that it is not good law m India^. 

Therc^may, however, be a deliberate intention shown from 
the beginning of the transaction, or at some later stage, to give 
ciedit to the agent alone, in that case there is no right of action 
against the principal*; and the third paity must elect to sue an 
undisclosed principal, if he mrans to preserve hia rights against 
him, within a reasonable time after ascertaining him". The 
question whether the creditor has elected to give credit to him 
to the exclusion of the principal is one of fact’. 'Invoicing the 
goods to the agent and calling upon him to pav them", or taking 
and renewing his acceptances in payment of the price", ar^ not 
conclusive of such an election. 

The English law on the subject is tlmsstated by Flowstead;^" 

“Where an agent enters into a contract m such terms that 
ho IS personally liable thereon, and a .ludgnienb is obtained aga¬ 
inst him on the contract, the judgment, although unsatiiblied, is, 
so long as it subsists, a bar to any proceedings against the princi¬ 
pal on the contract. 

Where an agent enters into a contract is such terms that 
he is personally liable thereon, and the other contiacting party, 
knowing who is the real principal, elects to give exclusive credit 
to the agent, he is iirevocably bound by his election, and cannot 
afterwards charge the principal on the contract, where such 
party, knowing who is the principal, sues and recovers judg¬ 
ment against the agent on the contract, he is conclusively deem^ 
to have elected to give exclusive credit to the agent. Where 
he has not sued the agent to judgment, the question whether 
ho has so elected or not is a question of fact, depending on the 
circumstances of the particular case. > 

1 SJmlaf Motif al v Bhdtchand, 19 Bom L R 370, Bn Bhadthn T Satju 

Supra’ 

2 Shirlai Motif of v Btidtehand, supia 

3 Baman v. Vmravan (1B83) 7 Mad 392 citing Cuitt» v Wilhum^on (1874) L R. 
10 Q B 67. 

4 See Pollock & MalU, p 618. 

6. Patetaonv. GandMttjue {XB12) 15 East, 62, Addison y Qandaseque (1812) 4 
Taontl 674 

6. SmHhurst v Mitchell (1859) 1 K ft F 622 

7 Cnlder v Dobell (1871) L B 6 0 P 486 

8 Bohinaon v. Read (1829) 9 B. ft €. 449, Whttuellv P«rf ^ (1858) 4 0. B N. 
8 412 

9. (1867) 7 E ft B 301, in Ex. Oh. 8 E. ft B. 647, Beo ffaaon^oy T. Ctn^kam 
(1682) 7 Bom 51, 66. 

10 Art 07, p. 236. 
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Empi m Oxin 4iiiqle provided/tli« lidIdlUsf ^ i^ pfin- 
drp4^ v^hptjher discloeed or utidi»c!lo«ed| uppn e 
pp iiisi behalf, is not afiboted hy the facts that the i^ant is perw 
spoally liable oti the o<3intract and that oredit iras given to hijqa 
by the other contraoting party.*’ 

The question arises what constitutes election. It has been 
held that election is a mere matter of choice and choice pre¬ 
supposes knowledge of the alternatives and freedom to choose 
between them, the other party cannot elect between the princi¬ 
pal and the afrent so long as he does not know that there^was 
a principal in the transaction, or does not know who he wa/and 
this knowledge must include not only the fact of the agency, 
hut also the name and indentity of the principal. Whatever he 
does before such knowledge cannot be charged agfftnsfe him as 
an election. It seems to be everywhere agreed that the fact 
that the other party knows there is an undisclosed principal in 
existence does not charge him with the duty of then finding 
out who he is and giving the credit to him alone^ The taking 
of an agent’s promissory note or acceptance for the price of 
goods sold to him bv one who knew he was acting as agent but 
who did not know for whom, will hot conclude the seller from 
holding the principal also when subsequently discovered*, nor 
will the fact that the vendor charged the goods to th^ agent^, 
or sent him a statmont of account made out in his name* suppos¬ 
ing him to be the principal, prevent the vendor from subsequen¬ 
tly charging the real principal when ascertained to be such . It 
has been further held that the commencement of an action and 
even the recovery of a judgment against the agent before dis¬ 
covery of the principal is not ^ bar to an action against the prin¬ 
cipal when discovered, unless the principal has discharged the 
judgment against the agent or it has been satisfied”. 

What is the position when the party comes to know both 
the existence and identity of the principal and is m a position to 
choose between the principal and the agent. It has been held 
that the mere presentation of a claim in an insolvency proceed¬ 
ing’ or the mere commencement of an action" against the agent 
alone, even if after discovery of the existence and identity of 
the principal does not constitute election and does not bar a 
subsequent claim or action against the principal, whatever may 
be its effect when the principal is misled to Mq, pjpejudice^ 
Where, however, such claim or action is prosecuted to a judg¬ 
ment against the agent, it amounts to an election as a matter of 
law and bars a claim or action against the principal*®although 
some cases have gone to the length of holding that nothii r 
‘^hort of satisfaction of the judgment against the agent would 

1. Seo Katinr, p 659 ^nd the aothontieB cited therein 
2 Afet > ill V Kentfan, 40 Ani. Bop. 174. 

B TfftM V. Kt^peiio, 65 N J L 294. ^ 

4 H^nfUiBun r Mai^hfu, 41 Am Deo 484. 

5 Mechem, B 1755 

6 Bee KaliBr. pp 659, and 660 and the antbontleB cited therein. 

7 Cuitm V UVriniHWi, L B 10 q B. 57. 
a Fer /'V ? M<for§, 18 Ul App 135 

9. Meohpm. Be. 1766—1768. 

10 V AVrrt/#*, 3 H A C 977, Ktndail v ffwntteoHt L. B. 4 App. oea 

K^fty V Ftttwtekf 1 C. P, D. 746 0. A. ^ 
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«}i# from liability as a matter of law‘. 

ChaaeeUdr Cairns, However, atrcftigly depricates the latter view 
and sajrt- I take it to be clear that where au a^ifent oontraots 
in hki MTU name for an undisclosed principal, the person with 
whom he contracts may sue the agent, or ha may sue the prtnoi- 
pali bat if he sues the agent and recovers judgment, he oanuot 
afterwards sue the principal, even although the judgment does 
not result in satisfaction of the debt. If any authority for this 
proposition is needed, the case of Priestly v. Femie, 3 H. & C. 
977. may be mentioned. But the reasons, wliy this must be the 
case, are, I think obvious. It would be clearly contrary to every 
principle of justice that the creditor who had known and dealt 
with and given credit to the agent, should be driven to sue 
the principal if he does not wish to sue him, and, on the other 
hand it would be equally contrary to justice that the creditor 
on discovering the principal who really has had the benefit 
of the loan, should be prevented from suing liim it he wishes 
to do so. But il would be no 16*58 contrary to j 0*51100 that the 
creditor should bq able to sue first the agent and then the princi¬ 
pal, when there was no contract, and when it was nwver the 
intention of any of the parties that he should do so Again, 
if an action were brought and indgmeiit recovered against 
the agent, he, the agent would have a right of action for irule- 
miiity against his principal, while it tlie principal wore liable 
also to be sued, he would be vexerl with a double action. Fur¬ 
ther than this, if Actions could he brought und judgment.s 
recovered first against the agent and aftfM wards against (ho 
principal, you would have two judgments in (*\islohce for the 
same debt or cause of action they might not iieccssailiy be for 
the same amount, and there iiiiglit be recoveries luid, or liens 
and charges created, by means of both, nnd there wouhl be no 
mode upon the face of the judgments, or by any meaiiH, short 
of a fresh proceeding, of showing that the two judgraents 
were really for the same debt or cause of aution; and that ^=!fttit^- 
faction of one was or would be satisfaction of both 

As already pointed out^, the view held by the couits in 
India is that when once the creditor lias tdccled to sue the 
agents and sued him to judgment, he cannot afterwards bring 
a second action against the principal, though tlif‘ judgment 
against (ho agent may not have been sali.sficd, and (hougii 
the creditor was not aware of the existence ol a principal when 
he sued (he agent.' 


When a person who has made a contract with an agent 
induces the agent to act upon the belief that the principal only 
will be held liable, or induces the principal to act upon the belief 
that the agent only will be held liable, he cannot afterwards hold 
.liable the agent or principal respectively. 

(S 234, Indian Contract Act^ 1872.) 
See also notes uf\der Chapter XII. 

1 . Sm V. SwaW, 7S Pa, 298; MeUan v Sexton, 44 App. Div. 520/ Aytt 

psV Ooutra i^Ibo Cherrinffion v. BHtcheU, 147 App Uiv. 16 
3^ Qoims L. 0. in ^endan V. HamiUon, i A. 0, 504. 

Sse oil 540. 
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79. Rigbii of ptimdpmiiu mespoctof ptoportyloan 

Ofept 

The Englieh law on the subject is thus stated by Bowatead:* 
^Bubject to the provisions of Articles 81, 83 to 87, %,and 89, 
where an agent disposes of the money or property of his prin- 
e^el in a manner not authorised by him, -'the principal is enti- 
tlm as against the agfent and third persons, to recover such 
money or property^ wheresoever it may be fonnd.’^ Thus, where 
A authorises B, a stockbroker, to sell certain shares transferable 
only by deed, and intrusts him with the certificates and a blank 
transfer of the shares for that purpose, and B deposits the blank 
transfer and certificates with his banker as security for an 
advance to himself, the broker has no title to the shares as 
against A“. A, a solicitor, received rents as agent for his client, 
and paid them into his own bank to an account headed with 
the name of the estate. Subsequently, A’s private account 
being overdraw]), he transferred the balance of the estate acc¬ 
ount. Held, that the hanker, being aware that A was committing 
breach of trust, was liable to repay, to the principal the amount 
so transfe^^ed^ Otherwise, if the banker had no notice thrtt 
the moneys wore trust rnoneyp,^ or had not known that a breach 
of trust was being committed^ 

' Again, under the English law where goods or chattels arc 
mtnisted to an agent, who carries on a trade or busirn'ss in 
which the public are invited to ini rust their goods orohatii'ls 
to him, for the purpose of being sold or otherwise dealt with 
in the way of such trade or business, the goods or chattels, 
while on tlie pr(Miiisr‘s of the agent, or on other premises hiivd 
by him, foi\any sucli purpose, are exempt from distress for rent® 
The rule does not extend to agents generallv. but only to those, 
such as factors and auctionpors, who carry on a trade or business 
of a public nature’; nor does the privilege attach to goods which 
at the tiipe of distress are on premises neither occupied nor 
hired by the^gent, though they may have been sent there to be 
dealt with in the ordinary courats of his trade or business^ 
Thus, where goods are intrusted to a factor or auctioneer for 
sale, they aro not liable to distress for the rent at the premises 
of the factor or auctioneer*. Where corn is intrusted to a factor 
for sale and not having a warehouse of his own, he deposits the 
corn in the warehouse of a granary keeper, the corn is privile- 

1. Art. in, p. 273. 

9. Fosc V. Martin (1895) 64 h. J. Oh. 173. 

3 Bodmhuni v. Hoakym (1862). 21 L J. (Jh B64. 

4. Union Bttnh of Atiatrait** v, Mwratf Aifn^hy, (1898) A. 0. 699. P. 0. 

6. ShMdi V. Bank of he/and, (1901) Hr. B. 222, Bank of New South M’-nUs v 
Gouihurn Valley Butter Faetorij (1902) A O. 643; Bee also Lany v, Stnyih 
(1931) 7 Bin^r* 284; Farquharaon v. Ktny (1002) A. 0. 825; Colonial Bank v. 
Ckdy (1890) 15 App. Caa. 267; Mot. Bam Naur v. B.^hbir Sifi^h, (1920) 2 Uh. 
JU J. 616; Karala Vallry Tea Co ., Laohminarayant A. 1. B. 1939 Oal. 14=~ld(7 
I. 0.141. 

a Bowatead, Art 118, p. 278. 

7* Tapiiny t. ITeaioM, 1 0. A E, 99 (ageat for the sale of the goods of two parti- 
tdax manolkiittirere only). 

9* Lyam v. MUM (1876) 1 Q. B. 1) 210 (gooda eeiit by A to be aold by aaollon 
together kith B*a go^ on B's premiaea not privileged). 

> 9t irVBom* ¥* griftiMa (1868), 8 Bi. 861. 
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mfc o£ wail varalMiwa'. amilMiir, 
m Msaebiom^ hvt>B a room far tha muDdse oj aaab 

fw onattajs aent to the roijiKi for M^e are priYUaged 
fieia Sfftrm. ioobgh the room waa hired only for the partloolar 
A, employs an auotioaeer to aell goods by aaotion 
oi A*e premises B sends goods to A’s premises to be sold 
imlt goods. The goods of both A and B are liabla to dia* 
tr0ij^ lor tmt due from in respeot of the premises^^ In 
n^Unff V, Wesfy^* A was an agent for the sale of carpeta ibanii« 
laotored by B* and the name of Bs^as well as that of Ai was 
painted outaide the premises upon which A carried on business. 
A also noted as agent for the sale, upon the same premisea, of 
oarpets manufactured by G, and was entitled to carry on other 
agency business though he did not do so Held, that the goods of 
B aK|d 0 were not exempt from distress for the rent of the prem* 
ises, because A did not carry on a trade or business in which the 
pnbhc were invited to intrust tbeir goods to him. 

See also the Insolvency Act, for rights as agamsj: agent’s 
trustees in bankruptov. and allied matters 

80. Bribery of agent 

Where an agent is induced by bribery to depart from his 
duty to his principal, the person who bribed the agent is liable, 
jointly and severally with the agent, to the principal for any 
loss mcuired linn in consequence of the breach of duty, 
without taking into accoub the amount of the bribe or any part 
thereof that may have been recovered by the principal from 
the agent as money received to his use* 

£very contract or act made or done by an agent under 
the induenoe of bribery, or (to the knowledge ot the other 
contracting party) in violation ot hi*) duty to his principal, is 
voidable the piincipal ® 

An agent who has been bribed is conclusively presumed to 
be influenced by the bribery in doing any act affecting the rel¬ 
ations between his principal apd the briber.® • 

Where A, having entered into a contract for the sale of a 
pair (jt horses to B, subject to a certificate of soundness from 
B’s agent secretly offered the agent a certain a sum if the hor¬ 
ses were sold, and the agent, having accepted the offer, certified 
' that they were sound, it was held that B was not bound by the 
contract, whether the agent was or was not influenced by the 
bribe ® Nor is it necessary that the bribery should have any 
direct relation to the particular transactions entered into by 
the agent yoidable against the giver at the principaVs optioQ^ 
A broker who was employed to sell certain property sold it, 
ostensibly to A, really to A and himself. Both A and the bro^ 
ker became insolvent, the goods still being m the broker’s 
possession. « Held, that the contract was voidable, and that the 

% r, M4»nard (1826), 2 0. A P 3&3 

1 iirown V Atundsll (1050), 20 L J. 0 P SO 
a Ltf^ t (1676), 1 Q. B D 210 
(1883), 1 G A £ 99l 
nairatiftd, Art lU, p 279 
Jt 7. (1899) 1 Q B S69 

^ T. V (1876). 8 0 » 0 622. 
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17top3;ii^pAl ifli^ tlimks At« i#iM taty 
irliribii k i^oidabm on thd grotind of btibofy. In such oww, and 
also '^hof^ ayoidanoe of the ocatract is impossible earin|p his 
aob having dkeoi^nad the bribery soon enoagh, the priaei|ial k 
entitled to recover froai the briber, as money had am received 
the amonnt given or promised as a bribe if asceitailiied;^ Ot to 
sne him and the agent, who are liable jointly and sever- 
aliy, for any loss snstained by reason of having enteted 
into the contract the damages being ascertained #it)hont 
reference to any snm which may have already been 
recovered from the agent as money received to the principal’s 
use,^ In this case an agent contracted, on behalf of a corpora¬ 
tion, for a supply of coals, the persons with whom he contracted 
making him an allowance of 1 s. per ton, and charging 1 s. per 
ton more than the market price, to enable them to make the 
allowance. The corporation on discovering the bribery, sued 
the persona who supplied the coals for the amount so overcharg¬ 
ed. Held, that the defendants w<»re liable, and that the fact 
that the agent had deposited with the corporation the amount 
of the bribe, and the corporation had agreed to allow him 
what was recovered from the defendants, constituted no defence. 

An agent cannot maintain any action for the recovery of 
money promised to be given to him by way of a bribe, whether 
he was induced by the promise to depart from his duty to the 
principal or not^. Such a promise, being founded on a corrupt 
consideration, cannot be enforced by law. 

The rights of the principal against an agent in respect 
of bribes received in ,the course of the agency are already 
dealt with® and may be referred to. The receipt of a bribe by 
an agent justifies his immediate- dismissal without notice, althou¬ 
gh the contract of agency may provide for its continuance for a 
Hpectfied time^ 

81. Rights and liabilities of the principal on contracla made 
by agent. 

Orown may The Crown may sue, or may be sued by petition of right, on 

pw oT any contract duly made on its behalf by a public agent.^ 
itied on con- 
MotB mftde 

by pablic 
agdnt. 

Prinoipni The general law in England on the subject is thus stated 

nayiae or by Bowstead:® “Eyery principal, whether disclosed or tmdis- 
bo «»d in ofosed, may sue or be sued in his own name on any coirtract 
bisovnnamo. July njade on his behalf, and in respect of any money paid or 
reepived by his agent on his behalf. Provided always that 

1. fi. Huieh, re Petnbertofiy (1840) Uont ft Oh. 667. 

3. Hovenam v. MWhoff (l900) 83 L. T. 41. 

a Baiferd (Mayor of) v. Lever (1891) 1 Q. B, 168, Omni v. Gold eU, Spi/kdietHi* 
(1900) 1 Q. B. 333 

4. Uarfinifion ▼. Victoria Lock Ca. (1878) 6 Q. B, D. 549- 

a 8 m notM on p, 86a 

a Botha WUmng Co. v. Aneell (1^) 39 Oh. D. 389. 

7. B<>w8toadj Art 90 p. 284. quoting Tkomtte v B. (iVfl), L 10 <). B. 8l. 

a ArUola 91- p. 224. 
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^here an ajrent enters into a oontraot, verbal or written* 
inlljlfown naine, parol evidenoe is adipissible to show who^is 
t'to wA prinoipal, in ordaf to charge him or entitle him to sue Oh 
theoonti^ot, provided that such evidence is not inconsistent 
with the terms of a written contract. 


The right and liability of a principal, whether disclosed 
or undisclosed to sue and be sued in his own name on a contraet 
made on his behalf, are not affected by the ctroumstances that 
^ contract is to be partly performed by the agent and that 
from the terms thereof the consideration appears to move from 
the agent alone; nor by the circumstances that the agent was 
acting as a del credere agent. 

This article, so far as concerns undisclosed principals, does 
not apply to foreign principals, nor to deeds, bills of exchange 
prpmissory notes, or cheques.’* 

Thus, where a factor, acting on behalf of his principal, 
sells goods in his own name, the principal may sue for the 
price. But if an agent sells goods in his own name to a parson 
who believes him to bs the principal and who contracts with 
him for a reason personal to the agent, e. g. that the sgent is 
the debtor of such person, the principal cannot sue upon the 
contraet of sale.® Where a wife, who carried on a business on 
behali of her husband upon premises of which she was the 
tenant and in respect of which she paid the rates, ordered goods 
for the busines'? in her own name, it was held that the husband 
was liable for the price of the goods.^ A part-owner of a whal¬ 
ing vessel sold whail oil m his own name. Held, that the 
owners were entitled to sue jointly for the price, though 
the purchaser did not know that any person besides the 
seller wa<? interested ^ So, if three persons agree that one of 
them shall purchase goods in his own name in their joint behalf, 
they may jointly sue the vendor for breach of a contract made 
in pursuance of such agreement/ 

An agent entered into a contract in his own name for the 
purchase of property, and paid a deposit, field, that on the 
default of the Vendor, the principal was entitled to sue in his 
own name for the return of the deposit.® An auctioneer receives 
a deposit at a sale by auction Though it is his duty to hold 
the deposit as a stakeholder, he is so far the agent of the vendor 
in receiving it, that the vendor is responsible to the pur¬ 
chaser in the event of a loss through the lusolvenoy of the 
anotioneer.^ 

A signs and addresses a letter to B, undertaking to answer 
for a certain debt-sdue from C, D being in fact the oreditoir. 
Parol evidence is admissible to prove that the letter was 


S^mr V. Uigh ((181$), 4 Camp. 195 
% 0r^r V. t>9«fna Supffiff Co. , (1927) 2 K B 38 
8. PaHff T. Anderaon (1625), 3 Bing 173. 

4. SfkinHtr T StnekB (1821), 4 B £ ild 437 
5 CnDfcrty FBnntfl (1890), 10 B C. 671 
«. mffvfk V (1808), 1 Camp S37 

T. noip# V. Maif , (t854) IB fieav. 613 
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These i^oetal principles wUl apply in India also, itlhjeet 
to the provisions of eeotions to of the Indian Contract 
Aoty as notioed above, 

Bowstead states:* 

**No foreign principal may sue or be sued on any contract 
made by a home agent, unless the agent had authority to esta¬ 
blish privity of contract between the principal and the other 
contracting party, and it clearly appears from the terras of the 
MUtrset, or from the surrounding circumstances, that it was the 
intention of the agent, and of the other contracting party to 
establish such privity of contract.” 

Compare the provisions of section 230 of the Indian Con¬ 
tract Act, 1872, cited at p. 

Regarding deeds, it has been held under the English law, 
that no principal may sue or be sued on any deed, even if it be 
expressed to be executed on his behalf, unless ho be described 
as e party thereto and it be executed in his name; but where 
an agent, who has entered into a deed in his 6wn name, is a 
trustee for his principal of the rights under the deed, the princi¬ 
pals may enforce such rights, m the name of the agent, in 
proceedings to which the agent is a party, as plainiid* or as 
defendant.* 

See S. 102 of the Transfer of Property Act, 1882, regarding 
service or tender on or to agent. 

Bowstead states:* 

‘‘Where an agent contracts in a particular market, 'the 
contract is deemed to be made subject to the rules, regulations, 
customs and usages of that market, so far as they are not 
inconsistent with the express terms of the contract. Provided, 
that the principal is not bound by any unreasonable rule, regula¬ 
tion, custom or usage, unless he had notice thereof and agreed to 
be bound thereby, at the time where he authorised the agent to 
make the contract. Provided also that the right of the principal 
whether disclosed or undisclosed, to sue in his own name, and 
his liability to be sued, on a contract made on his behalf, are not 
affected by the circumstance that it was made in a market, by 
the rules, regulations, customs or usages of which the agent is 
personally liable on the contract, and the contract is there regar¬ 
ded that of the agent alone, whether such rules, regulattons, 
customs or usages were known to the principal at the time 
when he authorised the agent to make the contract or nob.” 

82. Other imlters 
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Under the English law, where an agent, in consideration 
Cf an antecedent debt or liability, or for any other valuable con- 

1 V Phitlips (3812), 15 Bast, 372 

8. A.rttol6 92, p 22B. 
a Bowstead, Art 93, p. 2S8 
a Bovsidad, Art 96. p 382 
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th» saw in goodIM 
oMtoe tbe has aot aathority so to of 
jiwo^ sainOi tho paymont or oegoiialion is as valid as if 
it H«4 exprsosly atithoiiaed by tho oarner of the money or 
A thing is deemed to be don© in good faith vrithiO 
theismtiing of this rule when it is in fact don© honestly, whether 
it is done negligently or not.* A broker fraudulently pledged 
with a banker negotiable securities belonging to yarious prinoi- 
paU, ss security, en bloc, for an advance. The banker aot^ iit 
good faith, but had no knowledge whether the seourities were 
the property of the broker, or whether he had authority to 
pledge them, or nob, and made no inquiries. Held, that the 
banker had a good tiMe to the securities, as against the princi* 
pals, to the extent of the advance^. Every pefson who takes 
n^otiable securities for valuable consideration, and in good 
faith acquires a good tifle, although the persbn who negotiates 
them has no authority to do so.* An auctioneer, in the ordin¬ 
ary course of business and not in breach of trust, paid the 
proceeds of sales into this own account at a bank, The ban^ 
kers retained the amounts so paid in for an overdraft of the 
auctioneer, and closed the account. Held, that the principal 
bad no remedy against the bankers, although they had notice 
that the money was substantially the proceeds of sales. Other¬ 
wise, if the auctioneer had bedn guilty of a breach of trust 
in so paying #in the money, and the bankers had been aware 
fOf that.* So, a banker is entitled to set off what is due to a 
customer on one account against what is due from him on an¬ 
other, though the mone^ so set oif may«be trust money, if the 
banker has no notice of the trust.* 


Again, it has been held under the English law that where 
a debt or obligation has been contracted through an agent, and 
the principal is induced by the conduct of the creditor reasonably 
to believe that the agent has paid the debt or discharged th© 
obligation, or that the creditor has elected to look to the agent 
alone for the payment or discharge thereof, and in consequ¬ 
ence of such belief pays, or settles or otherwise deals to his 
prejudice with the agent, the creditor is not permitted to deny, 
as between himself and the principal, that the debt has been 
paid or the obligation discharged, or that he has elected to give 
exclusive credit to the agent so as to discharge the principal; 
but mere delay by the creditor in enforcing hife claim, or in making 
application to the principal for payment of the debt or discharge 
of the obligation, is not sufficient inducement for this purpose, 
unless there are special circumstances rendering the delay 
misleading.* ^ 

Where an agent buys goods in his own name from seller 
who believes him to be buying on his own account, and whilst 


X. Bowslend, Ait 65, p 2X4 f 

2 Lomifon Joint Sfocl liimh v Aunmantt (1892) A C 201, Mutton j PHti 1X900) 2 
Cb 79, Hunk v. Swtn Hankiefftn (191S) 108 h T 148, C A. 

^ 8 Mttri«n v Batlf (1885), 63 L T 946 

4 Vnten Bunk of An^taHa v Jfitnrry-J1898) A C 698, P 0, Bank 
Of Bwf Botuk Hafoa v Ooitfburn Valfey Hiatei Factoryjim) A. 0.648 
6. Baw«t«Ad, AH. 98, p 280 
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*iE!3CO0pt as in thia artielo provided, toe princ^pa], wtottor 
diacloaed or nndiacloaed, i$ not discharged, nor is the right ^ 
roooaiw to htin affected, by the oircnmstanoe to hae paid 
ol a^ttled or otherwise dealt to his prejudice with the agent^’ 

on this tdrinciple, where a creditor takes a security from 
toe agent of his debtor, and gives the agent a receipt for the 
debt, and the principal deals to hi<j detriment with the agent on 
the faith of the receipt, the principal is discharged from liability 
to the creditor,* An agent of a debtor offers to pay the debt 
aither in cash or by a bill of exhange. The creditor takes 
a bill in payment, and it is dishonoured. If the agent had 
funds of the principal’s wherewith to pay the debt, or if the 
principal deal to his prejudice with the agent on the faith of 
his having paid it, the principal i^ discharged from liability 
to the creditor^. In Mac Clure v. Schemeil.^ goods were sold, 
on the terras that they should be paid for in cash, to an agent 
who appeared to be buying on hia own account. The seller 
omitted to enforce cash payment, and the principal, not knowing 
that the seller had not been paid, paid the agent for the goods. 
Held, that the principal was discharged. 

The agent of a debtor paid the debt by means of his own 
cheque, and the creditor neglected to present the cheque for 
four weeks, when it was dishonoured, Euid the agent absconded. 
There was a reasonable chance that the cheque would have been 
honoured if it had been presented within three weeks, and 
the principal had dealt to his detriment with the agent on 
the faith of the payment. Held, that the principal was dis¬ 
charged.'' 
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It has also been held under the English law, that where a 
principal seeks to enforce a contract negotiated or made by his 
agent, to© fraud, misrepresentation, non-disclosure or knowledge 
of either the principal or the agent may be set up by the other 
contracting party by way of defence, in the same manner, and 
with the same effect, as the frauds, misrepresentation, non¬ 
disclosure or knowledge of the principal might have been if 
he had himself negotiated or made the contract* As an in¬ 
stance ot it, a person is induced bv the material misrepreseuta- 
tions of the directors to contract to take shares in a companj'. 
He is entitled to have the contract received, and his name re¬ 
moved from the register of * shareholders, and to be repaid 
the amount paid for the 8hares\ provided that he takes steps 
for that purpose immediately he discovers the falsity of the 


1. Bowftte»d, All. 98, p 239 
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company ia nPt emitted to retain 

__, of the oontraot, thougrb it did not amhorijie the 

mfertjwnaenta^^ An agent who wae employed to find 
a pitrohaser for certain property misrepresent^ certain l4ots 
bea^Mfir mi the ^alne of the property. Speoido performance 
Wtti telneed^. So^ whek^ an agent in negotiating it on pnroha^ 
of property, faleely denied that he was baying it on tohalf of 
a certain person, ^th the knowledge that if he dieoloe^ 
the fact the other party would not enter into the contract, the 
eouti refused to decsree specific performance.^ But where the 

S ^nal qualification of the real purchaser is immaterial, nott^ 
osure of his identity will not form a ground of defence to 
specific performance.^ < 

A local agent of a bank lends money to an executor, who 
mortgages property of the testator to the banker as security for 
repayment. The executor, to the knowledge of the agent, inten** 
ded to and does misapply the money. The mortgage is in* 
valid, and the banker has no claim against the estate of the 
testator*® 

An agent sent notes to his principal by carrier, and they 
were lost in transit. The carrier had given notice to the prin¬ 
cipal that he would not be liable for the loss of notes, but had 
not given any such notice to the agent. An action being 
brought by the principal in respect of the loss of the notes, it 
wae held that the carrier was not liable ^ 

A partner sold goods which were packed, to his know¬ 
ledge, for the purpose of smuggling. Held, that the firm 
were not entitled to recover the price of the goods, though 
the other partners were not aware of the illegal nature of the 
transaction,® 


An agent of a firm of printers contracted with A for the 
printing of copies of manuscript which to the knowledge of both 
A and the agent, contained libellous matter. Held, that the 
printers were not entitled to recover the cost of work done under 
the contract, although they had no actual notice of the libellous 
nature of the manuscript, the knowledge of the agent being 
equivalent to their knowledge.® ^ 

Bowstead thus states the English law on the subject:*® 

‘^Every person who, in dealing with an agent, is led by the 
condubt of the principal to believe, and does in fact believe, that 
the a^ent is the principal in the transaction, is discharged from 
liability by payment to or settlement with the agent in any 
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Vhere a piiud^l pcnnits his agent to haire the |)O08e^ 
rioia of goods, or if the documents of tide theretOi he is 
deemed^ for the puiposes of this article, by his conduct to 
hold out the agent as the owner of the goods. 

Where an agent, being duly authorised in that behalf, 
contracts in his own name in respect of goods upon which 
he has a lieu as against the principal, the right of the princi¬ 
pal to sue on the contnmt, during the time that the olami 
secured fay the lien remains unsatisfied is subservient to that 
of the agent; and a payment to or settlement with the agent 
during that tune operates as a discharge, not withstanding 
that the person making the payment or settlement has had 
notice from the principal or his trustee in bankruptcy not to 
pay or settle with the agent, and such payment or settle¬ 
ment may, to the extent of the claim secured by the lien 
of the agent, be by way of set-off or settlement of accounts 
between the agent and the person making the payment or 
settlement. ^ 

Ei^cept as in this article provided, the defendant in an 
action by the principal has no right to set-off any claim he 
may have against the agent personally, and the principal is 
not bound by a payment to or settlement with, the agent, un¬ 
less such payment or settlement was made in the ordinaiy 
course of business, and m a manner actually or apparently 
authorised by him Notwithstanding any special custom or 
usage, it IS not deemed to be within the apparent scope of 
the authority oi, any agent to receive payment on his princi¬ 
pal’s behalf by way of set-off or settlement of accounts be¬ 
tween himself and the person making the payment ” 

A, the owner of certain goods, permits B to hold him¬ 
self out as the owner thereof B holds himself out as the owner 
to O, and 0 , believing him to be the owner, receives the goods 
in part payment of a debt owing by B. C is not liable to A 
for^ the price of the goods^ If an owner of goods permit 
his agents to sell them as principal, the buyer is discharged 
by payment to the agent in any way which would have ope¬ 
rated to discharge him if the agent had been the true owner,^ 
BlSlit of A factor sells goods in his own name, the buyer dealing 

sot**off ^ith him as jpnncipiri, and believing him to be selling his 
own goods. The buyer, m an action by the principal for 
the price of the go^s, has a right to set off debt due to him 
from the factor personally, provided that the debt was in¬ 
curred hsf(^ be had reoieved notice that the gi>ods did not be¬ 
long tp the fimtori. 

V. 20 L. J P, 0. SO 

a poWi* V lmM» <ie(B8)i I Oomp 444. 
a V Ornmtm »4mk» (2673), L B 9 0. r. 66. 
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A Itoakw bottjgbfc ffoods 00 bebalf of A from a faotor who 
sold lh«m ott behalf of B. The broker knew that die factor 
■oM the floods on behalf of a prioeipal, bat A thought that he 
bras sellibg hia own gOods. B aned A for the prioe. Held, that 
A was bonod by the knowledge of broker, and therefore had no 

. i* e > ^ .. . A. j. .net * a 


A broker, who wes intrusted by his principal with the 
possession cl ^ods. sold them in his own name without disclos** 
ink I'be principal. The buyer knew that the broker sometimes 
sold ff'oods in his own name, thongfh acting: as a broker, and 
sometimes sold goods of his own, and in this case had no pai^ 
tionlar belief one way or the other. Held, that the buyer Was 
not entitled, in an action by the principal for the price, to set off 
a debt due from the broker personally.^ The right to set off 
as against the principal a debt due from the agent, is founded 
upon estoppel, and the buyer must show that he was led by 
conduct of riie principal to believe, and did in fact believe, that 
the agent was acting as principal/ 

An agent, with the" consent of the owner, sold goods as 
principal. The agent afterwards became bankrupt and the prin¬ 
cipal sued the buyer for non-acceptance of the goods. Held, 
that the defendant was not entitled to set up, by way of defence, 
tliat there were mutual credits between the agent and himself 
rosulbrr.g in a balance in bis favour, because the mutual credits 
clause of the Bankruptcy Act (English) applies only as between 
the bankrupt and his creditors®. In order to constitute a right 
of set-off as against the principal, each of the debts must be 
liquidated®. 

A employed 6 to collect general average contributions 
under an insurance policy. B instructed a broker to collect 
the contributions, the broker believing him to be the princi¬ 
pal. B became bankrupt. In an action by A against the 
broker for the contributions, as money received to his use, it 
was bald that the broker was entitled to set off a debt due 
from 


A, who acted as shipping agent for B, a merchant in 
Havannah, consigned in his own name to C, a cargo of to« 
bi^o, 0. according to his nnstruotions, insur^ the cargo for 
the benefit of all concerned, having bad notice that there was 
^ principal. The cargo wVs lost, and the insurance money was 
paid to 0 after he ^ad received notice that B claimed it. Bold, 
t. Smm94 f. JBHmiey, (1SC5) 94 L. J. 0- P. 161; Ci^&pir v. ^rtnm (ISMI). U 
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fora rtoeiving the proceeda had notice that the pvinoipal mm the 
Ownen ead that he claimed the prooeede* Seld, that the ptinci- 
pal was entitled to the balance of the proceeds after ded^fftinii: 
the toaount of the advance, and that the brokers were hot 
entitled to set off such balance against a general accouM due to 
them from the agent. Otherwise,* if they had raoeiued the 
proceeds in the fide belief that they belonged to the 
agents and had credited the amount in the account with the 
agent before receiving notice of the principars elaim^ 

A factor, who has a lien on goods for advances, sells the 

! foods in his own name. The buyer, though he knew that the 
actor was acting as an agent is to the extent of the factor's 
lien discharged by a payment to him, even if the payment is 
by way of set off,^ or is made after the bankruptcy of the princi¬ 
pal, and after notice from the trustee in bankruptcy not to 
pay the factor.® 

A factor, who has a lien on goods iii excess of their value, 
sold the goods to A, to whom he was indebted. The factor be¬ 
came bankrupt. A gave credit tor the price of the goods, and 
proved iu the bankruptcy for the residue of his debts against 
the factor. Held, that this settlement was a good answer to an 
action by the principal against A for the price®. 

A broker sells goods in the name of his principal to A, 
who pays the broker for them. The broker absconds without 
paying over the money to the principal A is liable to the 
principal for the price of the goods, unless the broker had autho¬ 
rity* or was held out by the principal as having authority, to 
receive, and the mere fact that the principal had on previous 
occasions authoriised him to receive payment for goods sold 
on his behalf is not sufficient evidence of such authonty or 
holding out.* 

An auctioneer sold goods by auction, the conditions pro¬ 
viding that the deposit should be paid to him at once, and 
the balance ot the purchase-money on or before delivery. The 
purchaser duly paid the deposit, and ou delivery of the goods 
gave the auctioneer a bill of exchange for the balance. Be¬ 
fore the bill matured, the principal revoked the auctioneer’s 
authority to receive payment, and gave notice of the revoca¬ 
tion to the purchaser. Held, that the purchaser was not dis¬ 
charged by the payment to the auctioneer, it not being shown 
that he was authorised, or that it was customary, to take bills 

1. mdrei V. M€»poM (1883), 8 App. Oaa. 874 
JtiiMmtiaek T. LmHt, (188S), 10 App. OiA. 61T. 

S. Ibid; VnoMiland and AuttraHan tand Bo r. IFmoon (1801} 7 Q. & !,■ SM< 

4. tTarttor r. U’Kay (1886). 1 K. * W. B81. 

4. ArMhmM*-, Ooodutn (17TB), Oow^ SSL 
6. ffudom V. enmpw (1881). 6 B * A. 17. 

7. ^ r, /awwm (1886), 8 T. I. B. IQI, 0. A, 
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A a traveller for a firm to whom B was indebted, and 
had antliotity to oollect doe to the firm. The firm wrote a letter 
ao A eayinff: ‘'We should like ^to a draw for the amoniit’’ 
A <diOW^ the letter to B who thereupon accepted a bill drawn 
in blank and payable to “my order”, A afterwards fill^ in his 
own name $a drawer, and misappropriated the proceeds of the 
Uil« Bold) that the firm were not bound by the payment/ 


An agetit is authorised to sell certain goods and receive 
payment. He sells the goods, and the buyer, knowing that he 
is acting as an agent, pays him before the credit has expired, 
deducting discount. The agent does not pay over the money to 
the principal, and becomes bankrupt before payment is due. 
The principal is not bound by the payment, unless it be shown 
that it is customary in the ordinary course of the particular 
business to make payments before they are due, or that the 
agent had authority to receive payment otherwise than in 
accordance with the terms of the contract.^ 


The consideration of the liability of the principal for rHnol|»4> 
the criminal or penal acts of bis agent involves two aspects- lubllUr 
(a) the civil liability and (b) the criminal or penal, liability- mi!Sl'*gnd 

peniti *0^ 

The prinoipars civil liability for the agent^s cviminal or 
penal acts rests upon the same considerations and is. in many 
respects, of the same nature, as his liability for his agent’s torts 
generally. The performance of an act as a crime, unless 
expressly directed or participated in by the principal, could 
really be deemed to be within the scope of the agent’s autho¬ 
rity, but ill as much os most acLs which are punished as crimes 
have also a side from which they may be regarded merely 
as torts, it may often happen that the same act ‘which may 
from one standpoint be regarded and punished as a oriiuef 
may from another standpoint be regarded as a mere private tofti 
ana if from this standpoint the act would impose liability 
Upon the principal as an act done within the scope of the 
employment the fact that it might from another standpoint be 
treated and punished as a crane would not affect the result. 

This is still more clear in the cases in which the act would 
not ordinarily be regarded as criminal even though in the parti¬ 
cular case it may be prohibited under a penalty. Whether 
the oriminal intent is necessary to constitute the offence or 
fiot« is altogether immaterial in such cases. In either case if 
the act idbo amounts to a tort the principal is civilly liable^ 
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dbn 4i;Mi sots, «m mimmik m 

W wWoh iMiott tk» uibmA al iMA^terr 'iwo- 
l|ioi|iit»mi owed unen uie ooUoe wweir of the eWto, •ee'teea^ 
l»i|ititdba|>to bir the etete. In mefa wm m fm m the for- 
oftini be regarded a« e mere etatator^ toit m the 
geisiatt^ l^i^ribed i$ regerded as damages^ a civil aoiion may 
be mmntaieed against the prinoipaL^ 


In eonsidering the criminal liability of the principal for 
the acts of the agent a'distinction is made between the acts 
whtoh are criminal and the acts which are penal, and diffemnt 
rules prevail. In a case where the act of the agent is criminal 
the principal is not liable unless the act is ,committed with his 
knowledge and consent.^ Where, however, the act is not 
criming in itself but only made penal by some statutory 
prohibition, the principal is liable although the act was done 
without his knowledge and consent.^ Whatever in such eases 
a servant does in the course of his employment with which 
he is entrusted a^d as a part of it is the master’s act.^ The 
master or the principal, by entrusting to the servant or agent 
the business in the course of which the act in question is done, 
affords such servant or agent an opportunity to do the prohibited 
act and if he is allowed to escape the penalty imposed by 
law. the very purpose for which the law exists would be 
defeated.* 


In such cases there is no question of intention, rnenes rea 
or of knowledge; but material point is the doing of the act 
which the law prohibits under a penalty.* The purpose in such 
eases is to require a degree of diligence for the protection of 
the public which shall render violation exceedingly improbable, 
if not impossible.^ So^ where the manager of a licensed vendor 
of arms, ammunitions and military stores sold certain military 
stores without previously ascertaining that the buyer was 
legally authorised to possess the same, the licensee was held 
liable to punishment as such sale was prohibited by the Indian 
Arms Act,® Similarly, where contrary to the conditions of 
his master’s opium licence the salesman sold opium to a person 
under the age of fourteen years in the absence of his master, 
both the master and the salesman were convicted.® For the 
same reason a trader was held liable to a conviction for' the 
illegal act of his agent in harbouring and concealing smuggled 


1. Bee Eefciar. pp. 639,690, end the AmenoAn aothoritiee oited therein. 

3. Ebtd, p 690. 

3. Ibid, p. 631. 

a A^ G, V. SidtUtih I G. a J. 220; Babu Lai v. Kinff £mperor 34 All 319; iT. S, v 
Zatifar 45 All. 541; Shea Bam v. Empet'or, 1923 Lih. 603. 

5. per Cooley 0. J. in People v. Bahtj, 52 Ifleh. 577 (Am). 

6. Ibid. See also per Ofaennell 1. in Pearka GunHwr v. ^ard^ iht^nnn r, S'owlAarn 

Cou^Hes Co, (1902) 3 S. B. 1; Babu Lai v» Jf. £, 34 All. 319. 

7. Per Cooley 0. J. in t^ople v. Rob^, supra; Per Lord Tneaell 0. J* in MeirapoHlan 
Pndtci CmwniMaimier v. Cartman, 74 L. T. 736;aleo Gooptr v. Mmre^ 7B L. T. 
420, Sindi v. CfqT* 37 T L B. 14; Shin 0^ y. Emparor, 43 I. €. SI (f. fi.), 

, y. U. Offawt 44 I. 0. 347, Band y. Epana, 21 Q, B. D. 349. 

6. pM«m Eaipermi* y. T^ab .dlB 94 Oom. 433. 

0. Ealiu Lai y. g^ey Emparm^, 34 All. 319 Bat ate m the matter of Bhoolhan 
Qlmnder Shaw a anoUier, 11 0. L.B. 464. 
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iKPlIls'^ dbuMrte^foTflellkf AdiattMtMl 

ii p jiiM^ ^ WM p%t m br hi» aoil at(li<^ 

kaoi^rfciiafe itwaauaed in improper <inantitiee** 
oi% 9^ ^mpan^ have been held liable to an 
hidietMacit for nmeanoe created by their superintendent aotim^ 
under a foneral authority to manairo the worke, thontrh they 
urem parenitaily ijfnoraiit of the particular plan adopted' and 
idtbowh it arts a departure from the orifirinal and underetoodT 
method which they euppoaed him to be followiog.^ A shopkeeper 
has been held criminally responsible for not keeping his saloon 
olotied on Sunday* though it appeared that it was opened by 
his clerk without his knowledge and consent, but while he was 
on the premises.^ So a master carrying on operations involve 
ing blasting was held liable to the penalties imposed by a 
statute where blasting was done by his servants without taaing 
prescribed precautions even though the failure to comply with 
the rtatute was in direct violation of his instfactions. But a 
licence holder has been held not liable for the act of a servant 
who knowingly sold intoxicating liquor in a bottle whioh was 
not corked and sealed to a child under the ago of fourteen 
years without the knowledge or connivance of the license-hol¬ 
der, or of Use person left in charge of the lioensfd premises.* 
Similarly, where the dfOrvants of certain lessees of e ferry 
were guilty of exacting unauthorised tolls from passengerSp 
the lessees not being present and taking no part in the 
extortion, it was held that the conviction of the masters 
was illegal in as much as the servants doing the act complained 
of had done something which was outside the scope of their 
employment.^ Where the master of a British ship overloaded 
her without the assent or knowledge of the owner, it was held 
that the owner was not liable to the penalty 'imposed by the 
Merchant Shipping Act.* 

In cases where the act of the agent is criminal and not 
merely penal in the sense noted above, the principal is unques¬ 
tionably not liable criminally unless he was present and co- 
opearted with the agent or encouraged aided or abetted him or 
where though not present, he expressly or impliedly ordered or 
encouraged or incited the commission of the offence.* 

He would be so liable if he directed the doing of an act 
which was in itself a crime or which necessarily involved or 


1 J O.v Siddon, I C ft J 920, A G t Edddf^, 3 € ft J 493 

9. B. V, 4>iaDovi^ ft Oninp 12 See eleo Brown v Foctf 56 L. T (NS) 649 

8 By. Medtryt 6 0. ft P 992 See elao Bnrms v Ak» ojfd, L B. 7 Q B ft7ft, 
Qutten y Stephm^ L B 1 Q B. 702 

ft BeopU y eapim. 

5 S|H»Vane T. Pmir»on, 6 li. A A (N B) 1191 

6 y mmh, (1903), 9 K B. 264, Groom y Grimon, SO L T 199 

7. Brhnr%lnl y Ktnp Emporor, 6 A Ij. J. B 1394. See eleo S««yei2 Uodtiw 
Emporof, 29 I G 396 (Nag) where the whole law on Ihe point haa been fhllv 
dieonened. 

8. Maooe^ V Jforrio (1894), 9 Q B 419 Bat see now the Meroliant Shipping Aot, » 
1694 (57 ft 58 VioL c 60) S 442 

a See Katiar, p 633 and the anthontiea oiled therein See aleo Su/fef* Khm 
V. Mem Hfder Kknn, 6 W. B Or 60, Vmrn Chand y Empfror, 30 Cat 344» 
lm« 0 | Gorernmont y. Lakohmi^and a 0. P L B. lOi Se4y«d BoMm e. Edi^erw^f 
39 I. Ct 835. 
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It; Ihw bean held nncler 4;b« EngUab tow tluii emxijit 
wllMe etWwiae anpreaaly or by naoeiMi^ implicaAion {n^ 
by atetnte or in the case of a pablio nniaanoe no pt\xf 
etoatl ia oriminajly Uable tor any act or omiaeiott of hia 
iMi^nti, nntoaa he ahthorieed or oonnivea at auoh act or ottissioa-* 

See aleo note* on pages 466 and 466. 
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1 Art 117, p. 816. 
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lOlftbonlr. fdUdly 6^tAnktm$ « Eftnt kiol Ip 

MribkittUMM A6. Liabilitiofl of EgenH in r%»p0iik 0 I inonoirB Mwilgitii 
l o ip otittibmty of Agent for the yaymetit of mapmf rnoti'red by bim Idv ^ gpn 
oCillU^i^MOOnB- R8, litnbilitien of nfeiijtn in r99|WQt of wrongE ownWMoii 
yriDeipnyfl beiialf. 


8S. Mibillly at «imtg in mpeci ef gonlmcU mwh h|r lli#iii. 

The agrent, like the principal^ may make hima^lf IkUa 
in the conree of his agency to the third party in two ways— by 
contracting with him, or by committing^a tort against him, 

As a general rule, as already noted, in the absence of any 
contract to that effect, an agent is not liable to the party ha 
contracts with personally, on any contract made by him hiarely 
in his capacity of an agent, even if he make it fraudulently, 
knowing that he has not authority to do so.* Such a contract 
shall be presumed to exist in ilie ioilowing cases:— 

(1) 'Where the contract is made by an agent for the sale or 
purchase of goods for a merchant resident abroad. 

(2) Where the agent does not disclose the name of his 
principal. 

(3) Where the principal though disclosed cannot be sued.^ 

The question whether an agent who has made a 

contract on behalf oi hi«> principal, is to be deemed to 'have 
contracted personally and if so, the extent of his liability 
on the contract, depend on the intention of the parties to be 
deduced from the nature and terms of the particular oontraot 
and the surrounding circumstances including any binding 
custom ^ ' 

Thus, where a solicitor buys in bis own name certain 
freeholcbproperty, he is personally liable for the fulfilment of the 
contract although he was, in fact, acting on behalf of a oliept.^ 
So, where a solicitor bought property at ^ sale by auction, be 
was held personally liable for the deposit, though^ he openly 
declared that be was bidding as trusty for a client.* An agent 
Imye goods at a sale by auction, and gives his own name, wnicdi 
m entered as that of the buy^. He is personally liable, unleea 
it be clearly proved that lie did not intend to bind him^olf, and 
that the auctioneer knew that.® So, where agent verbally 
orders goods on behalf of his principal, he is personally habte, 
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til# fldttir itliUMV llluttb ||0 ll ita am 

V it Hilt Ikme it U iii tilt 

ift Hfttnt* ULtd it to tilt w if 

t^Helitr l|)fttl#4oet not iHiitod tofaei>trtcm«w 

▲ miunitd wotoitn Imng: witk her hatbMd, tmd faet** 
iHir HO te|:pate property, orders necessaries, with the authority 
of her husband nothing being said by her, and no enquiries 
being made by the tradesman, as to whether she is pledging her 
husband’s credit, ^ oontraoting on her own behalf. Iwe must 
be taken to have contracted as the agent of her husband, and is 
not personally liable.^ 

A broker sent a contract note in his own name, and alter^ 
wards a corrected one in the name of the principal, the buyer 
receiving both notes together. Held, that it was a question for 
the jury whether he intontionally sent the first contract note in 
his own name, or sent it merely by mistake, and that if he sent 
it intoutionally he could not, having contracted personally, after¬ 
wards discharge himself by setting up the agency, even if he 
were known to be a broker when he made the contract * 


Similarly, where some members of a club order supplies for 
the club on behalf of themselves and other members they are 
personally liable on the contract and it is not necessary to join 
the othp' members as defendants/ 

AK agent signed in his own name, without mentioning 
his principal, an undertaking to accept shares in a company, 
and the shares were allotted to him. Subsequently, the princi* 
pal took a larger number of shares, in satisfaction, as the agent 
said, of his undertaking. Held, that the agent, having person¬ 
ally accepted the shares, was liable as a contributory ® 

Where an auctioneer sells for an undisclosed principal, he is 
deemed to contract personally, and is liable in damages for non¬ 
performance, even if he subsequently offers to name the princi¬ 
pal.’ The nature and extent of his contract with ^the purchaser 
in such a case depend on the conditions of sale, the nature of 
the subject matter and the other surrounding circumstances. 
For instance, in the case of a sale of standing corn wiA straw, 
to be remov^ at the purchaser’s expense, it was held that the 
auctioneer contracted to give proper authority to enter and 
carry away the corn and straw, and undertook that he was in 
fact authorised to sell, but that he did not warrant the title/ 
Where, however, an auctioneer sells a specific chattel by auction, 
he is not liable upon the contract of sale, nor does he impliedly 
warrant the title of his principal, although the name of the 


h V, gaMFftw <lSdl), 5 M a F. 549. 
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wwpfita tha* li 0 kfts authority to vaU w«t that 
^ titta af his prittoipal; ^aM ha 
gild lOflahas ta daliver the chattel in eacha^e for the price; 
but Ida contract with the buyer is mdependect of the con- 
trust 4»f eale. which he makes on behalf of the seller and to which 
he ie not a party.' 

Hirhmre an anotaoneer sold goods on behalf of a disclosed 
prineipal^ the conditions of sale providing that the lots should 
be a^red within three days, and that if from any causa the 
auctioneer was unable to deliver, etc., the purchaser should 
accept compensation; held, that the auctioneer, being in 
possession of the goods, and having contracted to deliver, was 
personally Ihible to the purchaser for non-delivery*. where 
a sale by au auctioneer is advertised as being ‘ Vithout reserve^’ 
t^ auctioneer impliedly contracts to accept the oUcr of the 
highest bond fide bidder, and is liable to him in damagefif for 
breach of such implied contract if he accepts a bid from the 
vendor.^ ' But an advertisement to the effect that certain goods 
will he sold on certain days dnes not amount to a contract to 
sell them, so as to entitle a person, who acts on the advertise¬ 
ment to recover damages for loss of time or expenses if thegoods 
are not put up for sale.^ 

A ship-master who signs a bill of lading and delivers, by 
mistake, the wrong goods to the consignee, is personally liable 
ill an action for not delivering the goods pnisuaiit to tlie bill of 
]ading\ 8o, a shipmaster who engages the seam^i is person** 
ally liable for their wages® 

Where an agent contracts personally, his liability under 
the CO lit raet may be expressly limited to certain events. Thus 
where a clause in a charterparty provided that the liability of 
the agent as bo all matters - as well before as after the shipping 
of the cargo - should cease as soon as the cargo was shipped, it 
was held that he was not personally liable for demurrage at the 
port of discharge^ 

A broker sells debentures in his own name without disclos¬ 
ing his principal, and sends to the buyer what purports to be 
a transfer signed by the principal and two other persons. The 
names of the two other persons were forged by the principal, 
and they compel the buyer to give up the debentures. The 
broker is personal!v liable to repay to the buyer the sum paid by 
him for the debentures,® 

1. Bsniton v. Cautphfli, (1925) 2 E B 410 

S r<) 0 V« ». Wwn. (1877) 8.Q B. » 356. Willlom y. UUIrngUm tilBa), I V. 
Bl 81, 

S Wat^ouf ▼. M9rri0on (1858) 2 U) 4 El 295, Rainbow v. (1904) 2 K, B. 

8S9{ Jfc Itmuu V. Fortunm (1907) 8 E B 1. 

«. B«rri» y. KMettum (1873). L. B. 8 Q B. 986 
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Z*akmi Shipping Co ., (1901) 1 E. B. 548. 

6- nt* Smloota (1863), 89 h. J. Adm. 41; BocA y. SaifUnnm (ITOt), 1 Bto. B. 0.187- 

7. BpMp y. Tpkrtai (1868). 97 L. J. Q. B. 356. 

E Bookangi Au. y Mooit (1863), 8 t T. 949, emneji y. Womt$tl 0 p (1864), 

94 jf. Q. B 46. 
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It has been held under the Bn^tub law that the 4n^iatk»n 
whether the agent ia to be deemed to Have eoatraotM 
ally, in the caeeof a contract in writing other than a bill of eit- 
«iCth«4|M. ,<)bangei pronxiaeory note, or cheque, depends upon the intention 
^ of the parties, as appearing from the terms of the written agree¬ 

ment aa a whole, the construction whereof is a matter of law 
for the Court— 

(b) if the contract be signed by the agent in bis own name 
without qualification, he is deemed to have contracted person¬ 
ally, unless a contrary intention plainly appear from other por¬ 
tions of the document; 

(b) if the agent add words to his signature indicating 
^at he signs as an agent, or for or on behalf of a principal, he 
is deemed not to have contracted personally, unless it plainly 
appear from other portions of tho document, that not with¬ 
standing such qualified signature, he intended to bind 
himself; 

(o) the mere fact that the agent is described as an 
agent, whether by words connecteti with or forming paft of the 
signature or in the body of the contract, and whether the princi¬ 
pal be named or not, raises no presninption that the agent did 
not intend to contract personally ^ 

This article extends to cases where the contract is made on 
behalf of a foreign principal * 

Where an agent entered into a written agreement to grant 
a lease of certain premises and was descnbcil in the agreement 
as making it on behalf of the principal, but m a subsequent 
portion of the document it was provided that he (tho agent) 
would execute the lease, held, that the agent was personally 
liable for a breach of the agreement, though the premises belon¬ 
ged to the principal.® 

The directors of a company sugned a contract in the foll¬ 
owing terms'— “We, the undersigned, three of the directors, 
agree to repay £-300 advanced by A to the company,” and at 
the same time assigned to A, as secunty, certain property belong¬ 
ing to the company. Held, that the directors were personally 
liable ^ But where an agent signed a contract in the follow¬ 
ing form*— “I undertake, on behalf of A (the principal), 
to pay, etc.”, it was held that he wh« not personally 
liable.* 

A broker sent a contract note in the following terms*— 
“Messrs. S—I have this day sold by vour order and tor your 
account to ray principals, etc., one pei cent brokerage,” signed 
“ W A B”. Held, that W A B. was not personally liable in an 
action for goods sold,* 

A oharterpartv was expressed to be made between A B and 
C D, agent for E F & Son, and was signed by C D, without 

1, Art 119, py39!2 

2. Ifttrton V (1825). 1 C A P 649 

8. Mt CMn V Qllpin <1881), 6 Q B D 516,* 0 A 

4. Voirnmnnv (or Jones),'1815) 7 Q B 168, ilre»y v th, 

(1914), 81 T L B 52, C A 
8, SoHihutU y fioudfteh (1876), 1 C V n 374. 



fields C X> wm personally liable, thonirk tke 
p^aipal$ pamed, there bemf nothing in the terms ol the 
<K9nt<raQt oleariy moonsistent with an intention to eonti^ 
pe«»owUy* 

An agent was described in a contract as ‘^consignee and 
agent on behalf of Mr. M of L, ” and it was stated that ‘*the 
said parties agreed, ** etc, the contract being signed by the 
agent in liih own name without qualification. Held, that the 
agent was personally liable * 

A contract m the following berms— “We have this day 
sold to you on account ot .1 M & Co , Valencia, etc ”, was signed 
by home agents in then own names without qualification. Held, 
that the agents weie not peisonally liable, though the contract 
was made on behalf ot foreign principals the words “on account 
oP* clearly showing that theie whs no intention to contract per¬ 
sonally.* So, where a home agent was described as contracting 
“on behalf of A 13, Roaiine,” it was held that he was not liable, 
though he feigned the contract in his own name without qualifi- 
cation * 

A charterparty was signed “For and on behalf of James 
Mo Kelvie & Co as agents, J A Mo Kelvie,” but James Mo- 
Kelvie & Co were described m the body of the agreement as 
charterers Held, that JamOvS Me Kelvie & Co weie not per¬ 
sonally liable, the qualified signature indicating an inlenti©n to 
exclude personal liability * 

When a person borrows money on a written document for 
the purposes of ^ third person and the creditor knows klso for 
whose purpose the money is wanted, the executant of the 
document is only an agent and is not apparently liable" 

Where the plaintiff knew that the defendant whs contract¬ 
ing for the repairs ot certain tents as the manager of the 
Bon a ill Baj and that the tents belonged to the Ru] and that the 
Raj would pay foi their repairs but did not know nor waa he 
told by the defendant who was the owner of the Rai, it was 
held that the presumption of the defoiidaui’s personal liability 
did not apply or was sufficiently rebutted as the plamtiflTfl 
knowledge was sufficient to lead him to the discovery p| tjie 
owner of the Raj ^ 

In a case whore a man is an agent and describes himself 
as such, he may still be contracting m his r'crsonal capacity, 
but the mere fact that he fails to specify his capacity, as an 
agent, in signing a contract does not cause any such presump- 

1 Pai Ur V mnlow (1837), 27 L J Q B 49 

2 KBnnedff v Oouveia (1823) 3 I) & 11 SOil 
8 G«dd V Houghton (1S76), 1 Ex D 357 

i Ogden r Hall (1879), 40 L T 751 

5 miiuiraal 8 H Co v Me Kfimt (1923) A C 492, ovenuhug Lenm^dv 
Bobineon (1865), 24 L J 0 B 276 See also Kimhet Coni Co v Stone (1928) 
A. C 414 

6 Mnung Po San v Mn Pan (1092 96) U B a 470 

7. OtftUictr Ahmad v Shim Shankat Sahai, 24 1 0 416 (All). 
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ilte Mraiar #1 tix^ conti^ <d^}jr ^ 

ttk^r who £iv^ to tho buyer e note in the tiftm' 
"^boufht by your order ftud-^ for your aooount from our TpriUoi- 
pud** IS no mcnre thsn an intermediary, and is not an asent 
of to undisoiosed prinoiiHi^l for sale, to mahe him personally 
liable as Sttoh.* So the presumption of the personal liability 
of an afent on contracts made by him for a merchant alucoad, 
is rebuttal when the principal himself is, iu writings made 
the contracting party and the contract is made directly in 
his nama^ 

« 

Under the English law, where it appears from the terms 
of a written contract made by an agent that he contracted per^ 
sonally, parol evidence is not admissible to show that, notwith¬ 
standing the terms of the contract, it was the intention of the 
parties that he should not be personally liable thereon, because 
such evidence would be oonti*adictory to the written contract; 
but he may, by way of equitable defence, prove a verbal agree¬ 
ment that, in cansideration of his being merely an agent, he 
should not be personally liable on the contract, because it would 
be unequitable in such a case to take advantage of his having 
contracted personally/ 


A h 


Where it appears from the terms of a written contract 
made Jby an agent that he contracted merely as an agent, 
parol evidence is nevertheless admissible to show that, by a 
^ custom br usage in the particular trade or business, an agent 
so oontraoting is liable on the contract, either absolutely or 
conditionally; provided that such custom or usage is not incon¬ 
sistent with nor repugnant to the express terms of the written 
contract/ ^ 


Under the Indian Evidence Act, 1872, parol evidence is 
admissible in the case of a contract reduced to writing only to 
help in the interpretation of the language, and of such surround¬ 
ing circumstances only as are not inconsistent with the terms of 
the written contract,® but not to contradict, vary, add to or sub¬ 
tract from the terms of the contract". The existence of any 
separate oral agreement constituting a condition precedent bo 
the attaching of any obligation under any such contract may 
be proved.’ The proof of any usage or custom by which 
incidents not expressly mentioned in the contract are 
usoally annexed to contracts of that description is admissible." 

Where an agent signed a charterpaity expressly ‘*as agent 
for principals”, the principals being undisclosed, it was held 
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tbBt H« di<i> net intmiel^to 
miKtit BWwt^liwB bo proved tha4^ 


* goWAT'bWW*, *0 •wnfc w 

|)i«awiialljr li4bto 


to sltt^iog w»«, in tho oftjliimr 
the ooQtfciot in tho 

ofWbDP^Jt liiiioloowg the pritieipala witiun^a reaeonahle iim% 
Motovn not being meoneistent ^'mth the terma of tbe 
eoiitiMlL^ A. broiter enfcered into a contirEot in the foUomag 
'tai^aa:*^ **Stei4^by A to Messrs B, for and on nooonnt of owiieir$ 
1011 ba^ An action wae brought against A for not 

deHtnring the hops according to sample. Evidence of a custom 
in tbe hop trader whereby a broker who does not disclose his 
prineipai at the time of the contract is personally habbt was 
admitted* and the broker was held liable on the oontraeh^ 
"V^ere, however, certain brokers entered as such into a contract 
which contained a danse providing that they should act as 
arbitratO]% in the event of any dispute between the parties 
it was held that the evidence of a enstom rendering thetn 
personally liable on the contract was inadmissible, because 
the custom was inoonsistent with the clause appointing them 
arbitrators^. ^ 

It has also been held under the English law that where 
an agent makes a contract which is not reduced to wnUiig» 
the queetien whether he contracted personally or merely in 
his opacity of an agent is a question of fact/ Thus, whe^ 
brokers sell goods by auction, and invoice them in their 
own names as sellerA, it is a question of fact whether the in¬ 
voice was intended to be the contract If it was, the brokers 
are personally liable. If it was not, it is a question of fact' 
whether they intended to contract personally.' An estate 
agent contracted to sell land, and gave a receipt m his own 
name for the deposit. Held, that it was a question of faqt 
whether he contracted personally.® So, where>an agent bought 
goods at a sale by auction, and gave his own name as buyer, 
it was left to the jury to say whether he contracted personally.’ 

The liability of an agent on any contract made by him 
IS discharged by a judgment being obtained against the 
principal on the contract.® 

Where a person professes to contract as an agent, whether 
in writing or verbally, and it is shown that he is, m fact, him¬ 
self the principal, anfl was acting on his own behalf, he is perso¬ 
nally liable oa the contract.® 

Although an agent is not personally liable when he contra¬ 
cts on behalf of an association and ndt personally,yet, if thw 


1 fftiirhmtfm v Tirtham (1873), L B 8 C P. 482 
a Pfhi ▼ Unffhy (1887), 18 Q B D 708 
8- Banowv. Byniet (1894), 13 Q H D 635 
4 Bowflftond, Alt 121, p 397 
6 JofUfs V mtudah (1837), 6 A & E 486 

6 Lony V Millm ( 1879 ), 4 a P D 450 
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a Bowiat^ad, Art 122, p 398 
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of mci^m oonitaois 

of tliop^i:dbm whom uri^ 

they tfaomeeJvoH tfao perlarigiaiioe el tkt .cop- 

tiwts they have inade.^ But a secretary of a dub or one indi¬ 
vidual member of it cannot be sued personally^ unless he accepts 
the personal liability, for the goods delivered to the former 
secretary for the use of tho club, nor can the club be sued 
through it® secretary/ So an action to recover the price of the 
goods supplied to a member of a social club or on his res¬ 
ponsibility, cannot be brought against the secretary of the 
dub» unles the money is due on a contract made with him/ In 
a suit for recovering salaries or wages due from an incorporated 
company, the company itself ia the proper defendants. Such a 
suit is not maintainable against the Secretary or the managing 
director of the company who cannot be made defendants at all/ 
So no individual member of a club is liable for the debts of the 
club unless he has pledged his personal credit for its payment/ 

The Indian Contract Act, 1SX2, omits all notice of public 
agents, who stand according to English Law in an exceptional 
position. In the ordinary course of things a public agent is 
not personally liable upon contracts made under circumstances 
which would render him liable if the agency were of a private 
character. The reason of this rule is two fold: first because .the 
natural presumption is that contracts made with a public olBoer 
were made upon the credit and responsibility of the Government 
and that it is ready and able to fulfil them liberally; and 
secondly because it would deter persons from accepting offices 
of trust under Government, if they were held liable on the 
official contracts. In the absence of both these reasons, the 
presumption of official immunity may be rebutted. Thus, 
where it is shown that the party dealing with a public agent 
was unaware of his character, it may be presumed that credit 
was given to him personally.® Where, however, the servant of 
the Crown is body incorporated under a statute with power to 
sue and be sued in its own name this prohibition does not 
apply as it is deemed a oomponentpart of the state and, therefore, 
itself a principal to deal with its affairs within the bounds, 
if any, fixed by the statute.’ The same principles apply to 
torts committed by the public agenis in public or official 
capacity/ 

84« Implied warranty of agent's authority. 

A person untruly representing himself to Ee the authorised 
agent of another, and thereby inducing a third person to deal 
with him as such agent, is liable, if his alleged employer does 

1, Bhojab/ttii AtlaraJehia v. bamwl, I. L. B. 212 Bom. 7S4. 

а. Seereiary v. SadulJah, 20 AH. 497- 

8. Michael v. 14 Mad. 862. 

4. AbdtU Haq v. Bne Maf, 19 I. 0. 69ft. 

5. JfCanttar Jiazzor Sinfrh v. F. B, H*‘bhert, 1ft P. R. 1891. 

б. Batm^r v, fiutohinson, 6 App. Caa. 626. See also Storj-; 6* 802;, Bowa- 

' Art 116, p. 282, Serreiaty of State for India v. SntewaHjlt I 

26 Bom. 801. 

7. go^erv. BtthUe Wof ConiwMonei e, U915) 1 K. B, 45. 

^ Bo$c Secretary of Stale for Indian 1. L. B. 87 Mad, 55. 
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(iS. 235, TiltdiMmCmttad Act, tS72), 

The $hcew rule applies to tba case o| a parson wbo 
i!apr«a 0 iit$ that ha has authorUs^ from anothar when ha has 
BO authority wbsitever, as well as to person who represents 
ihiU; he has a oertain authority from another wl^n he has 
authority of another desoriptiont that is, who nnt^y reore^ 
senta the extent of the authority given to him by ano&er.* 
To render the agent liable under the above rule it is only 
necessary that the representation should have beeen untrue 
in fact and it is not neoessary to show that the agent was 
in any way to blame.* The words “if his alleged principal 
does not ratify his acts” appear to indicate a named 
principal.^ 

The l)asis of the above rule is not a contract but the 
warranty and the measure of damages is the benefit the 
oontractee would have derived, if the representation had been 
true. Consequently, when there is a contract by several 
persons, each making himself jointly and severally liable and 
the representation by one of them to be the authorised 
agent of third person proves untrue, the oontractee is entitled 
to the joint and several liabilttv of the person signing as 
agent and such person can be joined at once in an action on 
the contract, although the basis of his liability is the warranty. 
It is not necessary that the loss suffered by the contractee should 
be first ascertained by a suit against the remaining contractors.* 
Where there is a matter of doubt as to the liability of 
the agent or the principal in a contract, the usual course 
is to sue both defendants alleging that the principal was 
the principal to the contract and in the alternative suing the 
agent for warranty of authority.* 

The above rule is in aooordanoe with the English law as 
established by Colhn v. Wright^ The duty is grounded on an 
implied warranty by the agent that he has authority, and the 
action, being in contract, lies even if the agent honestly be¬ 
lieved he had authority, and against executors (in which case 
an action in tort for deceit does not He in England). The 
doctrine has been fully oonfirmetl bv later authorities and by 
the House of Lords.’ An agent who purports to report the other 
party's intentions does not thereby make himself that party's 
agent to deal with his original principal. It may be a breach 
of his original duty as agent if his report is incorrect, but. he 
is not liable under the rulo in CoUen v. Wtiyhf on an implied 
warrarty of authority from the other party to conclude the 
transaction.* 

1 Ganpat PriMud v Sarju, 34 All C 94. 

a faniedl v. Jaimft Short, 0 1 0 291=1 M. W. N 513. 
a TopandM v. Kod^nmni, A I B. 1933 Sina 207=148 1 a 37a 

i. V. S^ctif. of Siait, 42 0 W K 116. 

5 V. K90oH hal, A 1.11.1934 p^t 269--IM) I 0. 671, ' 

6, tieST) 7 fiu * B. 801, ill Bx. (Xi. 8 ®. A B 647. 

7. Stfsr^ t. Bank &f Pnphnd, (19031 A. a 114. 

0. CAr. BntHUn 4 (U- T* AUidalapet (1905) A.O- 80®^ 
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^ ■ llhw il< ii| ll i iM »wi #» khi^m <0M>iMiff y jBtow» 

ib^WWlH^ ^ 

w^vifs QT that 
iie hm wthbti/^ tot w mhalf of atiothto* om a thii4 torson 
hi ioiltioiM bjr voprotoiittoion tout fa aumtiiier m irhieh he 
wotlhjl ^ hai^o i» 0 tod if otoh itoi^^osentatton had aOt hoaa made, 
tho fiiOt-ikiOiltioood ponaon U deemed to wavmnt that the ra- 
ipi^ntation is trae, and is liable for any loss caused to such 
third person by a breach of such implied warranty even if he 
Mted in good faith, under a mistaken belief that he bad spoh 
authority. Where any such representation i$ made framlulently, 
'"^he Person injured thereby may sue either in contract for the 
breach of warranty, or in tort for the deceit, at his option. 

Sve^ person who professes to Contract as an agent is dee¬ 
med l)y his conduct to represent that he is in fact duly authoris¬ 
ed to make the contract except where the nature and extent of 
his authority or all material facts known to him from which its 
Pature and extent may be inferred, are fully known to the other 
contracting party 

This article does not extend to a representation made iii 
good faith with regard to a question of law, m whicl> no repre¬ 
sentation of fact is involved ” 

The word “untruly” in section 235 of the Indian Contract 
Act may perhaps imply (as is held in Sngland) that the represen¬ 
tation must be of matter of fact ^ 

A public servant acting on behalf of the Government is 
not deemed to warrant his authority any more than to make 
himself personally liable on the contract,'' and for the same 
reicson of policy 

If a man goes through the form of contracting as an 
agent but warns the other party that he has at the time no au¬ 
thority, he 18 obviously not liable under the above rule * It 
seems a nice question whether there is in such a case any¬ 
thing which the named principal can ratify, or anything more 
than an offer to him, liable to revocation like any ordinary 
proposal. 

Where the authority is disputed by the person on whose 
behalf the contract is made, the person who made the contract 
may be joined with him as a oo-detendant, and relief may be 
claimed against them alternatively.® Where, however, repre¬ 
sentation of authority is made in good faith under a mistaken 
belief of a certain point of law® or where both parties arc labour¬ 
ing under a mistake of fact^ or where the other contracting 

1. Art. m, p 800 . « 

a BHdHe V L0i^a Ebur^ (1S72) L a 7 H L. 109, r Pri^ (ISf8), t K 
OOP 497, Sket M^tnibhai v Ba 4 Bupalibai (1890) 24 B6m 166, 170 
a Ptmn V Maetlonaia (1897) I Q E AM, 0 A, 

4. ffiObot f. (loot) 1 Oh. 344 , 

8, JSfmilirm Co, T. 391* v, lfi» Jhtfr^Bk (1896) 

8 Q E 464. 

6, iw Ik I. In JMMr gbwp, I,. B. 7 Qb* A. 777 «8001, v 

4W,E E »% 790 8m Aim v 808. 

7. JUBp f MmBbH <1896) 1 q. y //toy 10m A } 1 r, 
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^e ^jtireotOtB^of a, company wote a latter to the aoetpei^’e 
lAoheiiti lopraeentmff that A had bemi appointed manai^r and 
hnd ani^ority to draw cheques on tbe» Cotnpany’^B account^ 
which, tdthe haowledffe of the direotors, w*s already over* 
drawn. A further oveioraw the account, the directors navinar< 
in fact, On anthority to withdraw. Held, that the directors 
were liable to the bankers for breach of an implied warranty 
that ^ey had anthority to withdraw.^ Bnt the mere fact 
that directors of company in that capacity sigm cheques drawn 
on the company’s bankers afteh the account is overdrawn, 
docs not amount to a represeutation that they have au¬ 
thority to overdraw the account or to borrow money on the 
company’s behalf.' 


A lent £70 to a building society, and received a certificate 
of the deposit, signed by two direotors. The society had no 
borrowing power Held, that the directors were personally 
liable to A on an implied warranty that they had authority to 
borrow on behalf of the society.* 

The directors of a company issued a certificate for deben¬ 
ture stock, which A agreed to accept in lieu of cash due to hlhi 
from the Company, all the debenture stock that the company 
had power to issue having already been issued Held, that the 
directors were liable to A on an implied warranty that authority 
to issue valid debentnre stock although they had airted in good 
faith, not, knowing that all the stock had been issued.' So, 
where direotors of a company which had already fully exeColsCd 
its borrowing powers, issued a debenture bond, it was held that 
the directors thereby impliedly warranted that they had author¬ 
ity to issue a valid debenture.* 


The directors of au nninoorncrated company held out the 
secretary as having authority to borrow in excess of the amount 
presorio^ by the rules of the company. The secretary borrowed 
m excess of such amount, and misappropriated the money. 
Held, that tbe directors were personally liable to the lenders 
on an implied warranty of authority, though they had not 
acted fraudulently*. 

A jdedEbroker, acting in good faith, inducts the ^aafc,of 
AAgtaud to transfer consols to a purchaser uudu* a fmged power 
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881. j. f: 0. iU R 0. 




I 


iteitbln'iti'itn^iktiiiBnify*^eigninitr tlMimim 

Of ^ niiOoldtcidiriiar insfii^tlotau 

JL ftot* M bvilEet lof bo^ er fti4 setlor. He mplkwlly 
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tbnol^lMw/ r ' 

, WhiiB«n>iu>tionawbf aelUii Wee by awiottOQ 

wtt^onb intboriiy, he is uiblo to the pnipbaser for an implied 
'W^imnty of authority >for losa of the haTgaiu*^ Wharot how- 
wwCi goods iw*e eold by aaotibh uodor eoodiUojns whioh or<mde 
tl^at eaoh lot riiaU be o^rod sobjeot to a reserve price, and the 
auotiooeer having by mistake accepted a bid for less than the 
resep^e prioOf and discoveiS^ his mistake at once, mthdraws 
the Jot, and refuses to sign a memorandum of the contract he is 
not liable in an action for breach of implied warranty of author¬ 
ity, becau^ in such a case the offer, bidding and acceptance are 
all conditional on the reserve price having been reached and 
the condition was known to the other party ^ 

The directors of a company accepted a bill of exchange 
drawn on the company, but told the drawer that they had no 
power to accept bills on the company's behalf and that they 
did it merely in recognition of the company's debt, and on 
the express understanding that the bill should not be nego¬ 
tiated. Held, that the directors were liable to an indorsee 
for value, who had no notice of the circumstances, on an implied 
warranty that they had authority to accept the bill on behalf 
of the company * 

Where a widow, not having received any intormatioa as 
to her husband's death, ordered necessaries from a tradesman 
who had previously supplied goods to her on the credit of the 
husband and been paid tor them by him. the husband to the 
knowledge of the tradesman, being resident abroad, it was 
held that the circumstances being equally within the know¬ 
ledge of both parties, and the widow not having omitted to 
state any fact known to her which was relevant to the exis¬ 
tence or continuance of her authority, she was not liable 
for the price of the necessaries^ So, a person purporting to 
contract as agent is not liable for breach of warranty of authority 
if the other party be aware that he is not in fact authoris¬ 
ed, or the professing agent expressly dibcUnn any present 
authority/ 

A professes to contract on behalf of a volunteer corps 
with B, both parties*! erroneously thinking that the corps 
as an entity may bo bound A is not liable to B on an implied 
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tban he bud leoM^p tolegmu^ 
i»h«>hw'ii#r«ot hM eaoh* ehiuter parljr uihewie 

Theal^broJcerhekinot uirtrenahlie fere mtstakeiii 
the i^hgpm. Whefe* however, C a ship Iwoker professes to 
iDtdui ft oharter-paity oa behalf of A, en<f HS&e it-“hy tele* 

S tophto ^pthonty of B; 0 H as ageot” B is A*s agent, but 
L did not mthorise the ohartarparty. Be is liable for breaob 
of an iynpUed warranty that he had authority to make the 
oht^eiDarty on behalf of A, though he aoled in good, faith, 
believing that the telegram from B gave him such authority.’ 


The di^rine that an agent contraeting on behalf of his 
principal is liable to the other contracting party for breach of 
implied warranty of authority to enter into the contract is not 
applicable to a contract made by a public servant on behalt of 
the Crown * 


An nntrue representation of agency falling und^r S 286 
of the Contract Act lieed not necessarily be made m express and 
literal words; it may be conveyed by any words, spoken or writ¬ 
ten, combined with act^or omissions which under the circums¬ 
tances of the particular case do in fact lead the person induced 
to contract into a reasonable belief 'that the professed agei)t has 
the authority represented ' The very fact of acting on behalf of 
alleged pnncipal amounts to a representation that 4^here was 
authority from the latter ’ 

The liability of a pretended agent under this section does 
not arise, unless the representation that he is the agent of 
another is false, and also indncSs the person to whom the lepre- 
sentation is made to deal with hiin^s such agent A represent¬ 
ation by the defendant to the plaintiff that she is the duly 
authorised agent of her minor son does not render her liable 
under this section, if the plaintiff knows that the son is a minor 
For a minor cannot appoint an agent (S 183,), and consequen¬ 
tly no warranty such as would support a suit could arise out of 
such a representation. ^ 

An agent assnming authority which he does not possess 
IB personally liable' Where a person by asserting that he has 
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n^dklSM tbfl Itab^ty, tbe seller weald recover the price 
ftopk the hrxin«r* If * person borrowed moiiiey fron a creditor 
porportb^ to aet as Mentof Oeweatbaiiaii]i and toe creditor ad~ 
vaneed money on tbe faith of that represeatatioa, he is bo- 
nad to Mooap the loss to which he has pat the creditor 
when it torhe oot that he bad no aathoriby as represent¬ 
ed.* 
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But the secretary of a school xs cot personiilly liable to 
pay the compepcation which may he due to cue of its teachers 
cwxug to his services being dispensed with though the teacher 
might have been provisionally appointed by the secretary.* 

The untrue representation under S. 235 of the contract Act 
must be one of fact Snd not merely one of Isrw^ A representation 
regarding a power to bind the estate does not come under this 
section whei^e the representation was on a point of taw, e, q , 
where a person represented to the plaintiff that she was the 
agent of her son who was known to the plainttif to be a minor, 
and the plaintiff most have been aWare that the representation 
was inoorrect for an infant cannot appoint an agent, and conse¬ 
quently nd warranty such as would support a suit could arise 
out of such a representation* 

In Englancf, the action being founded on contract, and not 
on tort, the measure of damages is the loss sustained, either as a 
natural and probable consequenoet or such as both parties might 
reasonably expect td result as a probable consequence, of the 
breach of warratity.® Whore a contract is repudiated by the 
person on whose behalf it was made1)n the ground that it was 
made without his authority, such loss is prima facie the 
amount of damages that could have been recovered from him 
in an action at law if he had duly authorised and refused to 
preform theoontract^ together with tbe costs and expenses (if any) 

1 (1002) 1 Oil 610 Coflm tf Wriffhi, B B. a B, 647, FenriM$9ik'» 9JeectUM » y 

HumphnyM, 18 Q B D 64 

% Bhmani Ptemd ? 8hH mm^rn^ 17 0. P. I B 67 
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0 xpm^et my wsa actually suatiuned thronyh bois^ attsled, 
90 «tiy profit yrhieh. he would hpve guiued rf the roprtoen- 
had b«w tone.* The direotori of a company i«pi««ent 
lay have authonty to ieaue debenture atook, and A is 
)d to aoo^ flUch atOek iu lieu of oabh, in payment of a 
wing to him by the company The measare of damagee 
jaoh of the implied Warranty of authority ^ ie the amount 
. oQUld have recovered from the company if the etook had 
ralid*. If an agent contracts, without authority, to buy 
at a pncei in excess of their value, and the principal 
lates the oontract as unauthorised the measure of damages 
trable against the agent is the difference between the eon* 
price and the market value of the goods.* Similarly, 
an agent, who was instructed to apply tor shares in an- 
company by mistake, and4)hey were allotted to the prmci- 
ho repudiate them shortly afterwards in the winding up 
company, it was held that, the principal being solvent 
le shares valueless, the measure of damages payable by the 
to the liquidator was the full amount payable on the 
’ If the third person reasonably' takes proceedings 
.t the principal for the enioroement of the unauthorised 
ction, the damages recoverable against the agent include 
sts and expenses incurred by the third person in respect 
proceedings.* 

t has been observed that it is open to question whether in 
the comM^^ion recoverable under 8 2^ of the Oontraot 
ill be aSeHiied on the same principle and that the langu- 
led seems more appropriate to an action in the nature of 
ion of deceit tAan to one founded on a warranty.*' 

wale»d. Art. 136, p. mi, 

AftwiM V Fortf^mt (190T) 3 K. S 1 
'I I JbW*, 3f w H 695; StUtubm y t fonm, 3 Bimt 163 
> th« Stelota of Vki^, B 4 
irluuh T Aitmy*»i«|»|[tBe«t, IS Q B P. 54 

"ixw T, ttuautt tiBBY) V *. * a. 668 

roHt 34 Oh. p 867. 

i PoK V Ihiei, <J,661) 1 M * 6, 830 

V. Mnwlr tll860) L g i C F 413, KitjOit* v Ortmit* (1864) S8 
J Q B.83S 

) FoIIq^, a gaga, Ik 681, WtMW f'vfrvtum CMe«» » Atteka CMHai,(l9t51 

976 , tggivgtl 0 , 65 , 




A* ll>r ’iA» £%% «fM»t«(ll iil^, % •ttK: ‘'ItHr (damage 
n ftMwi p» tiiitnU]’' kn "W tK 

•fii^|4F4A«tliw )|t.rl, Zdf Limi 

tatiofi MC ^ ' 

is. ^Mmw HMf 'a w i twidk ti i «* «# pei 

A yii jNW N tt wjlt]i ndkmii % ImW InmiHBI into i' 

Hin dhmM^ fK H ncrit Mtitlwl in m Iwtfom 

wisnniilif llfViMiln#!iMilt|y iwdjii|,finl^ ow 

[Octoonnil* 

' ^ fS. 2^^ InMm C^>nir 0 e^ AjcI, 1872 
Eoflfti^ sntHorities make a di^tinotioix in this matte 
between eofitfa<^e on behalf of a named principal and thos 
in which the principal is not named. the former case th 
agent oanuot anbsUtute hini^aelf for the prinoipat^ thotigh th 
other party may by words or by contract, such as acting on th 
eontraet after knr^wlcklge that the nominal agent was the rea 
pniicipa), deprive himself of the right to object; and it has beei 
suggested, though not decided, that the argent might be allowei 
to lake op the contract for himself on condition of being subjec 
to all defences available agair^st either himself or the namei 
prinoipah^ But where the principal is not named the thin 
party is contracting with the principal, whoever be may be, an( 
there is no obvious reason why he should be presumed wilJini 
to deal with any unknown person in the world, provided tha 
he is capable of being sued, and Unwilling to deal with the no 
minal agent, the only person he knows in the matter Acc 
ordiugly a person who made a charter-party as agent foi 
an unnamed freighter has been allowed to show that he was thi 
freighter himself.* 

The language of section 236 qf the Contract Act, however 
does not seem to adpiit such distinction. In fact, the Englist 
rule IS also not clear of doubt * This Section is meant to app]> 
to oases where a person enters into a contract with another or 
the basis that other person is acting for somebody else.” li 
a person purports to act as agent for an undisclosed priiicipa) 
and there is no undisclosed principal in fact, S. 236 applied 
and he cannot sue on the contract/ This section is not restricted 
to cases where an agent purports to act for a named principal, 
but follows the rule underlying the cases of RofhschUd v. Bi^ook- 
wmn,® andflo6fn,^n v. Jtfofifcff/ that an agent cannot recover on a 
conti’act if he really acts as a principal’^ Section 236 does 
not enact that the contract in the circumstances mentioned is 

1. Vahahan CMetHvr y. Aircha CMfttmr, isQp^ft. 
a V, BHn’tli (ISlCl S M. ft B. SSa 

a V. Ai>0r^ ie u* u eae. 

#, mvrntit y. Am-If (16511 16 0- B. 655. 

5. See Boiioeic ea p. saa 

6. Kota CMnm VaiwmaHkani 45 I C. 357. 

7. To^aiv^iis r, 1963 Siod 507^4^ I 0.' 37^ 

6. Hoth9^H4 y. 9 Dew A Cl. ISS. 

9 . Minm n. B. 7 g. a X. kpp, soa 

in Bop v. Kaiutpiei 54 0«^ 638 ; r. 

(1954) 51 Oei 98$; «ee Shrta £ffitai0har r. ShattJtee 

^hmhm, 1986 Oa!. 109. 
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^ hI^M ^nt mnmt rH<|i^ire its m- 

U tlurt muoH lb# oontrsot is snMressbls by ons 

I lb# |j##|i*l |^<^#Siifor0ss|>l# W ths other, it is a yoiosbte 

ontrsi#tw^ 

ft lbs# ^ h^d by tbs Ckloutta ffijrb Comt ^aI 
bis s(wtttoijP iWt i^rwtoNj to wboro sa Sfeat t)ai> 
ort#to«kmwfiSM imao^pAl/ If# :i>e^soa profossiac to 
ot s# on #gai|t lot m aadisclo^ prii;i|d]^ enters into A con¬ 
tact with aa^tboT;, And tbore is no onaisOlosed principal in 
act, this seotioa at mm applies, and bo cannot sue on the 
ontraol.^ 

Coaversnly# where a man baa contracted in writing in 
erms importing that be is the sol# principal, e, g. made a char^ 
er-party owner of the ship A,” another peieon cannot 
le allowed to sue on the contract as an undisclosed principal.^ 

, ^ broker who enters into a contract for and on behalf of 

I is principal is not entitled to sue upon the, contract even 
hough th#^ principal he undisclbaed, the ground being that 
he broker has expressly contracted as a broker. And even if 
he broker was entitled to enforce the contract upOn the foot- 
ng of Ouhbay v. Avetoon,’^ this suit must fail under this,section if 
le was in reality acting not as agent but on his own account.* 

It has been held under the English law that ‘where a per- SaSSoM or 
on professes to contract on behalf of a principal, and the princi- nou*<xi«tofit 
tal is a fictitious or non-existent person, the person so profess- 
ng to contract is presumed to have intended to contract per- 
onally, unless contrary intention be proved, and where the 
untract is in writing, such intention cannot be proved by 
larol evidence, but must appear from the terms of the contract 
►r from the surrounding circumstances ’ Thus, if A enters into 
, written contract on behalf of a company not yet incorporated, 

V is personally liable on the coiltraot, even if he express him- 
lolf as contracting on behalf of the future company, and parol 
videnoe is not admissible to show that be did not intend to 
sontract personally, because it is only bv holding him person- 
dly liable that any eflPeot at all can be given to the contract." 

Similarly, where the promoters of a future company borrowed 
noney from a bank, to be repaid out of calls on shares, the 
promoters must be taken to have contracted to repay the money 
)ut of calls, if the calls should prove sufficient, and it not, to pay 
jersonally.* 

1 fiamdof T&pnn^ Dc($ v. Kodunmal, 1933 Sind 207. 

2. Sewdu^ Hojy V. Kt^hnpiti (1907) 34 Cal 628, ifttnda Lul Jfoy v 

jm4a mm (iHIti} 51 Cal, 502, and aaa J^hatkeebhwihm, 1923 Oat 
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1%i4i lOMtBfiiic eomsaittee of a dlob Author^ tbe nievard 
to ordor proivi«ioiM fortbo qiwof tW ndub* It t^piieupro- 
vn»{oiur DA bt«i o,rd«re, «uui iavoioes tbofo tb tlio mb. If a 
IctobodliO tho fntidlai of wo olub olojkoloT poyatoat, and con. 
tiwktod &A! tbs lom that il tbjwo ^re no snob funds, he 
tdioald pbt be paid, tbe oomiaitfed' are not poraonalljr liable 
Bub they are pertonally liable if be ^ve cWedU to them' 
Whether A gave credit to the committee or looked to the 
funds of the club alone is a qtnestion of faoh* 

A, a colonel of a volapteer corps, ooUtracts on behalf of 
the eorps with B, does not intend to pledge, nor does B 
mtend to aooej>t, his personal credit, but both think that the 
bOipe ae an entity may be bound. A is not personally liedble on 
the contract.’ 

86j liabilities of agleats in reepaet of moneys racaived. 

As a general rule, an a^nfc is not liable for the refund 
of^ iPpitdy which has been paid to hun for the use of the 
principal.’ But there are exceptions to this general rule winch 
«uw based on similar considerations as those concerning his 
liability for the contracts* 

Bowstead thus states the rule of English law on the 
subject:® 

“Where money is paid to an agent for the use of Ins 
principal, and the circumstances of the case are such thal 
the person paying the money is entitled to recover it bach, the 
agent is personally liable to repay such money in the follow¬ 
ing cases, namely — 

la) Where the agent contracts personally, and the money 
is paid to him in respect of or purbiiant to the contract unless 
the o^er contracting party elects to give exclusive credit to the 
principal; 

(b) Where the money is obtained by duress, or by 
means of any fraud or wrongful act to which the agent is party 
or privy; 

(c) Where the money is paid under a mistake of &ot, or 
under duress, or in conseqUenoe of same fraud or wron^Ul act, 
and repayment is demanded of the agent, or notice is ipven to 
him of the intention of the payer to demand repayment, before 
he has in good faith paid the money over to, or otherwise dealt 
to his detriment with, the principal iU the belief that th4 pay¬ 
ment was a gPod and valid payment. 

Except as in this Article provided, no Agent is person¬ 
ally liable to repay money reoeived by him foi‘ the use of his 
principal.** 

This rule has been quoted with approval Ip A<fbiiHb|jt;e}a v. 
JtaMaaapmj.* la this case the plaintiff, who owed Arat delwLd- 

L Shat r, fissT), s T. I,, a. m. a a 

a /«M» a (1980) 8 «t. & s«T, M. a a. 

a jBiNtv. flniMMdSWUiajLaso IbuBAie V seMUaiiHM-tt it a * » ewt 



it ^ nofc«^o«K)iito lar Si to the fim defto^ 

|||li#Ato#it( tlietitttied thd plii,totiff (or theounl opd 
pbtotofld « dbto^ $mmst ao too biter did not ep|>ear 
or poad toa^ dtetoiyrge on toe basis of toe payment to toe 
sM^ Xn toe present suit he obuoM reeovety of 

tbe emonai toom toe seeond defendant. The oonrt after foUy 
going toongh ell toe htods of liebil^ of the agent as oontoto^ 
ed in this Articde held toat the plaintiff was not entitled to 
reoovisr (be antot^t from the second defendant Following 
y. &09Ut(m^ the Court trailed the remarks in Ct$ry v. 
H^sfrslOf^ toat if the agent had not paid the money to the prinoi*^ 
pal, be on his |:«ineipal would have been liable at the payer’s 
option,-*as obiter dictum. 

An agent disoounts certain hills, and in good faith 
pays over the proceeds to his principal. The bills turn out 
to be forgeries. The discounter has no remedy against the 
agent unless he indorsed or guaranteed the bills or dealt as 
a principal with the discounter.^ But the agent is personally 
liable to repay the amount, as upon a total failure of consi- 
deration if he dealt as a principal with the discounter.* 

An agent demands more money than is due, and 
wrongfully withholds documents from A, who pays him the 
amount demanded, under protest, in order to recover the docu¬ 
ments. The agent is personally liable to A in respect of the 
amount overpaid, even if he has paid the money over to the 
principal.'^ 

A bought goods from B, a broker, and by mistake paid 
him too much. B gave his principal, who was largely in¬ 
debted to him, credit for the amount received. Held, that B 
was liable to repay to A the amount paid in excess, on the 
ground (1) that B virtually dealt as principal, with A, and (2) 
that the mistake accrued to B’s personal benefit.® Where there 
is no actual change of oiroumstances to the detriment of the 
agent in consequence of the payment, the mere fact that he 
has credited the principal with the amount is not s^oient to 
discharge him from liability to repay money paid to him 
under a mistake of fact.'' 

The auctioneer at a sale by auction receives a deposit, 
and pays it over to the vendor. He is personally liable to 
refund the amount on the default of the vendor, because it 
was his duty to hold it as a stakeholder until the completion 
or rescissiou of the contract/ But he is not haWe to pay in- 
terei^, however long he may have held the deposit, until it has 

1. (1893) 1 Q. B. 860. 
a. lStr.4aO. 

9. JBkp. jp. Bird, Bwm (18&1), 60 L. J. Bit. 16 

4. 0urm» r. (1864), 4 K. a B. 133; Bapal Am, ». gA4r*# (1863). 
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8. Murrmt^h v. SHAnmr, (1770), B, But. 8639. 






A of McdiMKipft iNi« indcntMil. wiUloi;^ tb* iMddiotr’a 
tMtIbiprifcsr, t» A» TIm» ikMoiMtor poid A’oofWRfc for eotleotioi^tir^ 
iiMbiMd tbo ma/mj wtet to A witiiottt naoioo «fl oap aoiMife ia 
A.\ titila. The eoeoptor me ooeiitoUpd to pa^ over to tbe 
h^ici«r VrAoee «iith«i^y wee enm«faUy aeawaod, Bnldt that 
A’r event for ooUeotkia wm not peteoaaUy liebie to relaetd the 
Mnotmt to the aooeptor.* 

87. SMqmnriUHty of a^etit foe^dw pOyinent of OMtney veOehMfd 
by him fm* the om wibird pereon. 

tt has also been held under the English law that where a 
apeoifto fund existing or accraing in the hands of an agent to 
the uee of his pnnoipal, is assigned or charged by the principal 
to or in favour of a third person, the agent is bound, upon receiv¬ 
ing notice of the assignment or charge to hold the fund, or so 
touch thereof as is necessary to satisfy the charge, to the use of 
such third party * 

Where an agent is directed or authorised by his principal 
to pay to a third person money existing or acominir in his hands 
to the use Of the principal, and he expressly or impliedly oontr- 
aots with such third person to pay him, or to receive or hold 
the money on his behalf, or for his use, he is personally liable to 
pay suon third person, or to receive or hold the money on his 
behalf, or for his use, as the case may be, even if he has had fresh 
instruotions from the pnnoipal not to pay such third person.' 

Except as above provided, no agent is liable or ac¬ 
countable to any third person in respect of money in his 
hands which he has been directed or authorised to pay such 
third person.* 

As an illustration of the above rule, where a pnncipal 
assigns a specific fund existing or accruing in the hands of his 
agent to his use and the assignee gives notice to the agent of 
the assignment, the agent is bound to account for the fund to 
the assignee,' subject to any right of lien or set-off the agent 
may have against the principal at the Jbime when he reoeives 
notice of the assignment,* So, if a debtor charges a fund in the 
hands of his agent with payment of the debt, the agent w liable 
to the oieditor upon rooeiving notice of the charge.* 

A principal snves his agent authority to pay money to A, 
a third person. The ^gent promisee A that he will pgy him 
when the amonnr is ascOrtaioed The ageiit is liable to A 
for the amount when it is asoektained, though in the mean¬ 
time the piiaolpal has become baidtrUpt,' or has countermanded 
his authority.* 

1 £» T. JrxMit (1817), 1 Xdoi« 4B1 

a CmrUitf ▼ SlMttlMofi/i, (1839), 0 an>S iSl. PM. 
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7. CmifM* V. Osnwp (1889), 3 L. I a p 31 
9 T (1899^18 



m mam 

m ^g^i^ti Id B of mmeiy pa tho mtiA$ 

mA^wimm mU^m^n mpamat 
iwmmii^^ the ^Amm* 

4 ^fUm % lettor ant^opbiiiff hxB to pay to 

4 tM ft Cditoin MoMtaooea< u thoy t&ooioo dm, oitl 

oflfc^IJWoo^ Afiiaigtimetite. A. mow the letter to 

MO.gMpIt irtio oOaonta to tbe teri^a of it Before the aooel^ko^ 
cm W dm* tbe pjrinoipAl beOQinee hp^kmpt, and the ag^dt pwfa 
^ pfooeeds of the asNiiic^toente to the trustee in bankmptcy. 
®be Oft^nt ie pereonaHy liable to A for the amounts of the »ooe!P- 
ianees as they become du6> 

A bm drawn on an agent is made payable out of a parlteir 
eular fund, and the agent promises to pay the holder when he 
receives money for the prinoipaL The agent is liable to the 
holder, if he subsequently receives the money.® 

The acceptor of ^a bill pays money to a banker for the 
purpose of taking up the bill, and tbe banker promises to 
apply the money accordingly, The banker refuses to take up 
the bill, and claims to retain the money for a balance due to 
him from the acceptor. The drawer of tbe bill has no right of 
action either at law or in equity^ against the banker to compel 
him to apply the money to the payment of the bill, there being 
no privity of contract between them.* 8o, where an agent is 
authorised to pay a debt out of moneys in his hands, and there 
is no assignment of or charge on such moneys to or in favour 
of the creditor', the agent is not liable to the creditor, unless he 
expressly or impliedly contracts to pay him, or to hold the 
money to bis use.® 

An agent receives money for the express purpose of 
taking up a bill two days after its maturity. On tendering 
the money, he finds that holders have sent back the bill, 
protested for non-acceptance to their indorsers. He then 
xeoeives fresh instructions not to pay. He is not liable to 
the holders of tbe bill, not having agreed to hold the money 
to their use.® So, where an agent who was authoristjd to 
pay money to a third person, offered to pay on a condition 
to which such third person would not agree, it was held that 
that was not a sufficient agreement to render )nin liable to such 
third person.' 

An agent of an executor wrote to a h galee stating and 
offering to remit the amount of his legacy, and subsequen¬ 
tly remitted the amount, after deducting certain expenses. 
Held^ that the agent had not contracted with tbe legatee, 

1, Si^krt^der V' CeiUt (tl Bmh (1876), S4 n. T. 7^. 

% WM^r T. BoHrm (1S42). 9 M. ft W. 111. 

a. BUftfehs t, mn (1805), h Bsp 8lTj lan^^fion v. (1018), I 

Otmp. t7fi. 

4. v. UntHOl (1867), 97 L. Ex. 3. 

a W0i$0m» V. Uvrm (iSH), 14 Ex^fc $82. 

8. (1817), % Moofe^74. 

7. Batm t. JSMand (1833), 4 E ft Ad. 811. 
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vwtjiiibie lo agont ia liable or acoonntebla to any ibird pmmn, aitmr at 
law or in e<}uity, in raa|>»ct of any tnoney wnioh aa a^pnWic 
ioSwu^ agent itja his duty to pay to such third parson, 1?his rule 
applies also to agents of foreign States,^ tn Kinhd^ V- Secret- 
ar^ 0 f for India^^ booty was granted by the Queen to the 
Sectary of State for India in Qouncil, in trust to distribute it 
to those who were found to be entitled thereto, Held, that he, 
being merely an agent of the Crown to distribute the fund, was 
not liable to account as a trustee to persons who were entitled 
to the booty. 

88. LiabiUttes of atfeiili in respect of wrongs oMsmtiled on 
principal's behalf. . 

A servant or deputy, quatenus such, cannot be c^rged 
for neglect, but the principal only shall be charged for it; but 
for a misfeasance an action shall lie agahist a servant or a 
deputy, not quatenus a deputy or servant, but as a wrongdoer,* 
although is such latter cases the principal may also be liable 
jointly with him under certain circumstances.* Although a 
person who expressly authorised another to commit a tor.t is 
liable as fully as if he had himself committed the tort, the per¬ 
son who oommits the tort cannot ascape the liability for it by 
saying that he was acting as the agent of another.^ The rule 
under the English law is thus stated by Bowstead:^ 

“Where loss or injury is caused to any third person, or 
any penalty is incurred, by any wrongful act or omission of an 
agent while acting on behalf of the principal, the agent is per¬ 
sonally liable therefor, whether he be acting with the authority 
of the principal or not, unless the authority of the principal 

i 'ustify the wrong, to the same extent as if he were acting on 
lis own behalf. 

“This Article applies to public agents: provided that they 
must be sued individuallv, and not in their ofBlcial cai»city; 
provided also, that no public agent is liable for loss or injury 
caused to a member, resident abroad, of any foreign State by 
any act outside the realm authorised or ratified by the Crown 
or Government.’’ 

Thus, where an agent signed a distress warrant, and after 
the warrant was issued, but before it was executed, refused a 
tender of the rent, it was held that the agent was personally 
liable for the illegal distress.^ 

t. BaHm v. Broum <1840, 16 L. Bx. 63, 

9. BowHtead, Art 129, p. 3ia 

3. (1862), App, Cm 619' 

4. Lfunt v Cation, 1 Biifk. 17, 6ee also Oatufietd v. dt ShrfMd TVanapo? t 

Co. (1919) 2 X. B. 94 n A (Urke f. Wwi Hon. Corpn, (1909) 2 K. B. 
858 C. A. 

5. See notes on pp. 496 to 504. tmpt'a 

6. See Underhill on TTorta; see also lUiiar, p. 6B5. 

7. Art mp. 931 

a MomtM V. gnpse <1960), 39 t. i Ex 33A 
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pex^a^jS^ liablo for laisreereaentatiotMi made by him on bo* 
half of bwpriiMW^-^ 

Tho dttootors of a company negligently or knowingly^ paiy 
dividends out of capita). They are jointly and poverally liable 
to the creditors of the company. 

Ap agent oonverfce goods of a third person to his prinoi^ 
pal’s use. He is liable to the true owner for their value, even if 
he acted in good faith and in the belief that his principal was 
the owner*. If, in such a case, the owner elect to waive the tort, 
and proceed against the agent for an account, the agent is only 
liable to account for so much of the proceeds of the eonverted 
property as still remains in his hands, and not for what be has 
daly handed over in the course of his agency to the principal/ 

Au agent, on behalf of his principal but without the prinoi* 
pal’s authority, distrains the goods of a third person. The 
principal ratifies the distress, which is justifiable at his in¬ 
stance. The agent ceases to be liable, his act being justified by 
the ratification,® 

The principal that there is no contribution among tort- 
faesers applies equally to principal and agent who are co- 
judgmenb-debtors in an action for tort committed by the agent 
and neither of them can claim contribution from the other if 
he satisfies the judgment-debt.® There is no agency among 
wrongdoers each of them being personally liable.’® The rule 
has, however, been very severly criticised by Lord Ellen- 
borough C. J. in Stephens v. Elwalh “ “What can be more bard 
than the common case in trespass, where a servant has done 
same act in assertion of his master’s right that he shall be 
liable not only jointly with his master, bub, if his master can¬ 
not satisfy it, for every penny of the whole damage; and hii^ 
person also shall be liable for it, and what is still more, that he 
shall nob recover contribubion.”’* 

The rule of the English law on the subjeeb is stated as conveisiou 
follows/^— 

“Where an agent has the possession or control, of goods, 
and— 

1 Swift V. (1S74), L. B. 9 Q B 801 

3. 6Wle» r. Thotnmtk (1683), 4 Maoq. B h Cm, 484r 

8. EaglttfWi V, £aiM(o>i(i«ri g (1876), 381. T, 803, H. Ii. 

1, Bae Domg t. Curg 41001) A. 0, 477- 

6. B« J7aHoita4 »Wb Au. Cn. (1078) 10 CAi. D, 119- 

6. PtrMnt V. «mAA, (l783), 1 Wlls. 338. 

7. Bg lag, fjc. p. TtvHu (1900), 48 V. a 693, a A, 

8 IMt t. PMeifgM ttSlB), 1 B. A B 3B9, 

9. F«r tard S(tmt)W«agh 0. J. lt> ftepliMt g. BhvaU, 4 M. A 8. 3S9. Bm «1mi 
ktrrgumeiur y, BijuH, 8 T. B. 186. 

10. Htwgk V, .AtwvaMAMir <B DBut, 38 W. B 40 (Buy.). 

It 4 11. A 6. 369. 

18. Bw alio notea on p. 507. 

lA Bowttead, Art IM, !>■ 834 
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(t) t?i<»fiiters pitfftesdioD to hie *^0oipal or Myotln^l^rsoii 
oxoO|)i too title owoer» with notice of the olaiin of the true 
o#»ejp-- 

Se it guilty oi tonv^tmou an<l is liahle to the true owner 
for the value of the goods, even if he obtained possession 
lime the apparent owner, md acted in good faith on the 
asutlwsrity of the appare^ owner. Provided, that this does 
net iipi^y to ante done in good faith, and without notice of 
the <^ni of the true oUrner, within tlie meaning of the 
Factors Act, 1089. Provided also* that where a banker iti 
good faith, and without negligence receives payment for a 
OUstottter of a cheque crossed generally or specially to himself, 
and the customer has no title, or a defective title, thereto, the 
banker does ntit incur any liability to the true owner of the 
cdieque by reason only of having received such payment. 

But an agent is not guilty of conversions who, in good 
{aith, merely— 

(a) contracts on behalf of his principal to sell goods of 
which ho has neither possession nor control; or 

(b) by the Mthority of the apparent owner and without 
notice of the olaim of the true owner, deals with the posse- 
ssioii of without assuming to deal with the property in, the 
goods; or 

fcl refuses to dohver to the true owner goods in his pos¬ 
session by the authority of the apparent owner m such terms that 
the refnsal does not amount to a repudiation of the title of the 
true owner.’^ 

Thus, where an auctioneer was instructed to sell by auc¬ 
tion furniture which the possessor and apparent owner had 
assigned by bill of sale to a third person, and the auctioneer, 
who had no notice of the assignment, sold the furniture at 
the tesidence of the assignor, and* in the ordinary course of 
business, delivered it to the purchasers, it was held that the 
auotioneer was Jiable to the assignee for the value of the 
furmtui;U(' 

A obtained certain goods by fraud. B, a broker, bought 
the goods in his own name from A, thinking that they would 
suit C, a customer of his. B, having sold goods to (} at the 
same price at which he had bought them from A, merely charg¬ 
ing the usual commission, took driiveryand conveyed the 
goods to the railway station, whence they were cotiveyed to G 
The jpi^ found that B bought the goods merely as an agent, m 
the oMtnary course of his business. Held, that B was liable 
io the true owner for the vwlue tW goods.* Anyone who 

Ctmotidum Co. ir OurUo <tS99>, 1 Q. B. 4S5. 


he hkA not Hd ot eotitrol of the mhs, eitd tiiui taMrely 

cotriMotad t6 <iell deliv^r^g tham.* 

A bankajr eoUectg for, and pa^s over to a (metoinelr the 
ount of a poatro&ce order to Which the customer has no title. 

The banker ie liable for the amount to tha true owner.’ 

A banker eolleofcs a cheque, the indorsement to which has been 
forgred* on behalf of a person who is not a cnstotner of the bapki 
and who has no title to the cheque. The banker ie puilty of 
conversion of the cheque and is liable to the true owner for the 
amount thereof/ Otherwise, in the case of a banker who, in good 
faith and without negligence, collects a crossed cheque on bo- 
half of a customer.^ 

A husband intrusted goods, which were the separate pro¬ 
perty of his wife, to an auctioneer for sale. The auctioneer 
received notice of the wife’s claim, and subsequently sold a por¬ 
tion of the goods, and permitted the husband to remove the 
remainder. Held, that the auctioneer was liable to the wife lor 
the value of the goods removed by the husband, as well as of 
those which had been sold.^ 

An agent in possession of gocnis by the authority of his 
principal, on demand by the true owner refuses to deliver them 
UP without an order from the principal, or requires a reason¬ 
able time to ascertain whether the pqrson demanding the goodn 
is the true owner. Otherwise, where the refusal is absolute, or 
amounts to a setting-up of the principal’s title to the goods/ 

It has also been held under the English law that ‘where an Lintuurfor 
agent, with notice of a trust, deals with trust money or property biwb ot 
coming to his hands in a manner or for purposes inconsistent 
with the trust, or is otherwise a party to the commission of a 
breach of trust, he is personally liable to the cestui que trust in 
respect of the money or property so dealt with, or for such 
breach of trust. But an agent who has no knowledge that a breach 
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? F«wi 0 r, ftnpra: Union Credit fianh V. Merny Doeke, eif. (1899) 2 Q 
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V Bgmm (1879), 40 L. *t, 744 0. 4 Barker r Fu^ hngf, (1891) 2 Oh ITS- 
Vii# 4n Soeieiif V. Vkion Bank (1886), 17 Q B. D 705. 

). r. V. a. B C Bank, (19011 A. 0. 414; Saw# r. IreiM, (im) ^A. 0. W- 
of A«4, 1882 (45 a 46 Viot 0. 61). SOdiand Bank v, BeekUi. 

1988) A. C. 1. 
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^ i# mppj^ t>Minise 
iMKwmweoxifUi#ap a nmm of 
trasi* tPhuS, if boro a baak^^ bn|i>$fer» tiptw^ mm^f kim ♦ ia^st 
Moouat to tjbo aoooaot of tW tmiitoa,. Hd ia Ufl^blo to 

the beae£ci^ea for the atnounfc so tmnsferre4 he squir¬ 

ed aay persoi^al beiiefi,^ from the firanseotioii or not* OtW^ 
wise, if the banker had no hotioe that it was trust-money ^ 
Bimilarly, an agent of an eieotitar applies a frandi wbinh he 
khows to be part of the assets of the testator, in satisfaction of 
Stances made to the eyeontor for his own business. agent 
is ffersonaliy liibte to account for the fund to the beneficiaries 
under the will.^ 


As already noUoed^* to all intents and purposesi an agent 
who employs another without express or implied authority as 
his sub-agent, stands in the place of the pnnoipal as well as to 
thiijd persons The rules which apply to the liability of the 
principal for the tortuous acts of his agent apply mufatts wuf- 
andts to the liability of the agent for the torts of the sub-agent 
Where, however, the agent is authorised to employ the sub¬ 
agent the rule is different No agent IB liable, as such, to any 
third person for loss or iniury caused by the wrongful act or 
omission of co-agent, not being his partner, or of a sub-agent, 
while acting on the principal unless he authorised, or was 
otherwise party, or privy k), such wrongful act or omission “ 
Where the agent is authorised to employ the sub-agent, is 
he IS not liable for the neglect or wrongful act the sub-agent, 
for it only ihe principal or the sub-agent being liable 


1 Sbe Ba««te«d All 187, p 3S8 

2 PutineH v Hurh^ (lS4d) 2 Colly S4l 

3 UmoH J^Atkk of Au6ti ahii y Muttatf A^nsUy (1398) A 0 693 P 0 Banl of Nm 
South WWrtV Qouihwn VaNey Butter Factor tf, (1902) A C 543 

4 Wtloon V Moore, (1834) lUyl d K 197 817 
6 See Chapter VIll 

6 Bee Bowatead Art 198 p 3^9 and the authorities cited therein 

7 SUme V Cttiticright, 6TB 411, Dtaon v Bit eh, L B 8 Bx lUS, Bear v Sleienoon 
90 L T 177 P C 



CHAPTER Xill 

INABILITY OF THIRD PERSONS. 

10. liUMUtr'ACtbird 

89 . UaliiKiy of third fiattida. 

O^nerally a contract haa only two parties whose rights 
ibnd datias are determined by the geneml law of contract 
but where a contract is entered into through an agent, three 
parties become at once involved, namely, the principal, the agent 
and the ether contracting party. The other oontraoting party 
in such case has two diiSferent persons in relation to whom his 
rights and duties are to be determined. He may be liable for 
his contract to the principal or to the agent or to both accord¬ 
ing to the circumstances of each particular case. The most 
important of the facts which cause material change in the 
liability of a third person with respect to the principal and 
the agent are the same which we have already noticed in 
Chapters XI and XII in connection with the liabilities of 
the principal and the agent to third persons, namely:— 

‘ (1) When the principal is disclosed. 

(2) When the principal is undisclosed. 

(3) When the principal is a foreigner. 

(4) When the principal cannot be sued in a court of law. 

(6) When the agent haa gob a personal interest in the 
subject matter of the contract. 

(6) When there is a special contract determining the 
rights and liabilities of the three parties concerned 
either exprevssly or by necessary implication. 

(7) When the person contracting falsely represents him¬ 
self an agent. 

We'shall recapitulate some of these her© for facility of 
reference. 

Where the principal is disclosed, i, e. when the third party 
knows that the agent is dealing on behalf of another person and 
not on behalf of himself, and makea a contract on the basis 
of this fact, his contract with the principal although through 
the instrumentality of the agent; the agent is neither eiititled- 
to enforce the contract nor is he bound for its duo perform¬ 
ance by the principal. He can neither sue not* be sued on 
such contract, bis function ceasing with the making of the 
contract, {See notes on pages 623 to 527). Although in certain 
ca.S6S, as for instance Tfor the breach of the warranty of autho¬ 
rity be may be sued by the third person for compeneation for 
any loss caused to him by such breach, when the lattyr finds 
that he cannot proceed against the principal, he has no corres¬ 
ponding right to Sue for any incident of the contract in his 
capacity as agent unless he is specially authorised by the 
principal in that behalf. In such case he is liable to the 
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jpmoipal alocto andnot to.tlse agont for iha due performanoe 
of the oootraot The aiciioe mw be ecdd as regards the other 
acts of the agent whioh in encm case are also regarded 6 ^ the 
acts of the principal, he sdone being entitled to the benefits, 
and bound by the oonsequeno6s> of such acts to the person with 
respect to whom such acts are done. In such eases the gene¬ 
ral rule laid down in section 226 of the Indian contract Act, 
1872, applies. Here even though the agent acts without autho¬ 
rity or exceeds the authority or acts for a fictitious principal 
or for a principal not in existence, he cannot himself claim the 
first of the act or the contract so done or made, although he is 
responsible for any loss whibh may result to the other con¬ 
tracting party from the fact that he cannot enforce the con¬ 
tract or claim the first of such act from the principal for the 
reason of the want of authority in the principal.* But the im¬ 
mediate parties to the contract boitfg the agent and the other 
contracting party, they Ure always at liberty to contract to 
the contrary, and, inspite of the fact that the agent was acting 
as such, there may be special contract between him and the 
Other contracting party holding and being held responsible 
by the principal* for the performance of such contract, they 
i. e. the agent and the other contracting party will hold 
each other responsible for such performance either to the 
total exclusion of the rights and liabilities of the principal 
therefor or holding and being held by him also responsi¬ 
ble jointly or as an aUemative with the agent. In such case 
the liability of the third party as well as the liability of the 
principal and ag^nt will be determined by the terms of such 
contract. The mere fact that the agent is acting as del credree 
agent will not entitle him to sue or make him liable to be supd. 
The mere fact that the ccmtract stands in the agent’s name 
does not prevent the principal from being entitled to sue (See 
notes on pages 489 and 523 to 526). 

Where a principal is uiidi'^closed there is a presumption of 
the existence of a contract that the contra/tis binding and eiifor- 
oible between the immediate parties to the contract, namely the 
agent and the other contracting paity. The agent in such case 
is entitled to sue and be surd on it in the same way as if he 
had been the principal by viitue of this presumption.® The 
law, however, declares the principal also entitled to claim the 
performance of such contract, .subject of course to certain 
conditions. The third party in such case can hold either the 
principal or the agent or both of them liable for the perform¬ 
ance of suoh contra (t Similarly, the law declares that either 
the principal or the agent can claim benefit of such contract, 
the former of courfec, .subject to such equihes as the third party 
would have been entitled to claim against the agent if the 
agent had bean the principal. If an agent makes a contract 
with a'pprson who neither knows, nor has reason to suspect, 
that he is an agent, his principal may require the performance 
of th^ oontraot: but the other contracting party has, as against 

1, S«# EiLiUr, 007 to 669. Bee etse Jttrau ifantin Sin^h v. JTAeii, 

53 ^ 0.177; 89 J. a 793. 

2. Sea Betmjidea v, /aMJUcfas. 39 CW. 809; South Indtm InduatHufa r. Mindi 

^ .r VaUi B 10 . 
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th0 rieh<)a a9 he would bave had $s atraiiiflt 

thea^Wi Wuut had beau i^riutupid. 'W^heu oao uiau 

uiahaa a uoUrta^ with toother, uaiihei! knowiuf* not i^ria|r 
roaoc^hla ftofind U> auspeot, that the other ia an agouti the 
priuojilfai he requires the perforjdaaiioe of the coutraot, oau 
only ootaiu wh performaace subject to the righte and obliga- 
tioas Buhsietiag between the agent and the other party to 
the coatraot (»ee noteB on pages to 534 supra; see also Katiar^ 
pp,00O*@91). 

JBqiuities to which the third person is entitled are already 
dealt with on pages 522 and 538 and may be referred to. 

As in the case of an undisclosed principal, so in the ease rrUtdp«l 
whore the principal is a merchant resident abroad and the con- for«igti»r. 
tract made by the agent is contract for the sale or purchase of 
goods, the law makes a presumption of the existence of a con¬ 
tract entitling the agent to sue and making him liable to be 
sued for the contract made by him, or, in other words, the law 
presumes that the contract was entered into by the parties on 
the consideration that they will hold each other personally liable 
for the performance thereof (see notes on pages 624, 627 and 628). 

Pnlike the English law on the subject (see 524,627 and 528) 

the Indian law confines the presumption to the case where the 
principal is a merchant who lives abroad, which means that he 
doesnotlive in British India, and the contract is a contract for the 
sale or purchase of goods. There will be no presumption if any 
of these condiUoiis are not satisfied. This presumption is 
rebutted when the principal himself is made the contracting 
party in writing, and the contract is made directly in his name 
(see notes on pages 624, 627 and 528). 

In England no foreign principal may sue or be sued on 
any contract made by a home agent unless the agent has authori- 
ity to establish privity of contract between the principal and 
the other contracting party, and it clearly appears from the 
terms of the conbraol, or from the surrounding oiroumstanoes, 
that it was the intention of the agent and of the other contr¬ 
acting party to establish such privity of contract (see notes on 
page 627). In the absence of evidence to the contrary it is presumed 
that a home agent has no authority, to establish privity of con¬ 
tract between his foreign principal and third person. Where 
the principal is a 'nerch^Mit resident abroad aqd the contract 
IS a contract for sale or pui:‘C^ 4 ase of goods for him, according to 
English law the principal cannot sue or be sued on such con¬ 
tract unless there are U ts rebutting the presumption. It is 
only the agent who can sue and be sued on such contract 
According to Indian law^ in cases where the agent is person¬ 
ally liable, a person dealing with him may hold either hiiA or 
his principal or both of them liable. Out of the three cases in 
which according to the Indian Legislature there is a presump* 
tion of the personal liability of the agent, namely, (1) where 
the contract is made by an agent for the sale or purchase ol 
goods for a merchant resident abroad, (2) where the agent d<^s 
not disclose the name of the princip^; and (3) where the prin¬ 
cipal, though disclosed, cannot be sued,, the restriction placed 
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S iafiiied tp a ease which cover® only a part of the ground cover- 
by clauae (2) of section 230 of the Act, namely, where the 
other confcractiOg party neither knows nor has reason to' suspect 
that the person dealing with him is an agent According to 
the Indian Legislature, in all other cases the principal can sue 
and be sued in the same manner and to the same extent as if 
he had himself made the contract. The phraseology used by 
the Indian Legislature in these sections is by no means satis¬ 
factory. The Legislature seems to take account of only the 
agent^s liability to be sued personally on a contract made by 
him- This much is certain that m a case falling under clause 
(1) of section 230 paragraph 2, the other contracting party can 
sue the principal as well as tho agent and can be sued by the 
agent. Whether he can be sued by the principal is a question 
not free from doubt. In the light of the sections 230 to 233 
there appears to be no bar to such right of the principal but 
there are English coses to the contrary. It is highly desirable 
that on accout of a large number of commercial dealings bet¬ 
ween this country and England, the law in both the countries 
should be made ou the same footing (see Katiar, pp, 6^5 to 698, 
and also notes on pages 524, 627 and 528). 

* In cases where the agent entering into a contract has an 
interest in the subjeot-mattir of the contract it is only natural 
that he should bo allowed to sue to safeguard such interest. So 
far as his interest in the contract is concerned the contract 
may be deemed to have been entered into by the agent in his 
personal capacity rather than in the capacity of an agent. 
Thus an auctioneer or commission agent who, unlike a mere ser¬ 
vant or shopman, has possession of the goods and a lien on them 
for his charges can maintain an action on the contract against 
tho parchaser while on the other hand he may be sued by 
tho purchaser for non-delivery of the goods sold^ {see nates on 
pages 626 and 627). 

Where there is a special provision in the contract itself as 
to tho manner and extent in^which all the parties concerned or 
only such of them as the parties to the contract may choose 
to make will be liable, such provision will govern the rights 
and liabilities of all the parties concerned and in the manner 
provided for in the contract to the exclusion of all the rights 
and liabilities which in the absence of such provisions would 
have been available to the parties as legal incidents of such con¬ 
tract.® Where the contract was made in the following terms:- 
**It is mutually agreed between J. & H. W. of the one part and 
8, J, 0. on behalf of G. & M. By. Oo. of the other part et-c. 
etc.” signed “J, & H. W. and S. J. C.”, it was held thatS. J. C. 
was entitled to sue in his own name for breach of the contract 


1 So© WilWamfl V MHHnplm, 1 H. BI 81, Wonff* V. Horne, d 0. B. P. 855; 
< Fi$hef V. marittf, 34 L J. Q B. 177; JUekefwm v, Nanf, A B. ft Ail 689. 

2 SBC Kfttiar. p. 700, citing v WnB, 8 Ex. 289; Harper v W»Uiam$, 4. 

Q. B 419; AffttHo w Fot bee, 14 Me© P. G, 160, Joeeph Hnor, 8 Camp. 820. 





gs So, wlnero a broker oonti^tod 

in irrtokf in his 0wn name to pureha^ goods the seller pei^g 
told ihafc thei^ ^sa a pnampeA, and under s srenein^l mihority 
iwm the priuuipaJ oontraoted to re-sell them^ but the prinuipal 
iu bmhtg ol tM last xueutioned transaction refused to have any^ 
thing to uto wfitii the goods to which refusal the broker acqutesc* 
ed» and whereupon the seller refused to deliver the gooda it 
was held that the broker havinn oontracted personally had a 
right to (recover damages for the non-delivery and the prin¬ 
cipals renunciation of the contract did not affect that 
right," 

For all trespasses and injuries committed hy third persons 
to the agent personally m the course of his miiployment the 
agent may sue in his own name;^ and m a proper case, such 
for.personal injury to agent causing loss of service, the princi¬ 
pal may also recover for the agent any damages resulting by 
such act of the third person/ Thus one agent selling goods 
upon commission may recover damages from a third person f©r 
a libel upon him in reference to the subject-matter of his agency, 
by reason of which he lost customers and was deprived of the 
material gains and profits of the business/ An agent like ’any 
other person may sue for damages against one who injures 

reeii himself and his 
or reduction by some 
the principal can also 
recover is immaterial and does not bar the agent^s right to 
sue’ unless the principal has already sued for the same cause 
of action/ 

The custody by a mere servant of his master’s goods is 
ordinarily deemed to be so far the possession of the master as 
to give the servant no right of action against one who disturbs 
that possession,” but where the party in possession of the goods 
is one to whom possession has been confided, and who is, 
therefore, responsible for them, or who, otherwise, has a spe¬ 
cial property or interest therein, as in the case of a factor, he 
may maintain an action in hia own name against any person 
who wrongfully injures or converts the goods/” even though 
such person may be the absolute owner of the goods himself/^ 
As against all persons except the owner himself or persons 
claiming under him the agent can ordinarily recover the full 
value of the goods/* but as against the owner of persons claim- 


him interfering in his relation bet\ 
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3. SCeohera, S. 2028 

4. Mechom,S 2019. 

5. Waixe v> mmernofr, 2S Mich S66. 
a. PorkiM V, PrndUi*nu 90 Me, 160t 
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8. The caaae of acbon le alternativo and not joint, and it in thoiefore not ordi* 
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wHeiie ail agent i$ in poseeseion of the goods or iproperty 
l|e Ifmf sue ht rmov^tf of suoh poseelssiau from ^ one 
erl^i^fuUy denies hini the light to get pim&mkm if he mu 
sho^ that he is entitled to the immediate possession thereof. 
If the gdods in sueh case are injured or wrongftilly converted 
he can recover to the extent of the full value thereof agmnst 
alt persons other than the owner thereof or persons daiming 
under such owner, but as against the lat4^r only to the extent 
of his special property or mterest therein.* 

It Js a fundamental rule of law that no man can be 
vexed twice for the same cause of action. Every breach of 
contract entered into by an agent as well as every wrong¬ 
ful injury to property in possession of the agent, or to the im¬ 
mediate possession of which he has a right as such, con¬ 
stitutes but one cause of action which accrues simultaneously 
to the principal as well as the agent in cases where the 
kw allows it to accrue in favour of both of them accord¬ 
ing to the rules already discussed, except in those coses in 
wni,ch the agent besides being interested on behalf of his 
principal possesses also an interest or special property of his own 
in the contract broken or in the property injured. In the latter 
case, however, the interests of principal and the agent do not 
exactly coincide as in the former case. Hence a recovery of 
judgment in the former case by either of the two bars an 
action by the other, while in the latter case it does not un¬ 
less it can be shown that the judgment recovered covers the 
interest of both.^ 

The receipt of money from a third person by an agent on 
his principaPs behalf, does not m itself render the agent per¬ 
sonally liable to repay it when the third person becomes en¬ 
titled as against the principal to repayment, whether fhe money 
remains in the agent^s hands or not. But if a third person 
pays money to an agent under a mistake of fact, or in con¬ 
sequence of some wrongful act the agent is personally liable 
to repay it, unless, before the claim for repayment was made 
upon him, he has paid it to the principal or done something 
equivalent to payment to hts principal. Where however, the agent 
has been a party to the wrongful act, or has acted as a principal 
in the transaction, in consequence of which the money has been 
paid to him, he is not discharged from his liability to make 
payment by any payment over to his principal.^ 

Where an agent is directed by his principal to pay to 
a third person any money which he has received or is about 
to receive on his principal’s behalf, he is not in general ra- 
ponsible to the third person if he fails to do so, not withstanding 
the fact that the money is received by him from the principal 
for the express purpose of paying it over to the third per- 

1 bMli, T FomtH, ii He. SIS. 

S. Bee Eetiar, p. 70i end the enthonties sited therein. 

8 Ihid, pp 70«, 708. 

s. Belebnry, VoL 1 (3nd Sdn.), A.it 489, pp. 803, 908 
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yea or tluri! Mlnra to oomi^ tho dimotdou is • 
bnMtob of « duty tow«^ l^^noipftl. But he renden hiiB> 
•elf pemonidly Immo n %e itmdtB to the direction,' and the 
MBemt ie ooina)i»iio»ted to the third person, or if be enters in* 
to en ancondiUonal undaitakmflf to pey the mone^ to the 
pareoh or to h^ it on hie behalf. In thia-> eaee he re not die- 
ohei|^ front liability by thesnlMeqnnt binhraptoy the princi¬ 
pal, or ^ purported revocation of his authority to pay.* 

If, however, the direction is not a mere authority to 
make the payment, but amounts to an assifiroment of a speci¬ 
fic fund, or a charge upon it, the agent, upon reoeiving notice 
of the assignment or charge, baoomes liable to the 
third person for the amount due to him thereunder. But 
the agent is not deprived thereby of any right of lien at,ae^taff 
which) acorued before he received such notice.* 

X HlBlBbiirSf, Vb] I (4itd kdn ), Ai*t 490, p 309 
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Termination of^ag^ct 

iUdfY^v^a^ RoUiorftjp H. TiWfDiticMi ol««sBi0ir 

bf |i 0 fl^«iKie. fermiiMvUoti a( agmy by «fl|iui of timo Toyo^i* 
nation ot sgoncy on baj^pofting of a oontifi^oy* i^4. Tem^inatloo'lky 
aganey by mutual oonaant 05. Torminatlon of agonoy by roVooation of 
i^otbority by the pnnctpal oo. Modea of r^ypoation 97. Tima from wbioh 
veyooaMon qgioratea 99. When authority )9 irroTOoable 99. Termination of 
rennneiation of tbe bnameoa of agency by the agCnb li>0. termination of 
agebcy by death or incapacity of the principal or agent lOt. Termination «f 
agency hy deatrnction or eatingai^binent of the subject-matter i02. Temnna^ 
tioo by the happening of any erent which renders the agency nnJawfnl 

90. Determination and! rbvocation of agent’e authority. 

Temina- An agency is terminated by the principal revokihg his ao- 

imn of thority: or by the agent renouncing the busineci of the agency: 

agency or by the business of the agency being completed; or by 
either the principal ^ or agent dying or becoming of unsound 
mind; or by the principal being adjudicated an insolvent under 
the provisions of any Act for the time being in force for the 
relief of insolvent debtors. 

(S 201, Indian Contract Act, 1872.) 

Agency may thus be terminated either (1) by the act of 
the partie<i, or (2) by operation of law. The act of the parties 
may be either a revocation by the principal or a renunciation 
by tbe agent. The law terininates the agency - (1) on complete 
performance of the undertaking or (2) whore either party be¬ 
comes incapable of c<mtinuing the contract by reason of death 
or unsoundness of mind, or (3) bv the bdiiliruptcy of the princi¬ 
pal, An agency may also be determined by mutual consent, 
or by fcne efflux of time for which the relationship was created, 
or by the happening of the contingency on the happening 
of which the parties iiad agreed that the relationship should 
cease to exi^st, or by the destruction of the subject-matter of the 
agency ^ 

91. Termination of agency by performance. 

The agency ih terniinated by performance when the agent 
has done what he was employed to do, after which he is functus 
officio. Thus, a broker who has been employed to sell, after the 
sale has no power to alter the terms of the sale, for he ceases 
to be agent, or rescind it* In Gillow v. Aberda^c,^ the agent 
was authorized to do any one of the following things, (1) to let 
the house furnished, 12) to lei it uufurAished for five years 
(3) to sell the ground lease. He did the first; after that he had 
no authority to do either of the remaining two; he had termma^ 
^ed the agency by performance, and could not negotiate or deal 
as td> them, or earn any commission in respect to them. So a 
solicitor’s authority, who has been employed to bring an action, 

1. Se9 B»lalMiry, vol. 1, (2nd Edn), Ait 496, p 309, Bowateid, Art 139i 
p. 831 

3 v Schtthn (ISIO), 3 Camp 841 

3. U399), S Times, (139$). 9 Timss, 12. 

592 
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in# him to be bto owe eel4 toe Afeiioy bee tor- 

Md bo oeonotf negotii^e terime.^ So an ageincv to 
obMn*lotooe«a^ reoeived by toebofro*' 

and ml toe im^tueite papers Have been e^eoutod and deU^ 
vetod to the parties to toe loan. StotomaptM thereafter made 
by toto agent do not bind the principal*^ So aleo, where an 
agent aoto for both parties in negotiating a contieot for toe 
gde of goods* the agenoy tenginatos when toe oontraot is 
signed^by the parties and any nobioe to him or correspondenee 
with him from one of the parties no longer binds the other.* 
Where an aipent was employed to find a pnrohaser for land 
at a d^ed price which he did, it was held that thereupon his 
agenoy to toe vendor terminated and he was at liberty to take 
the servioes of the vendee in attending to the due eaeention 
of the fipnveyance.* 

Where the purpose for which the agency was created is 
accompilished by other means before the agent has acted, there 
19 nothing left for him to act upon and his authority is, there¬ 
fore, terminated.® Where before one of the two agents separa¬ 
tely authorised to sell land had found a purchaser the principal 
had effected a sale of the land to a purchaser prodiioed by the 
other agent, it was held that the first agent’s authority to sell 
was terminated by the sale ^ 

Where the end to be attained or the object to be accompli¬ 
shed requires continuous negotiations or is an enterprise not 
fully ended by a single act but requires a senes of acts to 
complete U according to the intention of the parties and the 
usages of the business under similar circumstances, the autho¬ 
rity of the agent does not cease with the performance of one 
act even though that act may be of prime importance^ 
Thus it was held that an agency for the sale of goods does not 
cease with the receipt of the price of the goods by the agent in 
as much as under section 218 of the Indian Contract Act, 1872, 
the agent also owes a duty to the principal to account for 
the sum received by him and pay it to him.* 

It must not however be supposed that in every case 
authority of an agent continues until the object of the agenoy 
is accomplisbed,' That it is to so continue may be evident 
from the express terms of the appointment or from the 

1. Btiilft V. Knight iimi L. B a Bx 109. 

% e^on V. (1809), 7 V«9 364 

Atlanta t. Saw Bank v. Spencet, 107 Oa. 039 
4 Oranmwg k Sakoantg^n Co. v ICsifn, 144 Moo. App. 418 

5. Short V mSard, 68 111 292. 

6. Seo Moohem, 8. 554 

7. Ahgm r. Mar, 84 Miob. oa 

8. Moobom, 8. 555; Kirkaiai, etc, Co. r. Putmoga B. Co L B. 9 Q. B. 408, 

9. Ba5h Bam v. Bam Dagaf, 13 AU. 541; ShiMtaa^iira Bog v. Chandra Karain 
Mukeiiin, 39 0*1 719 See bowefsr VonMtachattan Chaitg v. d. H.B* U 
Ifaraganan ChtBg^ 24 M. L J. H 140* 

10 MeobenUi 8 Ofe 
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43ir<isttiiiiitf^0eS) bM on tW otk«t it ixii^y be 
^qntlly ol^r tbf^fc tbe aotbwt’y i$ not to oontiuM indefinitely 
merely becaueetbe aocompHebment of the obiect ia iiiiliefinitely 
dekyM or postponed. Knoirn ohanipea in the oonditiona of the 
^toporif to be dealt with or in its value may be aignificant and 
eonclueive. The mere lapse of time may raise a presumption of 
termination whioh may become conclusive where the pefiod 
elapsed is so great that no reasonable man could fairly believe 
that the parties still intend the authority to continue. In some 
cases, it would be a question of reasonable time. For instance, 
whete a real estate broker is deputed to find a purchaser and has 
been promised a commission if he does so, this would only mean 
that he should find a purchaser within a reasonable time and 
could not be held to mean that the authority thus conferred 
would endure for an indefinite period until he could find a 
purchaser. Hence the lapse of a reasonable time, without the 
agent finding out a purchaser, would cause the authority to 
cease in such cases. In may other cases also, it would be 
evident that, though not expressly so declared, the authority 
was only to be executed in case the object ceased be accomplished 
at once, or specially or concurrently with some other object * 

92. Termination of agency by efflux of time. 

Where the relation of principal and agent is agreed to 
exist only for a paitioiilar period, the expiration of such period 
would operate to terminate the agency. This may be mferiecl 
either from the express language used or where it is not 
expressed in precise woids, from the facts and circumstances 
of the case. ‘‘Where an agent haw been appointed for a fixed 
term, the expiration of the term puts an end to the agency, 
whether the purpose of the agency has been accomplihhed or 
not; oonsequenlty wlieie an agency for sale has expnod by 
express limitation, a subsequent execution thereof is invalid, 
unless the term has been extended 

An authority given for a day terminates at the end thereof 
without any special notice/ Where a broker is author]>ed to 
sell goods it may be shown that by the custom of the 
particular trade such an authority expires with the expiration 
of the day on which it is given.* The authority of a stock¬ 
broker ends with the account day, unless continued ^ During 
the auction an auetioneer is agent for the purchaser, to put 
down his name as buyer, and sign a memorandum which 
will bind him, but as soon as the auction is over his authority 
ceases,‘ Therefore, a memorandum signed by the anctioneer 
a week afterwards* was held not binding on him the memo¬ 
randum must have been signed either actually at the sale or 
immediately after ^ 

1 See Mechem, S 656. 

2 Per HCookerjee J m Mfj0f v. (1915) 23 Csl. L. J. 190, at p, 202«=^ 

I 0. serr, 

3. X)4fk0n»^ V. (1816), 4 Camp. ^9. 

4. T. (1393), 12 timea, 976 

5 HueknuiBtBr v. Btirmp (3807). 18 Yea. 456. 

3 Hrett T. Cl&tip»vr (1880) 5 0, P D dIfO. 
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Wb«w * mUmi Au«trali# ^ha i^ossassed m astaba 
m fiagJtawid l(jiaeut©d a jpawar of aittboriiev to a firm of solloitora 
m BttgJaicwd m which he recitedl, “Whereas lam about k) 
retain tp $oalli A astral ia and am aesirous of appointing 
attorney to act for me during my absence from England m the 
care and management of the said and generally to act 

for me in the management and dealings with any property 
belonging to me during my absence from England’^ and 
then proceeded with the operative part of the instrument 
to convey powers without any limitation as to time, it was 
held that the recital controlled the general language used in 
the operative part of the instrument and limited the exercise 
of the powers of the attorneys to the period of the principara 
absence from England * 

Where an agreement creating an agenov for the sale of 
machines did not limit its duration to a particular period but 
provided that the principal would supply to the agent such 
number of machines as he may be able to sell as his agent 
prior ifO 1st October, 1697, it was held that a fair and reasonable 
construction of the agreement showed that it created an 
Agency which was to continue only up to first day of 
October, 1897.* Where an agent is employed to do something 
which cannot necessarily be done at once, but for the carrying 
out of which immediate expenditure and labour bv the agent 
IS required the Court will ordinarily imply a term that the 
agent is to have a reasonable time within which to do that 
for which he has been employed.* 

Where there is an express or implied contract that the 
agency should be continued for any period of time, the prin¬ 
cipal must make compensation to the agent, or the agent 
to the principal as the case may be, for any previous re¬ 
vocation or renunciation of the agency without sufficient 
cause, 

(<S. 205i Indian Contract Act, 1872.) 

Thus "the principal is bound to make compensation to 
the agent whenever there is an express or implied contract 
that the agency shall be continued for any period of time 
This would always probably be the cose when a valuable 
consideration had been given by the agent.’** The valuable 
consideration here spoken of must be something more than 
undertaking the agency. Where A appointed B as e3iQ}ttsive 
agent for the sale Of A’s coal in Liverpool for seven yuars, 
and B undertook hot to sell any other owner’s coal there 
during that time without A’s consent, this was decided by 
the House of Lords not to imply any condition that A should 
coritinue to keep his colliery during the term. “0pon such 
an agreement as that . . unless there is some special term 
in the contract that the principal shall continue to carry 
on bueineas, it cannot for a moment be implied as matter of 

X Vttubp V c»t^t Jj 0* cc, oa D. aoo. 

2. Guwjttvirh V, lOO lU 172; lilecl»em, S 5dt- 

3 V. Uurn CktMdi^ Qupta, 80 W. K 881i #ee gaCbvmi Oa 885,597 and 002. 

i Pm CuTf in VMinUffkmf V Mnmrkandri^, (1081) 5 iMnii 353, at p 250, 
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in A caee feiUnft iin4er the above rule the plaintiff m 
bound to claim a lump eum for future lose also, and it^ie not 
competent to him to break up his damaaree into annual iuetal- 
mente^ and to bring periodioal actions for their recovery. The 
measure of damages in such a case is the actual loss of oom- 
miasion which the agent would have earned during the re- 
maiilder of the term,^ and also loss of profits where profits could 
bh earned!* 

Neither the principal nor the agent can, however, compel 
the other for the continuation of the relationship even if the 
former revokes or the latter renounces the business of the 
agency before the extHration of the term for which such agency 
Was created/ Generallv, the time limit in a contract of agency 
operates as a bar on the principal’s power to revoke and on 
the agent’s power bo renounce the agency, entitling the other 
party to an action for damages for a premature revocation or 
renunciation, but there may be a case in which such conduct of 
the principal or agent, as the case may be may be justified by 
the exigencies of that particular case which may furnish a 
reasonable excuse for it/ 

93. Termination of agency on the happening of a con¬ 
tingency. 

It is also entirely competent for the parlies at the time 
of creating the relation to provide for its termination, automa¬ 
tically or otherwise, upon the happening of certain events, or 
to reserve to one or to the other the right to terminate it, at 
particular times, or at any time, for causes specified or for 
any cause, upon conditions or without any conditions and a 
termination in performance of such a provision will be effective 
and will impose no liability upon the party exercising the 
right/ But although it is entirely competent for the parties to 
make such stipulation, and a termination, in pursuance of such 
stipulation, entails no liability, yet the cause^ stipulated for, 
must exist, and the notice required, if any, must be given/ So, 
where the principal may terminate, if he desires to make a cer¬ 
tain other arrangment, such condition must actually exist in 
other to justify a termination/ A. stipulation for a right to 
terminate for a certain cause implies the exclusion of a right to 
terminate for any other cause in the absence of a contract to 

1, (16t6) 1 A)pp. C&. 366, per LetrS tt p Of. 

O/f^e/ Aiuiffnm af HttHfot v, Frunk SeMjr 0 Ctt ., A. I. B, 1961 tfed. 

65-=l3a I. 0. S49. 

2. In Xif PiUhni JPt^r Chlk (*$., Umn and GHhertti iHtUtn, (1S72) 41 ti. Oh. 476- 
8. Ifiandon a BtMH V. Ahw^d Apnh, k. 1. B. 1913 Sind. 33. . 

A V. XaifrsanStfrer, 6 Bom. 363. Bee tleo KMiar, p. 86$ sad the 

sethoriiies cited theroin. 

6, Ae to whet oomAitatee a reasunahie eieoae for piiooipa], iee ipfft*a. 

6 XlBohoin. 696. 

7. ^ahn(m v. Punk f)e.«69 Whali. SA 



«t)i^t>« toiiti^rofi iMm 
^ b itis^rt^d hf # 1 ^ it 

mf in mitmii events. Sviob 

ntA ^^liuMrHjr »iifli>i^iitli^ 9 ji 4 fccHitsve of m ititoittido t 6 
iigt^e tmt oi(Mktriict, t^l»nxdnaifa|^ at wilt atittelM fN^ 

4 )^, itx th^ fitoirided fot« and Wbtddi oidiitvaHV 
6)0 diottiad %6 Ollier ottmilatiiro and inaertid tmly by way of a 
fOftbar K)rti 6 atiiioiiw** 

Termimtion By Some Aei: Of The^'J^arHea 
94s IVuraaiimlian of agency bgr mutual conaent. 

Like every Goniract and every relation th$$: ^artaes by 
contract, a ooatraot of agency and the relatioji of prinoia^l ^nd 
agent created thereby, may be rescinded by the mutual: consent 
of the parties. The parties who are af liberty to make any coyi^ 
tract b^ween them are also at liberty to unmake one already 
eaistiog between them.^ &o far as any authoritor depends ti|mii 
the act of the parties as distinguished from authority crsfd:ed 
by lawt the law has no purpose to sub-serve which will require* 
the continuation of the ^ relation, when both parties desire 
and agree that it shall bh determined and the rights Of third 
parties are not impaired.^ Such termination, however, will 
not be allowed, in any Way, to prejudice the rights and interests 
of a third party, who can, in spite of such termination hold the 
the principal or agent, as the case may be, liable for any trans¬ 
action already made as if there had been no termination of the 
relationship/ 

95« Termination of agency by revocation of authority by the 

principal. 

The principal may, save as is otherwise provided by the wji«ti pnaei- 
last preceding section/revoke the authority given to his agent j^inurn- 
at any time before the authority has been exercised to as tO bind * 

the principal. 

(5. 203, Indian Contract Act, t872) 

Section 302 of the Indian Contract Act, 1872, prescribes 
that where the agent has himself an interest in the property 
which forms the subject- matter of the agency, the agency can¬ 
not, in the absence of an express contract, be terminated to the 
prejudice of such interest. 'Subject to this rule and to any 
other rule, which we shall note hereafter, the pdnoipal has full 
liberty to revoke the authority conferred by him at any tune. 

Even the fact that the principal has exprCsbly agreed that the 
agency shall continue for a certain period does not piwveiit his 
revoking the authority before the expiration of the iimriod and 
all that the agent can claim by virtue of such stipulation is 
only such damages as he has sustained on account of such 
premature revocation/ Whefe a declaration that the authority 

r. ImptrUtl £,tfi» imtufifHei Co , 51 Ifed 7S5. 

a ocMto V. ui ^ oar 

8 Bintep v QM ,, B1 g J I,, 47, CpHre^ v Branth^eo, 8 La Ainn. 181. 

4 mdkea^ a 549. 

a S«e tUtipi, p. ^ sue tlip Affthotitiba eiM Uiarauu 
a e. SCI, 0(»iar«Qt avt, isra. mh* 

7. Frm V Fran, 19d6 X. n 954, B 905, lu4i^ti OotafAet Aoi, tm. 
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itiT^vooAblo in the wikj/t.^hd ei^hjeob to the e&fiee o<>a<iiUons 
ee the a|r^tit!s olaiM foi; dlatnef es, as where it is iriyee OKpresely 
for a periods So the moro fact that {evocation may he a 
breMMi^h^or contract between the principal and the agent does 
ijipt prevent the principal from exercising bis right nor does it 
entitle a third party to charge the principal upon a oontr*^ 
act made with the agent after knowledge of the agent's 
authority.^ '' 

The fact, that the agent acting under a revocable authority 
nhs performed some service for which he is entitled to be 
remunem^ed or has incurred expenses for which he may 
claim reimbureement, or has subjected hituself to a liability 
agatfist which he may demand indemnity does not affect 
the revocabiltty of the authority except "in ^the cases where 
such authority is given as a security for all these claims of 
the agent* 

It is to he noted that section 203 of the Indian contr¬ 
act Act empowers the principal to revoke the authority given 
to his agent at any time before the authority has been exer¬ 
cised so as to bind the principal. What amounts to exercise 
of authority? 

An agent authorised to purchase goods on behalf of his pri- 
ciapl cannot be said to have exercised the authority so given to 
him *‘so as to bind the principal" if he merely appropriates to 
the pri^ncipal, a contract previously entered into by himself with 
a third party. 8ucn an appropriation does not create a contrac¬ 
tual relation with a third party, and the principal, therefore, 
may revoke the authority.^ 

Authority given to an auctioneer to sell goods by auction 
may be revoked at any time before the goods are knocked down 
to a purchaser,^ and authority given to a policy broker to effect 
a policy at any time before the policy is executed so as to be 
legally binding.'^ Authority to pay money in respect of an 
unlawful transaction may be revoked at arty time before it has 
actually been paid if it has been credited in account.” 


On the ground of agent's right to claim compensation in 
certain cases a distinction is made between the right to revoke 
and the power lo revoke. In all those ca&es where the author¬ 
ity IS nol Ji revocable the principal has power to revoke it. but 
not al way Si alright to do so. In those cases in which he doea 
not possess the right as welly for reason of the exercise of the 


1 See Xetier, p 366 and the ^iineiioan antliointieR dLed UKtteiii. 

S Ibid 6©e aUo Fulk v, awpra, 13 U. B. 13, Jllf$feigk v., 
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prhidtMd liable in daipagee/ , 

95 Modas of ravocatioB 

mvoeation and renunciation may be expreaaod or 
may bo impliod in the conduct of the principal or agent 
reepectlw^y. 

“ IM-U8TRATION. 

A empowers P to let A’s KoaR€. After^trard^ A loti it himioir. This w aft 
implied tOTOOfttion of B'i aathoTity 

(8. 207 , Indian Contract Act, l$7k,) 

Means by which autholrity may he revoked are as various 
as the methods hy which it may be conferred. It may be 
revoked hy a solemn instrument under seal or by writing not 
under seal or by a public and formal announcement orproplama- 
tion or by a simple and private declai'ation. Revocation of 
authority may also be inferred from circumstances. It need 
not be couched in any formal phrase and even the use of the 
word revoke or other similar words is not necessary. A request 
to resign may amount to a revocation or discharpfe and so 
may a demand by the principal to return the written power 
under which the agent was acting and its surrender or with¬ 
draw!.* On the other hand, a request to resign under circum¬ 
stances showing that the employer desired a resignation but 
did not mean to force it has been held to be insufficient to 
effect revocation.* 

Revocation may also be implied where something has 
been done or has happened which makes the further conti¬ 
nuance of the authority inconsistent or incompatible with the 
present situation of affairs. For instance, where the authority 
confered upon one agent has been subsequently confered upon 
another under such circumstances that' the former has been 
left nothing to be done by him it generally operates as a revo¬ 
cation of such authority/ 

Revocation may be implied if the agent is afterwards 
authorised to deal with the subject matter in an entirely differ- 
capacity; as where an agent authorised to sell land is suV 
sequently made trustee to hold it for the benefit of a third per¬ 
son* or where the principal subsequently authorises an act in¬ 
consistent with the execution of the first power, as where au 

1. Bee Kfttier. p. SST and the afttbnntiee fitted therein. 

a. See Xatur, ^ 87S and the Ameriean anthoritlee cited therein. 

B V, Seiflir 141 111. App 437. 

4* Ctyp^wd V, Ii$roa»Uh in*. Oe,, 5 Piek (SUuui) 198 SchafeTd iSetetej STeyl Vr 
^ Moo. App. 49. ' 

S. ChemiOi T. 56 B* W. 41Q. 
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4 rn^o^n ^ my *Jbo ^ 

^ ill^ HHfc f«#M% 

tH0 m im pfrtw or im«isfai iijkwi Urn pmmmi^ Qf 
or mcir^ onerous fiorvk^^ m wiiith 

u»» or 8omoo8 mMmp^eA W tbo oripool oob- 

twMst of ompioyment* Not so hoireinert where tlio eheweie 
itOmatenal, oiisoal, or sooh as may fairly be deemed to nave 
been within the termv ot the employment * 


A.n infeenttoik to revoke power is erdhvarily implied 
Whei^ the fmiroit I, before the exeoation of i^e imtnority by 
the ag^nt, dispose ^ of the snbject-matter upon wfaibh the 
authority was to operate. Fonnstenoe, if a principal auth'- 
onsea an aimnt to sell his real estate or his Interest in a 
patent but liefore the agent has fount) a purchaser, the prinei- 
sells the same himself, there is nothing left to support 
the agency and. question of notice not being involved, revo- 
eation will be implied ^ 


Where a firm or corporation which has appointed an agent 
IS subsequently dissolved the dissolution wi)l o^inanly operate 
as a revocation of the power A mere chage m the name of the 
nnn, however, where the new firm is composed of the same 
members and the identity remains the same, does not ope¬ 
rate to effect revocation * 


Where an agent is employed jointly by two or more per¬ 
sons for the transaction of some business in which they are 
jointly interested, a severance ot such joint interest will operate 
to revoke the agency ‘ 


The lerminaiion of the authority of u agent cauaea the 
termination ^ (aubject to the rulea herein contained regarding 
the termination or an agent*# authority) of the authority of all 
auh-age«ita appointed by hhn. 

(5. 2J0, Indian Contract Act, 1872 ) 

As a general rule this is obvious There may be oases 
where a substitute rather than a sub-agent has been appointed, 
and there appears by express agreement or by the nature of the 
esse an intention that his authority shall not be determind 
when that of the original agent is revoked.* Where a sub-agen- 
oy is seated m the belief that the original contract will be sub- 
siatipg during the period wbioh the sub-agency is to be in force 
the mincellation of the original contract terminates the sub* 
agency.’ 
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teifiitkixitk noi 

deed my be revolted w %' 

ife -J~ 1 rMAdu. JLt _^ 


iiriUilB iv^v i^wvi,ah d<i«vi4. cvuvwii* i/a. umo |j<.AUur|mt m iwvkvyt ujj,«r 

ti^e 'ooUtinUMdd *of tHe 
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'^ItMmiaMe^iMilice ^v#li fllictdh #r 

renuncUtioii, otherwise the damage thereby resulting to Ih^ 
g^i|i)i^et^he^j^n^^ ns the case may be, must be mam good to 

The phrase *^such r$voGatioti or renunciation^’ should 
not he taken as referring back to section 206 and it is ar^ 
guable that what the draftsman meant to say is that when 
there is no express or implied coiitraot that agency should 
continue for any fixed period reasonable notice must be 
given of the revocation or renunciation ot the agency 
etc.* 


A pleader cannot divest himself of his duty atisihg by the 
acceptance of the vakalatnama without the leave of the court 
after reeusonable notice to the client of withdrawal from the 
case so as to afford the client an opportunity of obtaining other 
legal assistance.^ 

An aulhority given by two or more principals joint¬ 
ly may be determined by notice of revocation or renuncia¬ 
tion being given by or to anyone of the principals.* If the 
authority is joint and several, revocation by one principal 
will only determine the authority which he himself has 
given * 

The English law on the subject is thus stated by 
Bowstead:® 

“Subject to the provisions of Articles 140 and 141, the 
authority of an agent, whether conferred by deed or not, is de- 
teiinnied by the principal giving to the agent notice orrevoca- 
tioh at any time before the anthority has been completely e'xer- 
cmed, or by the agent giving to the principal notice of renuuoia- 
tion; but without prejudice to any claim for damages that the 
principal or agent may have against the other for breach of 
the contract of agency. Where the authprity is conferred by 
two or more principals jointly, it is sufficient if the notice 

1. Ute Halflbory, Vol. I. (tnd Bdii.), AH 50S. p B18. 

2 In the maittr of Shaw WattuM cf , A I B. 1931 TaI. 670 134 

t. 0. B99. 

8 Miinptror V. Kant^ 49 Cat 732, , 

4 SrHfffMo V. Tailor (1617) 2 SUrk SC, iCtriymaud ▼. 

A. 1. S. 1986 P»t 496«=164 I. C. 320, wImiv BHotaw r. !htyhr umii 

WAB distingniBlivd on the ground that the agapoy in tha^ oi4d WAa 
for an indeAmte period. In the caae pitad It fTfM for a 6xeci gevtod 
Of Uiree years and the appointment ot a joint vdahkger Vlf ojeatiy 
of the terms of the eontraet of the joint , pWiipM 
6. tat Chttnfrjtf v. mri iVio, A. t U- 1^3 ^Oil. m^M 

tfxm, 

A k»k iAA «I Aai 
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wm ffp 14W OF 

of or rooMoiotiOii W fiven hjt or to oof 000 of the 

prMpalio'^ 

Ao^iodootitire of hmam providod that m apeot iherem 
iiamod sboold have authoritF toreoeiva the reat 00 hohalfof 
the laaaor, aod that hia raoaipt ahoald be a aafftoieot dis- 
oharpe, during the term theieby pmnfced. Held, that the 
lessor might revoke the auihority during the term, the agent 
having no interest in the rent.^ An authority, though 
given by deed, may be revoked by a verbal notice of revo¬ 
cation.® 

An auctioneer is authorised to sell certaiu by 

auction. His authority may be revoked by the principal at 
any time before the goods are knocked down to a purch¬ 
aser® So, where a broker is authorised to buy or sell goods, 
the authority may be revoked at any time before the con¬ 
tract of purchase or sale is completed, and where writing 
is necessary, even after he has verbally contracted to buy or 
sell the goods * 

An agent undertakes to endeavour to sell a picture, and it 
is agreed that he shall receive remuneration only in the event 
of a sale. His authoritv may be revoked after endeavours by 
him to sell the picture/ 

Money is deposited with A, to be applied for the use of the 
poor. The authority may be countermanded at any tima before 
the application of the money, and the money be recovered by 
the principal from A.‘ So, money received by an army agent 
from the Crown at any time before it has been paid to 
the officers, or the agent has contracted to hold it to their 
use, though he may have carried it to their credit in his 
books.*^ 

Money is deposited with a stakeholder to be paid to the 
winner of a wager. The authority of the stakeholder may be 
revoked at any time before he has actually paid over the money 
to the winner and if he pay it over after notice of revocation 
he is personally liable to the depositor for the amount.” So, 
where authority is given to pay money in respect of an un¬ 
lawful transaction, the authority may be revoked at any time 
before the money has been paid over, if it has been credited in 
account.® 

A authorised his bamker to hold £ 20 at the disposal of B 
The authority of the banker maybe countermanded, provided 

1 Fcnihiv . Stay (t86Sl, SI L J Q B I8l And ... Dmeaid . IfiHMmn. 

(IBM). 6 T. L. R. 816, 

9 Tht Marsmtst MiUhtU (1858). Bw. 882; JT v Walt. (lB2S), 11 

Pnaa 518 

& ra>« 0 i. T Harrinn (1859), 1 K * B 809 tf.i. and O’ Jr.r.’. OmMift, 

(19d 1) 1 Ob. 93 

4. fkrmr t. SaUtuit (1806), 9 Oamp 898, a. 

8. Oa aw Miaa W .. WitMum (1854). 15 0. B. 400 

6 niylarT.^md., (18(n)9lMt4». 

7 Ri'WnamU V. IflVwnMi (1884), 6 Jam. 968. 

ft Bamadm v raM (1178) I Q. B. D 189; BhoaBttd 7. («)00) 9 

Q. ft 487; ftiuy* v. ABUip, (1900) 1 Q. B. 744 
ft «,,ar r. (1808), 8 Baat ni. 
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to ^ Pi cWiilt 

WPlkiMlI^edeejn^ «ufiioitot noUoe m mt 
howitil^M) topV6ii,ikre queslioni conoernmg whiih it tnuM 
poftsiMe to W ^wn any general rule. To all poiione 
have hi^ aotnal aealinga with the agent involving the givi^ 
of credit in reliance upon the existence of the aathonty 
either actual notice must be given or such knowlege of the 
fact must be brought home to them as would be sufficient 
to put an ordinary prudent man upon inquiry. To peimns 
who have had no such actual dealings nptioe may be given 
by publication in some newspaper of general circulation in 
the plai^ in which the businOSi is carried on. Notice by 
publicatioh is sufficient even in tlie case of those who had 
dealings with the agent if it can be shown that they actu¬ 
ally jreceived it, otherwise not.* 

A notice of revocation need not be in any particular 
form but it must be clear and unequivocal. It need not 
come directly from the principal but it must at leSst 
come through an apparently authentic channel, so as to fairly 
put the other party on enquiry. Where notice of revoca¬ 
tion is required by any law for the time being in force 
in any particular form or through any particular means 
that form and means alone will be sufficient even if 
it never reaches the knowledge of the person concerned 
as he is bound to know the law and must always look for 
information of revocation through that means and in that 
form. 

Whatevei form is adopted it should be unequivocal and 
certain as to the principals intentions and should not leave 
the parties concerned in doubt about it. Any ambiguity or un; 
certainty must always be construed most strongly against the 
principal whose power it lay to prevent such results. Of 
course, in all the cases where existence of authority is ad¬ 
mitted, but the principal relies on its revocation, the burden 
of proof of such revocation and its proper notice to the 
other party lies on him and he should establish both those 
facts by a clear and cogent evidence.^ 

96* Time from which revocation operates. 

The termination of authority of an agent does not, so 
far as regards the agent, take effect before it becomM|Jmown 
to hint, or, so far as regards third persons, before || IlMtiiies 
known to them. 

ILLCSTBATIONS. 

(n) A directs B to soil goods for him, end sgreea to gire B 5 per cent com- 
miBBion ou tbe pnce fetched by the goods. A aflerwaids, by letter, zevokee 
B'e authority. H, after the letter u eent, but before he receives it, soils the 
gcoQS for Ba 100. The sale is biudiug on A and B is eAUtl«4 to Ave rupees 
as his oomitiission 

(b) A^ at Madrsa, by letter, directs B, to aell for him some cotton lying in a ware¬ 
house tn Bombay, and after«(ards, by letter, revokes lus auUiorjtr to Nil, and 
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1. V. Hinet <1934). 9 Moo. 01. 

3. See Batisr, p. S06 and American authoritiOs cited therein. 
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(o) A dirooto hk ogont^ to p$,f eortoiO moooy to (X A dim, ftod t> iokm oat 
pn^U to Mo lOfil B ofier A^ doMBi op faofpo beodog of It, poyo ilO money 
to 0» Tbo pofittoot i 0 good o« ogdoM B, tbe eyoootov. 

iltory algo gtAtos the nxle tho^g:' 

^^Heyptfgj^ioa by the jBtct of the principal tahes effect as 
to the atge^l from the time when the revocation ig ma^e 
hnowh^tp him; and ^ to third persons when it is made known 
to them, and not before/^ 

Tha rule under the English law is thus staled by 
Bowatead :• 

“Where a principal, by words or conduct, represents, or 
permits it to be represented, that an agent is authorised 
to act on his behalf, he is bound by the acts of the agent, 
notwithstanding the determination of the authority othei*wi8e 
than by the death or bankruptcy of the principal, to the same 
eatant as he would have been if the aulihority had not been 
determined with respect to any third person dealing with 
the agent on the faith of any such representation, without 
notice of the determination of his authority. 

It is to be observed that except as to illustration (c) above 
which removes an anomaly, section 208 of the Contract Act 
is in accordance with the common law. When A trades 
as B’s agent with B’s authority (even though the business 
be* carried on in A’s name, if the agency is known in 
fact), all parlies with whom A makes contracts in that 
business have a right to hold B to them until B gives notice 
to the world that A^s authority is revoked; and it makes 
no difference if m a particular case the agent intended to 
keep the contract on his own account.^ 

Illustration (c) follows the rule of the Roman Law and 
systems derived from it against the English authorities, which are 
admitted to be unsatisfactory*. Accordingly an acknowledgment of 
a debt made by an agent, though after the death of the principal, 
binds the estate of the principal provided the creditor has no 
knowledge at the time of the death of the principal and the 
acknowledgment amounts to a 'reasonable step (taken, by the 
agent) for the pirotection and preservation of the assets of the 
prinoi|^l within the meaning of S. 209 of the Contract AcU" 

If the authority of aui agent to admit execution of a 
document is revoked before the registration thereof but^ suoh 

X story on Agency, 8. 470 

2. Article 146, p 343 

3 . Tt’Mtttan V Lod0t (1340) 11 A A B 589. 

4. lu England ihe principal'^ ee(ate ih not hable on tb? coiilract;, but p^rhape 

maybe liable frn acluel loiss Ptaft v JViewn (1879) 4 Q B, X) ei6i v. 

tV€f (1329) 9 B, A 0. 107; but tlie ageot le liable ou imylM wiiraiity of 
aatbonty; v ToHyb^^ (^910) 1 K B. 215 0. A. Bor va|J tbe agePi recover 

agre^l lenmiieratiun f join iUe piinciparH cbUU' for aeivice in Ihe bnaifiese of 
Uie agenev perforuied after the pniiripaPe death; f'oMjpanm’i ▼ Woo«jl6i«>*jii 
(1854) 15 0 B 400-See Prjilook Malta, p|>, 566, 567* 

a Bhrahm Ytthuh v. t'Agntf/cif, (1911) 35 Bom. 302^10 I C. 638. 
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of, the eathoiity of an iK#mlf faahi 
in so lar as third parties are bonoemed', at^ m pdint 
of tiiBS different from the moment when it takes effltot #ith 
regiardf to tlm enfant himself. As to. the ag^h himaeUi ^hm 
revooetkiin takes effect from the time, when it is made temwn 
to him» and, as to third persons, when it is mad^ known to tJfem 
and not before ; and until revocation is so made known it is 
luoperativei If known to the agent, as against his principal his 
rights w*e ^one, ^ut as to third persons who are igno rant of 
revocation hi?r apts bind both himself and his prinoipal w%ere 
one^ hns been tfae agent constituted and accredited to carry on 
bus^pess for another, his authority to bind the principal oontipnes 
after actual revocation as to those who have been accustomed to 
deal with him as such agent, until notice of revocation of his 
agency is brought home to them*. Where person acted asapagent 
ill a series of transactions, unless the authority is so expressless 
revokfd to the knowledge of the other party to the contract, 
the agent would be presumed to have acted as such in su|r* 
sequent transactions with that party.^ So a payment by a 
debtor to his creditor’s agents though made after terminafion 
of the agenoy is valid Ps against the creditor provided the 
debtor made the payment without notice of the termipatipn 
of the agency.^ 


On the same principle, if the implied authority of a pfUt- 
ner m a mercantile hrm to draw and accept bill on hehiH^ 
of the firm has been expressly cancelled but such canoella^ 
tion IB not brought to the knowledge of the discountiug banks* 
the discounting banks are entitled to recover against tna other 
partners “ 


As regards third persons, express or or actual notice is 
not necessary; it is sufficient to establish that the persons 
had knowledge that the authority of the agent had been re¬ 
voked. Xhe burden of proof is on the principal to establish 
that the third persons were aware of the revocation of the 
agent’s authority.® 

97 , When authority is irrevocable- 

Wheto the agent has ktinself an Tdrmiiifttioi] 

wMchforimiheeuhiectiMiterQf Uieagency^ ttiera#iia|hcail^ ef 

whsre AfQDt 

1 Mohen^fn Nath \ Kati Pra$haii, (1902) 30 0»l 26S- Tlw 

Cp^rt ljel4uv v* AdmmffHndkkt Gentraf of U^l) L, jtfct-mfttUr 

tbfkt thf) mutngSI pf ^ d^aiillary wa^ empowered onder th$ aetHiopi to eni^risio * 
eontraota for ike parebaee of molUaHea after the death of the propnetor If It 
was withm his oidioary authority and he hul not heard Of the piiauoiSsrs dOilb, 
one fails to see what theie was to repoii-Pollock ft tfulli, p 367 

2 paomtttk \ jVolaif, 18 Cal. 1*. 6211 626# 6^74» 

8 Ma V 9iff Thh, 1034 Umg 341^166 I* ^ 661. 

4 PfI/ffJ V AfiffANa«*Mi 27nf, 7 IL L J* SIS* 

5 Km ftoinsftt Pitlm v MathuottnU Katekot ^ 7 M L d Ol^- 

6 r. Corttmmiiti lOHQ Q, X. C |96g^i>aaaf 

Brojo JfoAaii, atfpi’O. 
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^ A gifeg AQllifkrit^ to H to sett A*ll )Mid, «iid to im^ tumw^ o«t of tlio |i«^ooO«da. 
« iho debts doe ,fiO ouiKk £n»m A. A e&finot revobo stithonty» nor ooo H be 
termiikoted by bts jotwiiity or death. 

(bl A oonsigiie 1«000 bdos of oottoa to 3, who Aes made sdvssiees to him on sweh 
oottoo and deslree B to eell the ootfeoo, and to repay himself opt of the pnee, 
the amount of ids own adranoee. A cannot leiroke this aotbonty, nor Is it 
ierminaled by his msamty or death. 

(S^ i02^ Indian CofUract Act, 1872-) 

In these cases the current phrase is that the agent’s auth^ 
Urity is "'coupled wilh an iutei^st.” In England, however, 
thie does not seem to be quite accurate, unless it is understood 
that the word "'coupled” implies, beyond the mere fact of the 
agent having an interest in the subject matter, some specific 
connection between the authority and the interest. The prin¬ 
ciple is thus stated: “that where an agreement is entered into 
on a sufficient consideration, whereby an authority is given 
for the purpose of securing some benefit to the donee of the 
authority, such an authority is irrevocable.”^ In fact, the 
ciiFcurostances must be such that revocation of the authority 
would be a breach of faith against the agent. The language of 
S 202 df the Contract Act is wider.* Still there is not any 
evident intention to overrule the English decisions. In fact 
illustration (b) supplies just the circumstances which, in a leading 
English case where the authority was hold to be revocable, 
were wanting, namely, that the consignment is made after 
the factor’s advances, and with an express request by the 
principal to repay himself out of the price of the goods. In 
that ca'oe the court said: “We think this doctrine —L e., the rule 
of the present section-” applies only to oases where the autho¬ 
rity is given for the purpose of being a security, or . ..asa 
part of the security, not to cases where the authority is given 
independently, and the interest of the donee of the authority 
arises afterwards, and incidently only; as, for instance, in the 
present case the goods are consigned to a factor for sale. 
This confers an implied authority to sell Afterwards the 
factor makes advances. This is not an authority coupled with 
an interest, but an independent authority, and an interest, 
subsequently arising. The making of such an advance may be 
a geod consideration for an agreement that the authority to 
sell shall be no longer revocable but such an effect will not, 
we think, arise independently of agreement^ The material 
variation of the facts in this case which is given in illustration (b) 
does amount to evidence of agreement. Whether there 
is such an agreement in a particular case is a question of 

1 Si}m> I f $ (1846) 9 0 B. 895. ni p 697, Approved in v. Fioremeg 

(IS51) 10 C a 74A repekM by Willimmb J In Chritt v Laurit (1657) 9 A 
N 1B9. 900, mdopbad by Xiipdley J* bi Ctt§e (1696) 9 Cb. 646, 646, 

2. 6o« FollookA Mulls, p. 560. 

8, Smrt Y. Sswdtiw (ISm) 5, 6. a 895,4t p. 916, And see ywrA v, (1906) 
A, a 954. 





^tipas, M WP ab^ pt^ntly s(ee, take the 

Uoe* Tbte A<^ itiJPlf la, of ooiifa^, iha primary authority.* ^ 

iTOia finflisb law on the aubjeot is thus summariapdi by 
BoWi«ead:* ^ , 

the authority of an agfent is given by deed, or for 
valnabtal oonetderation, for the purpose of effeetuatinip pUy 
security, or of protecting or securing any interest of the 
it is irrercmble during ihe subsietence of such security or iuMr- 
est. But it is not irrevocable merely because he has ail int^st 
in the exercise of it, or has a special property in, or lien for 
adyances upon, the subject-matter thereof, the authority not 
being given expressly for the purpose of securing such interest 
or advanoes. 

“Where an agent is employed to enter into any eon* 
tract, or to any other lawful act involving personal liabil¬ 
ity, and 18 expressly or impliedly authorised to discharge 
such liability on behalf of the principal, the authority be* 
comes irrevocable as soon as the liability is incurred by the 
agent. 

“Where an agent is authorised to pay money on behalf of 
his principal to a third person, the authority becomes irrevocable 
as soon as the agent enters into a contract, or otherwise be¬ 
comes bound, to pay or hold such money to or to the use of such 
third person. 

“Where an agent has a right to sue on a contract made on 
behalf of his principal, and would be entitled, as against the 
principal, to a hen on any money or property recovered in 
respect of such contract or any breach thereof, the authority 
of the agent to sue and give a discharge for the money 
or property recoverable in respect of such contract or 
broach thereof, is irrevocable during the subsistence of the 
claim in respect of which he would be entitled to such 
lien. 

“An authority expressed by this Article to be irrevocable 
is not determined by the death, lunacy, unsoundness of mind, or 
bankruptcy of the principal, and cannot be revoked by him 
without the consent of the agent.’’ 

A direction by A to B to receive income payable to A, and 
apply it towards discharge of A’s debt to Z,^is obviously not an 
authority coupled with an interest in B, whether the revocation 
of it would or would not be a breach of any contract betw^n A 
apd Z; but in such circumstances loosely worded or ambiguous 
new instruct ions from A to B will not be readily construed as 
a revocation.* 

An example of a transaction including such an agreement 
as the rule requires is that of an “underwriting contract’^ addres- 

t n* ComM V (istks) a Moo p. c. (M. 8.) isa 

a. Bep 17 Bom. 52a M PP^ SiB, 545, SO Mad. 97, mtp 10$ 

, a Attl40,p.8d2 

a Ckrk V, Loom (1857), 8 H. A K. 199, srsood mpinly on Uio qneotion wli«U>«r Urn 
liaUiority uoft yovoooBIo, but doo&Sod m tbs groond tbit is «sjr esse tbws VM 
w aoUilAi imocuitliif to roroOiUos, 
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this be knows to be for the benefit of the promoter! to 

bp the mne*t^ ^8 tn order 

lip ^0 | i Atoytle 8 %e ' o moter bettor to secure ^e i^i^rrlMtiKA 
illwsmsrihiwot tlie tmderwriter wnthoriees tfao'promoter to e^y 
ilor b i mme mnd e«pBcteriy agreeO amt [to revoke i^bat 

^^WtONberitp. Ibe^kOtbority is eouified witbm interest, and an 
^4tti|iMfee»t of^ shares to the underwriter on the promoter’s htppli- 
ineiiKfber of the mmpemy notwithstmdkig 
i s arn t t empted wvOO^icm in 4he meantime.^ 


mtkv- Where an pgent is authorised to recover a suin of mbltey 
ilee #6in *a third persoh to the principal and to pay himself 
'hM of <tke sum 'so recovered the debts due to him from the 
fWhloicilal, the wntbority cannot be revoked as the agent has an 
^iensst In the bubjeet matter of the agency.^ Wfibnea i^rson 
is wntHlad to be maintained out of some property, he has a 
clear interest in the rents of that property before and after 
thb to fahn of power of uttomey for eotlcdtion of 

V hwfeB . *'Stieh power of attorney cannot be oanoelled if the 
eonditkms lor its canoellation are not complied with.^ But 
Idle mm nrretYgement that the salary of an agent to collect 
rents should be paid out of the rents collected by him woMd 
not give the iigent an interest in the subject matter of the 
agency/ nor does a prospect of remuneration which an agent 
hais in effecting a sale/ or an agreement under which an 
agent is enrtitled to retain part of the price of the goods sold 
as his remuneration/ prevent the termination of the agency. 
A vendee retiring part of the price to pay off incumbrances 
00 m agent with interest of the vendor.*' 

As ah^sady noted in an eariier Chapter/ an agent may 
enforce contracts if personally interested. Where an Btgent 
offers into a contract as such, if he has an interest in the 
COSLtract he may sue in his own name. But unless the contract 
lor the breach of which the action is brought is one made by 
the ^gent he has uo cause of action, because there is no 
privity between himself and the defendant." 

Spiritual benefit conferred by religious endowment upon 
an'dg^itdO0s ndt amount to interest within the meaning bf 
aeotiom SC® df the Cbntract Act. Agency created by an ordin¬ 
ary power of attorney for the management of an endowment 
ban revoked even though the etiatrivment is made for the 


1. CarMichawrt' ettM (1896) 2 Cb. 648, 647. 

2 V Ma(4:h0ih, 7 B. H. G. A. G. 10; See aleo Jopabhai v. /ttufomji (1B85) 9 

iiein. Bll; CIWl* V Lmitiei 3 S A N. 199, died abote UteVe ^sembled 

^ WfiMe omW tfiiiie ^ebt wtueh the banker vaa dweotod to |>ay had beefi dhe ia 
bimaelf and not to a third poreon 
a. Chmkiv ?. Ktmdoti, 1983 Had. 70^34 li. W. 86 
A ViBknuehaiyu v« J7aiit 8 Bdin. 868. 

5. LMnti Chund v. 3^ Uoih. 408. 

0* V. gaai«H»i<i/, 1982 Nag. 34^1861, C. 8:a 

hMT r. rhitiaM, A. 1 

9^ T« Ndivganan, 34 Had* 180. 
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oraiMifiy the endowment *ti4 tlie 
4f moludinir the ugmt} 

wl»^ f mi&r mortgage by deposit of title- 

deed# i# brt poesesfirion so fws to appropriate the profits m 
lieP of iPteresti na may be regarded as having rereived authority 
from the mortgagor to manage the lands and to receive rents 
and profits in Ueu of interest Such authority, being giv^u in 
consideration of the loan to the mortgagor, cannot be terminated 
until the loan is paid off.^ 

The question has often arisen as to whether a factor who 
has made a^yanoes against goods consigned to him for sale 
has such ai^nterest in the goods consigned as to prevent the 
termination of his authority to sell The result of the cases 
appears to be that the authority of a factor to sell is in its nature 
revocable, and the mere fact that advances have been made by 
him, whether at the time of his employment as such or subse¬ 
quently, cannot have the effect of altering the revocable nature 
of the authority to sell, unless there is an agreement express 
or implied between the parties that the authority shall not be 
revoked ^ Where the factor is expressly authorised to repay 
himself the advances out of the sale proceeds, as m illustration 
(b), he has an interest in the goods consigned to him for sale, 
and the authority to sell cannot be revoked In such a case 
“an interest in the p^opert^” is expressly created. But the 
“interest’' need not be so created, and it is enough to prevent 
the termination of the agency that the “interest” could be 
interred from the language of the document and from the 
course of dealings between the parties Thus wheie a factor 
who had made advances as against goods consigned to him 
for sale 'ivas authorised to sell them “at the best price obtain¬ 
able”, and in the event of a shortfall to draw on the con¬ 
signor, it was held that this arrangement gave an interest to 
the factor in the goods, and that the authority to sell could not 
be revoked ^ 

The principal cannot revoke the authority given to his 
agent a^r the authoritly has been partly exercisM, so far as 
regards sdeh acts and obligations as arise from acts already done 
in the agtacy, 

ILLUSTRATIONS 

U) A AuthdiifleH H to bay 1,000 bales of rotton on arroant of A, and to pa> 
for it oat of A’a money remaining m Be hantlH R ba>s 1000 bales ni roiton 
in his own name, ao aa to make himself peiaonall> liable ioi the pure A can¬ 
not rOTOke B’n aathoiity so tai as regards payment /oi tbe cntlon 
(b) A anthbnsea B to bay 1,000 bale^ ol cotton on ae< oant ot A, and io pay for it 
ottt of A’a moneys remaining in Bs hand^ B bd 5 >i 1 000 bales of cotton in A^'s 
name and so as not to rendei himself persoiiallv liable foi tbe pnee A can 
revoke B's aothonty to pay for tbe cotton 

(S 204, Indian Contract Act, 4812 ) 

The rule above laid down is connected with the prince 
pal’s duty to imlemmfy the agent," “If a principle employs 

1 Oovindosa Eriahnadosa v Gopeswar, 19^ Mad 281^‘*121 I C &(I6 
2. Skm ten v, Hitt Oym, 47 I. 0 138 

8 v. ChttHeewetin (1893) 17 Bom #20, #40 mting Ih Cumnn v Pteei 

g Moo, ?. 0.158, 170 

4k gaiiddyM V, iTgrovANMn (1896) 80 Mad. 97, 

4* W of llie Indlaii Oontraot Aet, eitod ai y, 448 
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to lAo irhicdli hy kw th#4(r«iit 

in n kgal liability**—®r eiriwtt k ^ HabUkjf by 

mmm of wmm in 4;|kat daaa of iranaoetKma koourn to 
both Hitemiaiad pifiieiyiaW^tfao principal eiianot draw back 
apd ksYa ibe ataat to boar tbe liability at his own ea- 
There is no oonologive English authcn'ity really cOYer-^ 
iiig the grounds but Itord Lindley states it as the batter 
OpiiiioO that ''aa ageat who has already acted on his in** 
structions^ and has thereby inouired a legal obligation to third 
parties* **ia not boood 0^ the command of his principal to stop 
and refuse to perform the obligation incurred. There is 
doubt that, as between himself and his principaL an agent 
ig to obey the counter order, and W obtain* a full in- 

q^tpuity from the consequences of so doing. But it is appre^ 
hpndad that he ls at liberty so far to carry out the inetructions 
on, which he has begun to act as may be necessary to relieve 
himself from all the legal liabilities incurred before notice of 
the countermandi and, having done so. to insist upon indem¬ 
nity and reimbursement as if the principal had nob changed 
instructions.*” Conversely, if a principal revokes his agent’s 
authority to carry on an enterprise, and the agent nevertheless 
carries it pn and contrary to expectations makes a profit, the 
principal cannot then ignore his own revocation and claim the 
profit. 

Authority Where a person authorises another to bet for him and if 

ooupl^d with he loses the bet to pay it out of the former’s money remaining 
on ohbgotion, ^ latter’s hand, the authority becomes irrevocable as soon 
as the bet is made if the latter would incur the loss in his 
business or suffer eventual damage in the event of the bet re¬ 
maining unpaid.^ Similarly, wl^re an agent is authorised by 
his principal to pay to a third person the proceeds of a cer¬ 
tain sale to which the agent assents and promises such third 
person that he will pay him or that he will credit the sum 
to his account, the authority ir irrevocable and is not revoked 
by the principaFs bankruptcy,® It is immaterial that such 
third person is indebted to the agent and the latter retains 
the proceeds against such debt.® The agent becomes bound by 
his promise to pay the proceeds or money entrusted to him by his 
principal and the third person to whom such payment is directed 
by the principal and is promised by the agent can enforce it in a 
court of law.^ 

It is to be observed that the agent ca-n bind the principal 
only by obligations incurred hy him prior to them-t'o© of re- 

1. Uaad V. Andei'fton (1894) 18 Q H. I>. 779. at jn 789, Bowen L. J. Tbe 
qaegiioo wh9thQi uudouUlod proioipAl ww lightly in By the 

niajoiity uf the Conit, having regard to the statnte Inw, whiob is not n^rtal 
hoi'e, was Qa^ shoit by the Onming Aet, 1882 

3. Idndiny on PArUioeabip, iOtb ed. 447 

S, Prst«tfH Sinph v Keshti^ Praf^d 8tn4ih, A t B. 1925 Pnt. 68*^ 

98 I. c, m, 

4. iUittd M. 18 Q B. D 770. 

5. Crowfoot V. Ourney, 9 Bing. 872; Walker v, Uoatron, 9 Jff. A W- All; 
gtf(i^Aiffi0on V. He^w^rtht 9 A A B. 375. 

UnnofTi 14 If AW 7184 

7. V. Wtalherhi^ h, B. 8 Q. B. 75 J; IMswwft A0^^n 

ft B A 0, 849; y, W# WB 

Mud. 718, 
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thds# inQiutied sub^eqaently tli^to. So* 
^ 4AT&tmeted tk^ by a lottor io^ buy 

foir tuiu* but 8<^ou alter the receipt of ihie totter 
ib^ ft tetogram from the defendant revoking 

the totter* the ptoinUff however, instate 
of this teletffftm a^raprUted to tiie defendant a coutraet whioh 
he hftd made on hie own behalf and for his own benefit, sftymg 
that the Oontraot was entered into by him before receiving 
telegram* it was held that the telegram operated as revooatMm 
of the order, oonyeyed by the latter and that the plaintiff bad 
no eijich^ interest in the subject-matter of agency as to prevent its 
revocation in as much as uo contractual relation with any third 
persou involving any obligation had been entered into by the 
plaintiff for the defendant before the receipt of the telegram.' 
Similarly, where the defendant requested the plaintiff to 
for him plot of ground and agreed to give him as remuneration 
halt cf the profits he would make by such sale but before the 
plaintiff could fi'id a purchaser the defendant revoked this 
authority it was held that the plaintiff* could not compel 
the defendant to make good a contract of sale of suoh land 
subsequently entered into by him as his authority had ce^ed; 
nor could he claim half of the profits which the defend¬ 
ant had made by his sale by other means subsequent to the 
revocation * 

It is also to be noted that the distinction of ‘interest' 
and ‘obligation’ herein noted is not universally observed in Eng¬ 
lish law and both classes of oases are treated as the same. This 
does not effect the result in as much as in either class of cases 
the agent beooineh interested in the property which forms the 
subject-matter of agency, although the nature of interest in the 
two classes of cases is different. Whore there is an obligation 
the interest of the agent is to save himself from liability to 
third persons, which he has incurred by part performance of the 
authority by his further dealing with the property which 
forms the subject-matter of agency. Besides that the interest 
of a third person to whom such liability is incurred by the 
agent is also involved. The interest, however, in the second 
das'® arises nob by the agreement Creating authority but sub¬ 
sequently to it when the agent deals with the property in pur¬ 
suance of such authority, while the interest is the first class is 
that created by the agreement i'self. In the ordinary case, 
involving mere agency, in which a principal has dir^ted his 
agent to do some act for the benefit of a third pefsop, as for 
example tn pay money or deliver property to him, ihe agent 
himself, until he has. in pursuance of the direction, assumed 
some obligation to the third persons, could usually have no 
such interest in the execution of the authority as would pt^e- 
vent the principal from revoking it. If, howevw, before 
revocation, he had assumed suoh a liability, then in accordance 
with the rules already considered, he would have an authority 
coupled either with an interest or with an obligation, which 
Would ^prevent revocation.^ 

t. tnkhmiehand v Choto6ram^ Si Botn. lOS. 

9. ffurft V. IVttsion, 9 Bom. H. C. B. 423. 

8. Seo Xata&r, p. 890. 
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k in that m 'inixmA^ mt^nt aiini^ate 

tbe same mntce; othemise^ i{ 'iataranb* in d^ireii imm 
omf ijinmoa aacl 'aathority* ftrom another coupliag at snah anth- 
nrity nnith each intoreet doee not afiFeot ite revoeabilifcy^ unleee 
eueh pereotis are no connected with cue another that one can 
attribute the act of the one to the other. ^ In fact in the latter 
ciaeg of canes the obligation' or 'interest* arises from the 'au¬ 
thority' itself by due performance of it according to the terms 
of the contract of agency or subsequent directions of the prin^ 
eipal htihself. Where, however, the act done by the agent 
creating the obligation is not in pursuance of the prinoif^ra 
authority or directions but in pursuance of the directions 
of somebody else, the obligation thus incurred does not render 
the principal’s authority irrevocable unless that some body 
else Was acting for the principal with his authority or was so 
connected as to render his acts the acts of the principal, So, 
where the first mortgagee authorised the second mort¬ 
gagee to sell the property mortgaged anJ apply the 
proceeds for payment of his debt, it was held that such 
authority was not irrevocable by reason of the interest in 
ittf exercise acquired by the second mortgagee in as much as the 
sources of ‘interest’ and ‘authority’ were not the seme, the 
authority having been derived from the first mortgagee while 
the ‘interest’ was derived from the mortgagor.* 

Where the authority is otherwise revocable, it is not ren¬ 
dered irrevocable by a mere stipulation in the contract of agency 
that it shall not be revoked.^ Where, however, the authority 
is irrevocable by its nature for the reason already considered, 
a stipulation to the effect that it shall be revocable is effectual.* 
But for authority to be irrevocable it is not necessary that 
there should be an express language to that effect m the con¬ 
tract of agency itself. As stated by Marshall 0. J. “Where a 
letter of attorney forms part ot a contraci, and is a security 
for money, or for the performance of any act which is deemed 
valuable, it is generally made irrevocable in terms or if not so, 
is deemed irrevocable in law”.® An exprcvss stipulation how¬ 
ever, would always be appropriate and in a doubtful case 
might be conclusive.® So, where the agent ha.^ authority to 
confess judgment as spcimty for a debt/or to colled a debt 
and out of the proceeds ta reimbujse himself for advances made 
by him to the principal or for debts duo to him from the prin¬ 
cipal,® or to sell real or personal property and apply the pro¬ 
ceeds to re-pay himself®, or where the authority is given for 
a valuable consideration or forms part of a GOiitract and is 
given as a secutity for the performance of such Contract,*® or. 

1. ICBehein, 8 563 

2. Bfne/i^ V ffar*ha 7 Kail Ajjp 71)1. 

8. 866 Menheui, 6. 565 

4 (}r*\fon Bank v Anient^itn Hfif io , H6 Fed 22 
6 1*01 goreihall C. JT. m Mnni \ 5 L Ed. 5S9, 

6, AVWutt V. 84 Call 263 

7. Firtt Nut Bank 158 Ill. Ajjp 122 

0 V. Mutfhatts 7 Som. H C E 10. 

9. V. xV0i 19 H k C. 781 

XO. iittAUHna^ tic ta , 1896, 2 Cb« 648 
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m roliiftmi ifc tli®«^nt Assumed respousibUity or 
mocumiti isbiitiitipA ou the priiiQi|>ars account,’ the authority 
18 trfctooahle although there is no stipulatidji to that effect 
m that coUtraot or agreement creating such authority, Of 
cour$o» where authority is given by way of security, the 
principal is at liberty to revoke it, if he pays off the debt or 
reimburses the agent of the liability incurred by him or 
otherwise satisfies the obligation for which the security was 
given/ 

99. Twnmnation by renunciation of the business iff agency by 
the agent. * 

As already noted, an agency is also terminated by the 
agent renouncing the business of the agency/ though r^eon- 
able notice must be given of such revocation or renunciation, 
failing which the damage thereby resulting to the principal 
must be made good by the agent. Also^ reuuiiciation may be 
expressed or may bo implied in the conduct of the agent.® 
Where the agency is indefinite in duration the agent way, 
upon giving reasonable notice, sever the relation at any stage 
without liability to the prinoipal®, and will be entitled to 
compensation and reimbursement for his services and legitimate 
expenses up to that time/ Where, however, the agency wae 
created for a definite period, or the accomplishment of a par¬ 
ticular was undertaken for a valuable consideration, the agent 
who renounces before the expiration of that period or before 
he perforniaucr of his undertaking without sufficient cause 
♦ will be liable to his principal for the damages the latter may- 
sustam thereby** Action for damages is, moreover, the only 
remedy for the breach of the contract urdmanly for it is well 
settled, as a general rule, that courts will not undertake to 
enforce the specific performance of contracts for personal ser¬ 
vice, or interfere by injunction to prevent their breach®. In 
certain oases, however, by reason of the peculiar circuipetau- 
csN, the remedy by the award of damages may not be adequate 
and the party may suffer irreparable loss if no other remedy be 
afforded For instance, where the services stipulated for are 
unique, individual, peculiar, not capable of being adequately 
replaced, and the difficulty of estimating the actual loss which 
the employer will suffer is great, in such cases while a court 
will not undertake to compel specific performance, it may, c . • 
tainly where the contract contains certain negative oovenaats 

1 Smuri V Sandetiij 5 C B 895 
4 Hinton v Xttitinfi, U Ark 710 
3 Us(t4 V Jndfiraon^ 10 Q B D 100 
4. gaiAhem. 8 $63 

3 Bap Bp. 20i, 203. aittl iM7 n( ilip IiuIiau Contmet Act, 1872, cited «t pp 592, 395 

Mid 599 

6 Hartouisv 37 Mich 481 

7 Mechcfti B 641 and B 1073 

8 Ihid Bee hIhc Benjamin Nandhi ihdul JRahiitif 30 I 0 450 fBindb) 
a Bee Kaiiar^ p 400 and the Anioncaii atithorities cited ttieroiii Bee «leo 

V Sdi$%tthHr^ SO L J Cb 409 
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{)aity ep^%<»dl fr^ia Wtvimg PiMQKth«r 
hi of hill with Whore 

k m muiipiitjr m t3o3iirtot« i e. ^lyhero the iwriiieipifcl 
4%^ reviAe the imati<m int eny ^ime he plee^es bat the Otfeat 
boaiid down a eoveneut reetri^^ hi«s right of renoe^^ia- 
Mobi whether, in ^mohease, the coiirt efaoold iitterfe^ by an 
jjgnMlon the breeohof »ooh cotreneiit by the agent* is m qweet^n 
fsH which the autboritiee are sharply divided* and tbs Hfeasons 
given by the exponents of either view in their support kte by 
no mmns flimsy or lasignifieani. It is urged on Whalf oi 
those who deny such remedy to the principal, that the relief 
by specific performance or injunction to restrain breach, is not 
^a matter or strict right but of sound discretion, and that it is 
unreasonable and Unfair to restrain the agent from accepting 
other employment where the principal may later, and possibly 
when the agent cannot find other employment, discharge him 
by Virtue of the right reserved. It is replied on the other hand, 
by those who favour the view giving such remedy to the prin¬ 
cipal, that the court is but simply enforcing the contract as the 
parties made it, and if there are any such inequities they are 
^tich as the parties themselves have created. 8o unless the 
Contraot is on the whole inequitable the mere fact that the 
agent hasliot reserved as efficient a remedy against the princi¬ 
pal as he has given the latter against hhnself, is no reason why 
the Contract should not be enforced according to its terms so 
long as It remains in force. Although the weight of authority 
sbetns to be with the latter view, the remedy by injunction 
befng an equitable remedy only,* always discretionary with the 
court and uhich cannot be claimed as of right, the former view 
is as much appealing and has generally been found to prevail 
in cases where the loss suffered by the principal by such breach 
is not extraordinarily great and is nearly capable of being met 
adequately by an awa^ of damages, while the loss which the 
issue of injunction would can've to the agent would he beyond all 
proportion to his fault.^ 

Like revocation, renunciation may abd be express or 
implied* No particular from is necessary If may be effect¬ 
ed by a mere abandonment of the business of agency which, 
subject to the principal’s right to claim damages for the loss he 
sustaips thereby by reason of its being prfemarure or inopportune 
<ir without notice, is as much cffsctnal as a formal renunciation.’ 
If the agent abandons the business of the agency he has no 
cause of complaint, if the principal treats this as renuncia¬ 
tion and appoints another in his 8tead^ JCyen an inVcduntary 
abandonment entitles the principal to this right* For instance, 
where an agent was arrested upon a criminal chaf^ge and 
kept in jail for two weeks during the busiest part of the season, 

1 See Katiir, pp 402, aud the soihontii^fei, mostly AtiiarvSati, cited thereiii 

2 8 2Q7, Cenb'tCt Act, 1B72 
a. Oao waobeiA, s. 646. 

4. iHMuit V. K«if. 64 How Ft (N. Y) 137 



^ 4'!^ W Stpifud of ilJiaiess or othpi: naif old* 

aUo ow|wi»? W^rovar* a.oa» not jim^ount to al^andonmant^ 

i^ AH WWB9A oFimpjU^ eontmot that ih$ 
a 0 »]^ filiaitild Im 0 ooi^tia^d for any period of time, tW ri|iiib(««i^ 
i^ast wwfcke oc^en^^ion. to the prineift4 for any pretfotm 

«4 agwjoy without soffiofont notice.^ Beaeoil-* XSiitiwT" 
abfo ne^ioO wiet be given of such rononoiation, otbormfoo ot Agwier. 
the damoiee thereby resnlting to the principal mt^et be mNle 
good by ag^t^ Thu$, a pleader cannot diveet hiiail4f 
of his duty arising by the aooeptanoe of the Vokfih^^ 
witboat the leave el the court after reasonable notioe to the 
client of igithdrawal from the case so as to afford the clibfit 
an opportunity pf obtaining other legal assistance*^ 

In sueh a case the agent must make good the loss sus¬ 
tained by the principal/ The agent is also responsibte lor 
any loss which results to the principal by reason of part 
execution of his authority and renouncing it before Mbsp)^ 
ticn. If the agenry is purely voluntary and gratuitous, the 
principal is not entitled to any damages for its non-ditePI|- 
tion. Where, hov^ever, it ia partly executed and the prittCi^ 
pal sustains loss by the non-execution of the rest or 
by the execution of the part without Hnisbing it, even a 
volunteer acting without any renunciation cannot escape 
liability for the loss. 8 o also even a volunteer or gratuit¬ 
ous agent cannot on that ground escape liability tor the loss 
which the principal may sustain by reason if the agent re¬ 
nouncing the business of agency without a reasonable notice 
to allow him reasonable time to arrange his affairs aeeorditig 
to the new situation. The Indian Law does not reuogUise 
any distinction between a gratuitous agent and an agent 
receiving remuneration, as between a fraudulent omission and 
an omission made in good faith.'' 

Honente rivere is a part of the law ot principal and agent, when the 
An agent may therefore lawfully rerioucme his agency withoitt agent in«y 
being liable for any ^^^luages if the principal requires of him UwfuUyre- 
the performance of any illegal or unlawful act/ He is alse noanee. 
justined in doing so if the principal is guilty of any miscon¬ 
duct or default against him and the fact that the agency is 
created for ffxed period or for the accomplishment of a parti 
cular purpose does not prevent him from doing so iq such 
oase.^ For instance, where the principal refuses to pw the 
agent his remuneration or indemnity without any i^imeient 

I 4 L 0 apold Y. Sulk^nf, %l Am. Reji 93. 

3. Bee Ifeehem, S, 646. 
a B. 305i Indian Oontraol; Art, 1872 
A Ibid, 8. 206. 

a Emp*t*Or V. Rfijani Kanta^ 1. L. E. 40 Gal. 732 
0. Meohedi, 8 m 641 atid 640. 

7. Bee Katiar, pp. 404, 405 and the anthoritiea nied tbeiein. 

8 Cour^jf V, Barandfv^, 3 la Ann, 139, 

9 . mndtai (hHrm ^f) Firm 6f Akdul Mahitiu 31 4 C, dM Isiidr, 

p. 405 epd the American inibwiUee «He4 therein. 
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tA« •gancjr Qt vvan abMidiomQv it witiuait tutf inaviow mtHm* 
fieMooalil* notiofl oe<6««sary‘^to Iw gimi liy the 
«fcnt td the pHneipsl and the other paitieB ooneemed of 
the infermatjoR of eneh renanoiation so that tbeS' tnay be 
able to airanee the tmeinesn to meet the new sitoatioa created 
by anoh rentinoiation aud thus to proteot them from lose 
which miffht otherwise result therefrom.^ No formal notice, 
however, is necessary where the prinoiiMd is advised of such 
reimnoiation in time in any other way.' As in the case of levo- 
oation, notice of rennnciation takes effect against theprinoi- 
P»1 iia well as against the third persons from the time they 
reoeive notice of such renunciation for otherwise come 
to know of4t»^ but as to the agent it becomes operative from 
the time he has launched su^h information for the principal. 
So letter abandoning the agency is, as to the agent, operative 
from the time of posting it.^ Notice is required to be given 
by the^^ent to third persons only in those cases where 
his of attitude may affect his relations to them or 

where yi^nt of notice may cause some loss to them in connec¬ 
tion with the transactions already entered into with the 
agent which could otherwise be ^.voided/ As the principal 
as well as the agent both may be held responsible to third per¬ 
sons for such loss, it is also the duty of the principal, for his own 
protection to give notice to third persons of the termination of 
the authority by renunciation in the same manner as where the 
authority is revoked 

Termination By Opei'ation Of Laic. 

100. Termination of. agency by death or incapacity of the prin¬ 
cipal or agent 

The relation of principal and agent presupposes the exis¬ 
tence of two parties, the pnncipars capacity to enter into a 
contract, his business capacity as well as the agent’s capacity 
to be able to do the business of agency entrusted to him. 

relation therefore comes to an and when either party 
dies or either the principal or in some cases the agent becomes 
incapacitated by reason of hiS lunacy or unsoundness of mind or 
by bankruptcy 

Except where the authority is irrevocable by the act of the 
principal during his life time for the reasons already recorded, 
namely, where it is coupled with an interest m or an obligation 
as regards the property which forms the subject-matter of agen¬ 
cy, it always comes to an end instantlv on the death of the prin¬ 
cipal and any attempted execution of it after that event is not 

1. V HiU, 4S L J Ch 551 ^ 

2. V. HaifiMuii 1 Oolo, 272 

3. Uk^op T. 59 Vt 516 

4. V. ^14 IH 2as. 

a a«« M[eo1ie% 8. 849. 

a 860 Voobetn, S. 641 
% gMbam 8.C444 

a Ciitp$n T iktifie Mui Jim. Co , 64 am P«e 411 
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to ta& for if it is not coupled with an interest, altW 

it is reiroked by his death So, 
a power of ^ssttdraey to an airent lo present a document for 
refi^sfcratinn'is revoked by the death of the principal. It was 
aoeordinsly heM by the Prity Council that wh^ro the principal 
died before the presentation and the registrar, knowing of the 
principal’e death, accepted and registered the document, the 
registration was invalid.’ As soon as a client dies, a pleader 
has no standing in respect of that client and h^s power of attor¬ 
ney is terminated automatically.^ A soiiOittor ‘purporting to act 
for a non-existing party is personally liiifble to * pay costs of the 
other party to the suit. Where a decree-holder who has given 
a power of attorney dies, it is not possible to prosecute the 
execution on behalf of the legal representative of the deceased 
decree-holder without a power of attorney from the legal 
representative him selfBut an agency on behalf of a joint 
Hindu family is not terminated with ine death of the Karta 
who employed the agent.’ 

In Bngland cases where the appointment of an agent had 
been made by a Arm have presented difficulties when one mem¬ 
ber of the firm subsequently died. It has been held that death 
of one of the partners does not fpso/acfo terminate the agency, 
but the scope of the agency and the business for which the 
agent Was employed are material factors.® Consequently courts 
in India have been unable to hold as an inflexible rule of law 
that whenever two principals appoint an agent to take charge 
of some matter in which they are jointly interested, the death 
of one of them terminates the authority of the agent, not merely 
as regards the deceased but also as regards the surviving princi¬ 
pal, In such a case the true intention of the parties to the con¬ 
tract has to be gathered from the terms thereof and from the 
surrounding circumstances.* On the death of one of two joint 
agents the agency does not terminate so far as regards the sur¬ 
viving agent.” 

Where a principal promised to pay an agent £ 100 if he 
succeeded in selling a picture and the agent succeeded in doing 

1 8«« KatlM, p. 408, and the antbniitips nitpil Iheieiii See alxo Hnwateail, Ait 

148, p. 837. 

8 UUe/itU r. Bad*, Pieo A 135 

7 V AMxf SaMm, (1900) 28 I A 15—23 All 233 

4 M*t. ttadhahai v Mangia, 1984 Nag. 274=153 I A 251 

5 DhantuvfgiH v Pagne if Co , 66 Bom 1 

0 AC«. Xam BfU v. VeAr AH, 1983 Lah. 870 
7 toi. v. Toohan Pul, 1934 All 558 

s AN 576; V fMf A^hmiVia Oohff Co (190X) 

X X B. 59. 

9 In re mtai 1917 Cal 436--41 I O 298, AfonMro v 19S6 

Ckl 660, death nf one of the joint and M 0 vetai pnacipala, old affenoy ternunatee 
and a new agenoy ondor the heirs of the dcM«aaed pmolpal apHnga np; 

V. Vhidfimlwram, (1918) Mad. 27fl» Joint family dgant, 

dmatb ot a member does not affeoi the agenoy wbiefa oontinnea not only under 
the annriring oo-paroenera but (Um nnder the faeira of the deeaaed eo** 
paroepet Apafieal Jor 0 w»f*mol r. Kffiont„ 1^7 Nag. $14. 

10 V. 10 1 0. 669j See alee v, 9$ t 
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QiiktM 'tiuwrhddt «1 boi i«u&od ortakiAlii^cualiwli^ wk^tiho^. 
6 .8eAt,ii^.j&eRi nuttfiofttion oleala i^3it<«w«fs«aoti<'bMu|d Mrfii&jr 
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prin<3idal liable febdflimagfas, 'but bebiim^sr^ttt H 
interest or obligation or is conferred b^r* a'^etatWtb whtdh‘prh‘^ 
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thelOXopulied portion; nor leven of.tliot which tpeb roipains .hlriT 
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oerijed^ t I j I. . I < 4, 1^1*, - aI 



by''reasoV fbal pefofc.the 
power^bad (J 18 d or become 

_- —----led '‘the ^power, iT'^Ke ftlct^pf the 

dedth, ere\ weCS not at the time b’f the'payment br actTcnowh’^^b 
the person making or doing the same ' 

, ( M I i J I , ^ , J 1 




I 


I K < M . - . , . u 1 

, ..TJbe aot pf an ^g^pt Ml gfiod ifwppri^np^ tb^ 

death of the principal, is binding upon hw representatives. 
Section 2Q3 , of the Indian Contract Act, ■•1672^' provides that 
‘the termination of the authorilv of an agent does not^*ft»* as 
regards the agent take effect before it knbWn 

or so far as fegaids/^tfi^i^/p^V^Vp^J.rbAfe^e ^t\becou>«g'kn^^ 
to them.** 1 o 0 . . 

111 uS iwivt^i ,r ' h tew 

Even after the death oLiihd^ pnnaipal ^the a#enhv a 
bnsiiiess man has autbonty to •enters 4nbe <timnsaotipn« 
are necessary or reasonable for the protection anJf'ferfsfer- 

)i.i( c I t 1* ^ »* * *• * uri i ^ (('V ^i, I 

j i i n * ♦ ‘ i * I i I u i I IJ |l -utiO 4 J 

1 ./d««gi’ry-,/»<yf(StWiK * w aaeii^iu. ^ ^ t. ^ 

S 1$ &|B IQO I f I I ) t * t ^ 

S- 0»^wtsf Mm i)aran( (190Q> 14 II 1 S09.. u.. 1 « t , ^ i 

a anP h^^IO j * 1 .. « ^ 

Ibii » 10 iiirt « » ' I Ir 4 • ‘.*•*1 

d. lUAktrat^P ia^iM ^tictii» apu^ki p m 

K»ii«n pp 412,413 t»\k t 



^ It OlttHHAHtOTT 

tWb ^beW^lt^tke ^de^imed^ ^4tld 




iil*?ii^ th0 dei^th of 

>iu” ^ of ^at faGt<i8>a»loMaddt fiowa. mlme^ 
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,*i, 9<Oii^4i%0deialb^ofdhe ^riii(^ipfirIto a-g^^niy is ttoniuftted and 
J»'<Nrwtbd W (shb afeodt odqtinrtsa dw <»errice^5#iii8 
^prii^«i0ar& -«^felso'>wad^^ be t^e ca^eVhetb 6»e*%Hhe 
aiwJ wreral^^priocipdls does ared ^bhe "agiinb^'do'/rtiiitfeMHJof be 
employed on the same tJermk'Ae befhre^under %hb legal ‘ repre- 

f?^atat4fv^^pQtt}^e df^ooasetihpriM^ i.. ,f f 

, .th. thellaw ie.th^sartleasieiraixls'hhe^tfermiwifcion iutbdr- 
.ity afe*it«dsu9'n^gords* hisftc-itb.'* If 

I a pitifftcipeil tvoftld*beOcMMe iiwjiifie. tihat 'shbuld or ttniglit operate 
a^ aieuspepsioli Or revofetibri? <Si ‘the > aol!hdri<y of »his age«fc “dhr- 
uig cOii4>tA^ancb‘f)fieh© irt^auHty; fbr''the‘^TSarty hrmself/ddr- 
) iuff hwa^nsttunty^iicoilld ^mot^ perhodally»-do-te-valid' aot and his 
a^6«4 cannot' VirtUe-nf a‘(le<nratfve a'u^horifv, doj-any ac^^%r 
and in the name of his principal, whtto-ii hO cfauld nbt fevrfiiliy’do 
» ^9** Tfhe rpje ,18 (aubieot toi^^he same, exoeptiofis/ as that 

r,ega^d^g de^^tp .iKPoranoe of tba fact otrrinsaniby haa the 

,s4ppp^Fecbft^i»wtfe^lcaseQ^death." t.. j « 

i . Kltf is to be^ observed bhib^ the'-elFect *of the'inftft<nTty • of iJhe 
pi'Anoipal is bo suspend the authoritiy for *thp ' time tteing^. ‘If *An 
bhe recovery of the pmicipal he-miantfestfe^ no vp^ill- 'tb*'t6rmln‘ate 
the authority it may be considered as a mere suspension, 
A^sSeht to i^ts done during the suspension may be 
Ihftfi^^d'ftoih the forbearing'f(ji'exp'|fpss'dissent when iKey" oodrie 
tp^hffe knowledge.® ‘ ' ' * s* • 

i*(^il Jr.I. i'* irii I Ifi.i ' (4 

-, .. lAgaitj, B^I pointed opt. the tenuijpt<t]on,oftbaau- 

, Vpt sp,fHr, a.siiYRffpcIrt.the ag^nt. .Jaka offecf before 

I 'io.hWi>.orpo,ifnr as regards third person^^ he- 

ffife It bepop;^^ lijP,o>vn,t,o fchew,.’ .This mla ,i« opplioable to tar- 
ipiijAtipu fjy jfl,iauhyi8s,\v¥j],. . So^j. where, third persojis ia good 
liai}L|relyfiig upon the, ftpparemt. pMtJiQrity and m jignoxanco 
o,f n^^,.pr‘npjp«,*!«, .V'SkOity. ihavp, givem tvaluahla, Bunhidera- 
tion.„tiieY wjM ho.PrPh’pAed. jvherq the,(C 04 tfaat is, fullyieMpu- 
ted, was fair and reasonable, and the parties caaaot i bttrijs- 
tored to their original situatioi}." The liability of the lunatic 
Irt4»uchi-toite6 isiifThelil bet) bi^'thb'irrovirid of^thh eorifrani but 
<knitko'&et that thcn.iunatic-h is ivbeiyed hnd enjoved’aii l/i*t- 
‘uaJii benefib from' the”eontract * Where the 'prinelpil,* wlifle 
ba«e,' lhae expressly ttocredked an agent to file tbild' 

f If M»»j ^ ’* *»»•( » s Oii«^V4ir tirsfy, 

1. v\ jid^Oak , 192l^LKhf 48'fti*00 I <i* W ' ' J .1 r , 
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firin If- }^Hn, 4 Q, 1$, U. 601 c» * . * r t ,,f , „ 
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to tOA afent wmle h« has Ootioe of ioMUihiy/ 

t 44 When e p6i?fifea is 4<ijndl|M insolvent sll his ^^^djperty of 

ns«t whatever kind becomes vested in the receiver or official as^i- 

gcae and he becomes incapable of entering into a oontoraot m 
respect thereof. The bankruptcy of the priiici|w,l Operates 
as a revocation of the authority of his agent touching any 
nght or property of which he is divested thereby. The 
bankorpts thereby, cei^s to be the owner and is consequ¬ 
ently incapable of passing any title to it, and the act of his 
agent cannot have a higher validity.® 

The mere insolvency or mobility of the principal, to pay 
bis debts, when due, however, will not have this effect 
'In India termination of authority tako6 effect from the time 
when the principal is adjudged msolveiit.^ The rule ut 
American Law that the legal bankruptcy of the principal, or 
his general assignment for the benefit of creditors, operates 
to revoke the authority of the agent for the transaction ot 
the priucipal’s business affected by the bankruptcy or assign¬ 
ment seems to apply to India.^ 

When a person employs another to collect money and 
remit it to him, the latter stands in a fiduciary relation to¬ 
wards the former, and may, in respect of the money, be regar¬ 
ded as a trustee, and consequently the money collected ks 
held by the latter for a specific purpose and does not pass 
at his bankruptcy as the bankrupt’s property/ 

This rule also is subject to the same exceptions as the 
preceding rules cuiiceriiing termination by death or insanity 
or revocation in general. The authority to do a merely 
formal act in completion of a Iransactiou already binding 
on the principal is not affected by an adjudication of insol¬ 
vency which lakes place subsequently to the transaction but 
before its completion by such formal act " Where an ageiii 
by a power of attorney was given an authority to execute 
an endorsement of sale on the register of a ship when she re¬ 
turned home, it was held that the power was not revoked bv 
the bankruptcy of the vendoi the act being merely formal one 
which the principal, though a bankrupt, might have been com¬ 
pelled to do ’ 

Alsu, the geneial rule that the termination of the autho¬ 
rity of an agent does not, so far as regards the agent, take 
effect before it bccumcs known to him or so far as regard"^ 
third persons before it becomes known to them seems to apph 
mufatis mutandih to a termination by the principal being ad- 
3 udicate<l insolvent as well. Adjudication ot insolvenoy, how¬ 
ever IS a notice against the whole world' and it is doubtful whe- 

1 X}tBti V I Q B l> 661 

2 Bee Bowuteed, Ait. 14B p 339. KeUai pp il6. 416 

3 Bee 8 20, Indien Continqt Act, 1S73; Kohunjt ^ Hank itf 39 Med 69^ 

Bee Retiar, p 416 

A Ailutnee HmK of I a v Awnfmt I*. H 1915*^*81 I C 

6 /Wrote \ hwati IS17 Buck 94 

7 See S i4. Indun F.\ideuce Act, 1881 
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(S. m, Indian Contract Act, 1872.) 

Id An/omd B^hari v Dimkaw & 6'o.^ it was htsld that the 
Aocouniant dt a bank on the verge ot liquidation could not 
pray the eecUon m aid as a justification tor selling bank 
property after Ihe death of the directoi ut the bank It had 
been urged that this was the only way iii the circumstancses 
to obtain ready cash fur carrying on tho bank’s business So» 
even after the death oi the prmoipal tho agent can enter into 
transaction)^ necessary to protect tho interests of the heirs 
of the deceased and such authority eontinues till it is revoked 
by the heirs ■ 

An authority roiiferred on an agent is usually personal (o) Terminii'* 
and if the agent dies it ceases to exist and does not devolve on ofa^o* 
his heirs ® So, where an agent holds property simply hs agent, 
the agency IS terminated by his death and the right to the agent*^ 
possession of such pioperty does not pass to his personal re¬ 
presentatives * Where, however, the authority is coupled with 
an interest in tho property which torms tho subieot matter of 
the agency and is therefore irrevocable it survives the death 
of the agent to his personal representatives and heirs so tar 
as it IS necessary for the elective enjoyment ot such inter¬ 
est Foi iiitaiice, the power ot sale ooiiterreil upon a mor¬ 
tgagee IS not revoked by his death, but may be exercised 
by his representatives or assigns * Wheie instead ot a natural 
porson, all artificial person such as a hrm ot partners or a 
coiporation is constituted the agent, the dissolution of such 
artificial person which amounts lo its legal death would oidt- 
narily terminate the agency ® So also, wheie authority is con¬ 
ferred on two or more persons to be exercised by them jointly 
as lu the case of joint agents, death ot one of them renders 
the further exercise of the agency, as contemplated, impossible 
and it IS, therefore, terminated’ Where, however, the agency 
13 joint and several or several exeoutiuu is otherwise authorised 
the death of one ageiii does not terminate the authority of 
the other surviving agontM® In such a case where one of the 
joint agents dies, upon his death the agency terminates only 
so far as ho is concerned but contnmeH as leganls the suivivuig 

1 k tK 19U Oaab ^IT^iOO 1 C 465 

9 ihmfd it Co v idftnnistmtioi Ofnetal ut 60 I C tdO nee al&n 

Kbi ahim Yakub v ChumM Lalfh md Kahi e J5 Bum 302 * 

3 S 201, Indian Conti^ftot Act, 1872 

4 T^ok V Chsortjfeti Ct«ch Coal tt hon f o 116 Md 564 

6 Cotiim V HopkiH9 7 Iowa 468 8«e also Luh v tih 47 I 4 163 

6 litUBOn V 19 N P l5S 

7 Jftarlfof'd Jbtie hut Co v lYffeoz, 57 Ill 180 
B fP'tbton V S^OHJvrt t 5 JPenii li J B 160 
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wily by terminated be the death of one.^ 

here the aaenl* has appointed a substitute or sub-agent 
^^tiritlmtit dir^t autberity >aud owu cs^hVeaiehce' merely 

ihoi ipi^eaerei804]if'»a light ei ^ubstiUifee toprestsly*^ giVen^by diie 
J^Hioipalf the'death of the agent aniliilB the'>authoriiy» the 
I siibHa.geat<or aab^^titute/ «WheSe, hov^ev^, t/he suVagettt;! ihjo* 
iagh»iap^04UtedMby .tho ageint^ d^i^es hi^* authdrity" direct¬ 
ly prlKMiipaP'>it mil not be affefoted by the^dMth of 

.the ageiitA « * * .< m i. ^ • r ^ ^ x * .{» . Wi m , 

<0 Tenniiia- ’AlVhopgJi,, as has been* ftlire^fly QU^f"caUoitW of 

lien af tnthu- a person to contract is not a condition precedent tp be- 
ing appointed as agent, and a principal, it he choses to do so, 
appoint minor or even a lilnafeio or persoC”of •'tinsoand 
M mind a»i agent, y€sfe the ^capacity of a persori to ^do hiVabt'^of 
ieg;eg<^y iKi"generally, ^a predominant ©oneideratwn m a'tjob- 
^4«ra(rt> oo^Ututing the irelCtioU whibh'‘the principal ^alwiys 
stakes intn aocouiat when^he enters intoisuoh'lrelatiion.’ Jf a por- 
etw^g^^d ap*ageut while he is ol sou-Od mind, • afterwards 
i bePOaires insiinie or closes his soundness of mjiud * sous to render 
tMhim incapableiof disohlt^rgiiig' the dutie^» for *the perfennahce 
tii*ef adiioh he was engaged, b^a authority, bdiiig^ nro longei:*^p- 

• able of ^execution' by rhim^ oeaseo or Is suspended for the*'tiine 

• being. • Insanity one of two 'Op moie fagonte has the sipme 
h elFeot on the authority of >the rest a!8 the death bason^ihe 
U authority ofl the 'Survivo^.* The authority of the -sMbstithite'is 

aiaoSimilarly»affected as imtbe ease of’dedth^^ An estate or 
4 ifttetest. igothe property which »f0ri»H* the subject-matter of 
riagepc^y pret^nts the relation from^ ce^a^ion * so fiaf*‘a#*^ivch 
Hiterest is eoncerued also Un the Kame^way^ aiid'to the’^same 
> (extent .an itheJdase of insanity of'the agent a« in' the*i»tee 
*o?rfhis rdetfUi/ Ej^tei ated’-dealing«< liad‘'^by' thiixlpcr 0 dtia*'with 
itihe %gant lin gpod faith and in• ignCrdnce-of his liuisenityHafre 
nobto affected byi it^ wkere^ no advantage haS beCh taidn-'of 
E^jt. .and the pectias canuoi^ be re<iitored to their oiigHid!" situa- 
» .tionA * , I I I . ^ jM r A* 

4) Temiuu- |’/ '. ^qwrdlng to'the fijiglisti ,aiiJ I'A.wricAn'jiiW'ai,, tljfi 
iMH of »ath<i- rupi^cy of a, qusiae^s agent, aa for,, at;i ^g^fit). <tGif>aui' 

nty by baak- 

1 Hatfhutnall v Lachmundafi, 38 L C. 378 (0*1) Bha^tfath v Prfm Chttnd ]8 1 C 
852 (Cal) th* preaomptiou ja ihA a|r^f^ it» l»6^drbl ^ “ ' 

H IXapidBon v iU App* 136. ' »' ‘ 

^ See Haoo»/#n 7^ Ij. *7, Cb 21fif» Mbchfitii, S. ^ 

4 See H« 19 i, 133 A 310 of tbd Indui) Oonin^t A«t, 16?^. 

5, B. 194. IiiSiau OontraPt AcU 10T2- ' 

a V 5 Dana (Ky) 870i •■ ' ^ 

7. See B, 184. Indieti Coatreci Act, 1873 an<r b6t64 db 60. 

a. XatiAr pp 433, 438 end ibe aulbentlfte’^bited ttferein. ' 

9, Seed 210, Indieu Opwtract Act ISTftf^ * ’ » ^ 


ruptey of the 
egeut, 



«iwtiP*TOii««OTW^ «0" 

tedfpjtd Mttiiiite )w»i|w‘fbOM^ ^mojitcf 

no^ Il1i$ JB toiMpely to dn soiije ^foiinhl 

q&Iiw iicUu(U4i,fti.j)i- lli«i 
cauRWO* <mt of some ®*isting trust whifih 4iUUcvB«^poi,1»i>oo 
him. iTnder th* Indian law, however, the position ap'peara to 
be'^djArent^ M«]|;.tbe*M«i*e>faet‘that'-tbe ‘ afent'halj”' been mudi* 
oaSolhittBelvent dAes het)>ei*>'«s‘6eedi’ tb eause aiitbwit!^^* 

terffliaale.* But although in Indmn' law idjadioaticttr'* criP tbs*' 
agent faa4psolvent.diQM..iui^iJbsad. opem^ as a JegaliAaiMe of 
termination of authority yet it may give lhe.<priiit!ipal, in 

^PftiUnt 

Itod 18 ipenerally a consideration for his eng^agment 
as ''i|fttit^'-SnfBfidtrt?'’'excti8fef 'fed- ■ witlKd^awhi^ 'Ms mjthn- 
rityif *iii 1 j ,! t 1 it it j , 1 , 1 , , 1 V 


* ubfMt ^de®*"*^**®" ®' , 


Where the authority is created to be exerclefed updti'^^/r 
respectji^ ® 9 ??Si i sijbject-matter, whos^ ^ 9pntinued 

eijisfenca W'fWeiitia^jto'thfi exercisp* hi ^uth(;>ritiy^,^V,Sub7jj 
seiqtaenf'^etriiotioii* of'ff^atM^Je^’mattfr mpst or^ui;pi 4 t,, 
operate to ^nniiutte the auth9n^y^ ^or insuuce, the dostrag'-j 
tiona |iouse,hy flip Wmiijafes aUtthoriJ:y to^ sell it.f ‘ llie 
suoject^piattpr of age^i^cy :^ that up9n or ^n respect, of ,yhfql^*^ 
theatjthorijfy 'is io be perofsec^,, a^d it/njepi^ and, ^iiKfljjde^i^jy 
inflereyancl only su^li jintprest yrhich the prir^upaf l^as^, 
in a parfj^ijuliar (hihff or| iA’f:fie^pe‘rfqrnjiant^ of a particuW act,^ 

or whi'yh it I® the pa,rl,ot Tfw, t 

business^ to^ perforn}^ ^0 the termination or extinguishmcmtj 

({r‘oojiice]riv.)i 

ing wnicli the authority is to be exercised opera It s to i erijtt’jnf j 
the authority/ So also where the principars power of appoint- 
^tig lagente is deiuviad froiS oboupying an' office ^ dr^ •peMtion 
ofAifidueiaryiiaharaeter, ^hhs ^^sing ito occupy <8i>cli offieb <kn 
position) lopearatuB td^tdetomitfie *the) anthohbv of ‘these bUso^’ 
who^W^jbisi subordinates in tha'perfoemaaocisbftheitlrust/ 
initha nasOiof a.noi8(]plbymeniiof a» under^broker by< a bpokepldr^t 
a j6,ud|tcsin^ ifithe^sen^ioes Of^thc btokek^ are didpi8nsed wtbb^'hi* 
thorintarvui* tbe^ doflendamVs) contract) of innder^^bookeraka^^in ^ 
alfiOi.dissolvod <ai)d the ‘Under-biiokcr da^not tentitled ^ to sue^‘‘ 
thoitirokai' .fornda^nsgealor wrori)gffiU dlamtascd unleiHe'thodbi^^'^ 
kecuhttdi hraught labontHhe) terin^natibn ^lof hir^df i^n^noy 
poaplypl <.Wherei the priiioipakita48es ^hkc^eejttlnafati^ 
subieeti-ingtfcai^ of agefnoy > by'hiei omi act 
beheld liable to the agent to taake good>ahy*Ickb^'Wblbli ^ 
may result to him by such destruction and to which he would 


1. Sbe Katiar, p. 493 and the aqthi^iihes cited tbereirf'’^' ^ , .i / 

% 8ee a. SOl, Indian Contract Art'18731 ’ ' ' * ^ ^ i /\ ^ in < 

3. 8 904, Indian Contract Act, 1879 Katuii, pp. 438,^124.» ^ * 

4. Wnifalead', m ld«;p. m, storr 8i IMifSon, 

7 Com. Oaa. SOlf M^ad V4 i>autnm^ 3 A A S. 803; Agra City, 79 tfe4'.307. 

5 aoeiP’ea^rv. 152N 7, tea *i r «» 

e. m nerfiem, aoso ^ » .t * » • » i *. i a i * , .1 1 

7* v. B^humot, 47 Cal 9 WR Oi * ^ . u « * ^ ^ t 





kim eatitiocl h»A the terminetiM ot iti3!therltj^ hmi 

ebeilt bf the express or ifxlplied revoeetien of it by the 

htmeelf/ 

10S^ jr«rtaih*liiiii by the happeniiitf of any ovont which r^m^erc 

ibii^N^yuiilawfiil. 

4 iEOOiOy which waa lawful in its inoeption may become utu 
lawfnt by the happeinnir ot subsequent event, The most promi¬ 
nent examples of such events are:— 

(1) Change of law rendering the object of agency un¬ 
lawful; 

(^) War between the nations of the principal and agent; 

(d) Marriage of the principal or agent in certain oases.^ 

An example of the first is of the agency created for the 
sale of certain commodities, the sale of which is subsequently 
prohibited by law, or where agency is created for the export of 
certain goods to a foreign country, the export of which is 
contrabanded.® 

Similarly, the breaking out of the hostilities between 
the nationalities of the parties renders the continuance of 
the agency unlawful. Every kind of trading, or commercial 
dealing, or intercourse, whether by transmission of money, 
or goods or of orders for the delivery of goods either bet¬ 
ween the two countries at war. directly or indirectly, or 
through the intervention of third persons or partnerships, 
or by contracts in any form looking to or involving such 
transmission are prohibited * The breaking out of the hos¬ 
tilities between the state or country of the principal and that 
of the agent, as a general rule, renders further prosecution of 
the agenc 5 ^ for such purposes unlawful and operates to dissolve 
the relation-“ 

Marriage of the principal may in certain cases, also 
operate to revoke a power previously given, wher^ the execution 
of the power would defeat nr impair rights acquired by the 
marriage.^ The application of this rule, however is limited only 
to the oases where the execution of the authority would defeat 
or impair the rights of the other party to the marriage^ acquired 
by such marriage, and does not extend to the cases where they 
are not so defeated or impaired-’ Marriage of the agent may 
also operate to revoke the authority but onlv in those cases 
where consistently with the mamed life and with a full dis¬ 
charge of the duties which such life imposes, it becomes legally 
imp<^sible for the agent to discharge the duties which the ex¬ 
ecution of the snthority demand*®.* 


1. Lae^Mitftdait ^ 4.1 C&\ 290 P C 

2 See Meohem, Sfi 693 to 700 

B. See HCeahem, S 7n0, Boweinad, hH 1B9, p. 

4. mUiams v. 169 U. 8 55. 

5. 8. 694; See alno Vo v IkitHs, 34 Xd ISa eited In Ketiai'r 

p. 436. 

6. Meehetn^ 8 693. 

7. V. PVeAer. 133 Ind. Ind 699; Eaiier, pp 428, 429 

a 844 t. BmHmft, 38 ];i< B a. 
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* 

Bop^ftolk ibo ostises enumerated nboTe, the exemse of an 
euMtoritlf OMV ,^. randored unlOwfal by many other oanaes 
and KfhiwOrar it is so it operates as a termination of the rois^ 
tion of the principal and agent. Attainder of the principal 
for high treaeon and appointment by a oonrt of a reoeiver 
to manege his affairs® have been held as sufficient cause to 
terminate^ the agency. So, where a person acted as agent of 
a revotutionafj? government, which afterwards ceased, it was 
held that he either had ceased to be an agent or had become 
of the new government by sufferance.’ 

A power given by way of security, or one coupled with an 
interest, lih® the power of sale contained in a valid mortgage, 
or a power to confess judgment, or to sell land and give receipt 
for the purchase money given to an attorney is not affected 
bv the principal being subsequently married^ or declared an 
alien enemy.* 

1 Bee 6 r Gmdyll, US £ B 607 
3 See Beid v Brplosif en Co , 19 Q B D 264 

3 Th 0 Societies v Wtlcoi, 61 S. 11 116 

4 Tinffhy v. MiUlft, (1917) 2 Ch 144 

5 Bneri V Chth, 4^ Am Dec 191 




AnthoHi^ 
ooo|»le4 vitlf 
An mtereat 
not Alfeotede 



A. 

THE INDIAN CONRTACt ACT,, 1872 (Att IX of 1872) 


OhApta* X (AoBifPv). 
Appointment and Aufhoritjf of Agent*. 



S. 182. Aa "agant’* ka pavaoBcnniayedtO'doaBsr actfnr 
aaa A a r orta rafaretMit aaather in dealmgi wilii durd paraom. 
Hw penan far wliom awh act k dona, or who k ao roproaoMad, k 
callad tha “priaeipol**. 


Who RIA^ 
einploy agent. 


Who may be 
an Agent 


(Cited at p. 12,) 

Synopnk 

Contractual obligfations-p. 1; A|?ency-p. 3; Law of Agenoy- 
p. 6; English law how far helpful m infcerpretmpr the Law of 
Agency in British India-p. 8; History of the Ijaw of Agency-p 8; 
‘‘Principal” and “Agent”-definition-p. 12; An agent distingusihed 
from an ordinary servant-p, 14; An agent distinguished from an 
independent contractor-p. 16; An agent distinguished from a trus- 
tee-p. 19; An agent to buy or sell distinguished from vendor or 
purchaser-p. 21; Agency distinguished from partnership-p. 28, 
Agent distinguished from arbitrator-p. 31; Agency distinguished 
from other possessory nghts-p. 31: Agent advancing money in 
the business of agency distinguished from a mere creditor-p. 
32; An agent distinguished from a mere messenger or a person 
used merely as a mechanical aid or inatrument-p 33: Nomencla¬ 
ture of parties not conclusive evidence of relationship-actual 
facts must be looked into-p. 34; Held to be agents-p 35; Differ¬ 
ent classes of agents-p. 42; Special agents and General agents- 
p. 42; Universal agents-p. 43; Mercantile agents-p. 43; Pactors- 
p. 44; Brokers-p 44; Auotioneers-p 47; Del Credere Agent-p. 48; 
Arhatias-p 60; In relation to ships-p. 61; Master of ship-p. 61; 
Shipbroker-p. 62; Ship’s husband-p. 62; Bankers-p. 62; 

S. 183. Any person who is of the age of m^ority acconling 
to the law to whidi he b subject and who is of sound 
mind, may employ an agent. 


{Cited atp, 65). 

Synopsis 

Who may employ agent-p. 65: Only major and _^of sound 
mind can employ an agent-p. Minor principal-p. 55; Inoom- 
potency due to unsound mind-p. 59; Contract in lucid iiiterval-p 
61; Guardian of a minor or a committee or manager of a luoa^io- 
p. 62; Persons otherwise disqualified from ooutracting^married 
women-p, Drnnkenness-p. 64; Alien enemy-p. 64. 

S. 184. As between the principal and th^d persons any 
person may become an agent, but no person wbo is not of 
majority mi of sound mind can become an agent, so as to be 
reeponsibia to his principal according to the proaisiotti in that 
benrif horein contamad. 


{CtM atp. m 





’pmr ^ i<lpBiii*|)^ 63; Uin^r or perw^ti of i|iu»o^ii<l 
mind U aie^^p. 66; Iwtbditfy of the agent minor or of 

untjonod mitid-P- 06? Ferssonal disqualification to actaaageot-p,6'?; 
One f6r both parties^p. 68: Government whether can 

act as ag^nt of its eabjed^-p. 68; Questions as to where 
agent a ijgr^n €8; Agencies which require special quali- 
fication-p* 09. 

S l8S. No coiiridei‘atio& is necessary to create an agency. 

{Cited at p. 70 ) 

S^opsis^ 

Consideration for agency not necessary-p. 70; How the 
relation of agency may be constibuted*p. 70; No particular fojcm 
of agreement necessary-p. 71; Consent of both principal and 
agent required to constitute an agenoy-p. 71; Agency by express 
appointment by the principal-p 72; Appointment to be m writ¬ 
ing when so required by the statute under which the agent to 
act*p. 72; Authority to execute a deeil must be conferred by a 
deed^p. 73; Appointment not necessary iii writing even 
though the contract to be entered into by agent to be m writ- 
ing-p. 74; Appointment by corporations-p. 76; Agency by iinpln 
cation or estoppel-p. 77; Agency by estoppel: holding out-p. 80; 
Implication from bituation-p. ^-father and son (p 86); husband 
and wite (p. 87); an agent of necessity (p. 97); Agency by subse¬ 
quent ratification (p. 101); 

S, 186. The authority of an Agent may be emiiressed or implied* 

(Cited at p. 102 J 

Sifnopsts 

Agent’s authority may be expressed or imphed-pp. 102, 103; 
Agent’s authority- general (p. 10 j. 

S. 187. An authority is said to be express wh^^n it is given 
by words epoken or written. Ap autbority is said to be implied 
v4en it is to bo inferred from the ctrcumstances of the case; and 
things spoken or written mr the ordinary course of dealing, may 
b^ accounted circumstencee of the case. 

innvsTEATjoir 

A 01^ ns a shop in Herampur living himaelf in CaloatU, and visiiiug the whop 
(iCGaaioiialty The shop le managed by B, and he is in the habit of oidenug goods 
b 40 the name of A fpr the parptosea of the shop, and of paying for theftn oat 
of fteit Vith A’e knowledge B has air implied anthonty Iroin A to order 
gool^ fmii V in the name ot A for the parpoaes of the ahop 

(Oifcdlatp. 104). 

Synapsts. 

PeiiniUou of exprcee and implied authority—p 104; Impli- 
i*d authority oi husband and wife—pp. 87 to 94. 

S. ISS. Aa asMit iMTiag «■ MdMuity to do aa act baa 
aatilWMityio daavaryhwfaltiMagadiidiia aecaaaary ia order to 
donwA ad. 

Am Mfaat haviai aa an^oirity to carry aa a b as iaw baa 
autbariWddoeTOrylawfaltbiag aacaaaary Cnr tbo parpato. or 
HMiBp dcNo ia inartoaf cowUilliac aaeb buaiaaaa. 


Oooaidarstloji 

notaeoswsiv* 


Agent's aaih* 
•nty may be 
express^ or 
implied 


Deftnitionfi of 
express and 
implied autbo- 
ut3 


B^tent of 
agents an* 
thonty* 





A m B» residiitig London, tM wwwdr »| ll0Q»|i«|r « 4#bt do^ t<i 

a A Mr ^iAo|»t Any liigAl maoM A«oiOMrr to to l^orito ^ toom^ng 
to doD^ to My give a t*!i4 totoige to to eeiM 

tb) A oooetiiiiito B Aie egeiKi to eianey on his toinesji of o slU|>-t>Qild«r. B may 
porohMo tunher and otbei niatenals, and hire workmen to to imrimaea ol 
oarrying on the basinoag. 

{Cited at p. 106), 

Synopsis. 

“General’’ or ‘'Special” authority-p* 106; Aabhority iatea* 
tionally and directly conferred by some voluntary act of the 
principal-p. 107; Direct authority of an agent-p 107; Inciden¬ 
tal powers which naturally and ordinarily attend such acts as 
are necesHary to give effect to the authority conferred-p. 107; 
Illustrations of special agent-p. 108. General agents-p. 110; 
Authority of broker-p. Hi; Authority of auctioneer-p. 112; 
Authority of factors-p. 114; Authority of ship-master-p. 116 
Authority of Legal Practitioners-p. 120; Authority of other 
professional agents-p. 124; Authority of Insurance Agents-p. 
127; Implied authority of partners-p. 128; No implied autho¬ 
rity of partiier-p. 136; Implied authority of directors and agents 
of oompauies-p. 139; Authority of manager of business-p. 140; 
Authority of servants of railway companies-p 140; Other 
miscellaneous cases-p. 141; Authority conferred by custom or 
usage-p. 146; Evidence ot usage and cusbom^p. 147; Is know¬ 
ledge of the usage necessarv-p- 149; Instances of reasonable 
custom and usages-p. 154; Instances of unreasonnble custom 
and usages-p. 1B6; Custom of tiade in Borabay-p. 155; Bombay 
Silver Market-p. 165; Usage ot the Bombay Market known as 
the pakkt adat system-ip. 156; Pakki adat system-p. 157: Lyallpur 
and Amritsar markeis-p. 160, Usage of kachhi adat system in 
cotton business in Bomby market-p • 161; Authority inferred 
from an established course of dealings in the particular business- 
p. 161; Apparent authority-p. 166; Authority inferred from 
previous conduct of the principal-p. 167; Authority by estoppel- 
p. 167; Authority conferred by ratification-p. 170; Construc¬ 
tion of authority generally-p. 171; Authority conferred in writing 
must be construedstrictly-p. 171; Construction of general words- 
p. 171; The words must be looked at in connection with the 
context as well as with the general object of the power-p» 175; 
language used is to be ounstrued iii the light of the surrouudmg'’ 
ciroumstanoeH-p 177; Parol evidence to show surrounding of 
the parties when admissible-p. 177; Construction of authority 
given in ambiguous terms-p. 179; Construction of authority 
not given under seal; Construction of powers of attorney-p 
180; Construction of verbal authority-p. 185; Construotion of au¬ 
thority to sell land-p, 185; Construction of authprlty to pur¬ 
chase land-p. 193; Construction of authority to take land on 
lease p. 198; Construction of authority to receive or make pay- 
ments-p. 198; Construction of authority bo borrow and pledge-p- 
209; Authority to sell gemds or other personal property-p. 211; 
Authority to manage business or landed property^p 2i& Autho¬ 
rity relating to negotiable instrumente-p. Antkonty reU- 
ting to arbikatiou-p. 280; Authorities relating toj^gal prooe^^^ 







«ai^Kr 4p|Kf«ai|w*iww 

j^|h||raij(^tifliB to oempromtse«))i S96. 

&1i9. Jbi«4l«iftlMiaiidMC%«WM •mnwiByi'te AgwittiMitr 

IImIi Men Inr ikn of pirotociiBg lib iwM^ IktMtt te 

OB wbOU k« WM Biro portoaof oriiaujipnidooMfinMiiONiMi 
«0iBB««wiBirBiiadlar --- 


lUuetrtUions 

( 4 ) Au n^iit for saio may have gaoda repaired if it be neoeseayy. 

(b) A QOnedgDB proviaioiie to B at Caleotta^ with direotiona toaeud them ixnitiedihtely 
to 0 at Oottack B may sell the piuvielons at Caloutta> if they will pot boar iho 
journey to Oottaok without spoilutg 

{Cited at p, i62*) 

Synopsis 

Authority by necewsity or urgancy-p 162; Partner’s autho^ 
rity in ©margenoy-p, 165; Agent of iieoessity-pp. 97 to 101. 

Sub-Agents 

Delegation of authority by agent-p. 292; Meaning of term- 
p. 292; When agent may delegate hie authority-p. 2^; Trade 
usage or oustom: delegation of authority-p. 296; Nature of 
businesB necossitating employment of aub-agent-p. 297; Where 
no discretion or skill required an agent may delegate authority- 
p. 298; Authority to employ sub-agents arising from unforeseen 
emergencies-p. 300; Agent’s intention to appoint a sub-agent 
known to the principal at the time of his appointment, acquiesoeiie 
of priiicipal-p. 301. 


S. 190. An agent cannot lawfully employ another to perform . 

acts which he has expressly or implie^y undertaken to perform osunpt dM«- 
personallyf unless by the ordinary custom of trade asidb<<agent gRt«. 
iiiay« or from the nature of the agencyy a sub-agent must, be 
employed, 

(Cited atp*f 3 V 2 .) 

Synopsis, 

When agent cannot dolegate-p. 3(12; (xoueral rule against 
delegation-p 29?; Authority to do an illegal act cannot be 
delegated-p. 292; Judicial authority cannot be delegated-p, 296; 

Where against public policy authority cannot be delegatcd- 
p. 296; 

^ by* •«* •eub-ag.i.r 

under tin control of, the original agent in die bunneaa of the deSn'?, 
agency. 


Sab*agent defiaed-p. 903. 


(Cited at p 308.) 


S. 1$2> Where n snh-agenti. prt^erly appointed the principal 
!•« ao far as regards Unrd persons. repressnlM tho stth^ogenl, 
and ia bound hy nnd reapomibla loir his acto, as tf he wore n 
ageak origiaaUy appaauled fev tlie priac^aL 

rheBffMisraipeasaiete the priaripal far fhaactaeffhe 
Babxagaali 


KdtMroWfttS^ 
ttoQ offuiMi- 
pslbr Sib- 

ly iqqiolsisdt 

AgpntVt nwH 
|ab-s|siiti 





UnUUmi be- 
firtiMn^ 
tmM p^r 
im ipp- 

minted by««- 
to act in 


{€it^«t0. mij. 

St, SSi, Wkm'mmm^ <*iiiiMiiAini4w »i tt ii<^ >iiy -t»4» *y» 
lnWi ijjliwtij «k ii«saw» t* Ml .M««rilfM«i|i^llMi mMI Mwi'* 
iMwird* MM^ pueum is Ow m hi i—i <rf »,priM4piil» mi ^H< »mw * 
it mpM^ib for liit oeu Iwiii !• nw priaciptl *» t* tMrd 
fartratf Om piiteiptl it Ml rtgurttcwtad ky or rttpOMilde for 
ttht fate «f lb* ptriOB to oanShtfod, not ft Hutt patMa retpoMi- 
Ut In tbnprwcipal- 

(Citoi otp- 304J‘ 

^ S. 191 Wlmre tii agtnti hnUing an eqprttt or unplitd nn* 
tlmity to name aandier pmoa to act lor tho prindlpiu ia Oh 
bfin t t i of At aiaacy, bu aanud anodwr portoa aiaBoidiiigly, 
mcft portoa it not a a«ft»iq|oiili IniI *b agant of tko p ri a apj 
fpr tudi part] of the bntiiieae of the agency ae ia entrntlod 
to Um. 


Uluttrations. 

(a) A dueots B, bia solicitor, to sail Ins esUite by ftuction, and to emp- 
)o> an iociioiieei ior ibo purpose B names C, an anotionear to oouduot 
the bale G is not a sub-agent, but le A's agent ior the conduct of 
the sale. 


Agtmi'sdaty 
in naming 

snob perboii 


(b) A authoiiKes B, a merchant in Calcutta, to racovei the moneys due 
to A trom C ft Co. B lustmcts D, a solicitor, to take legal pro- 
ooediiigs against G & Co for the lecoveiy of the tnauey P is not a sub-agent, 
but IB solioitoi for A 

(Cited atp» 304 f 

S. 195. In fteleeting inch nnent to Us prindiml m agent i$ 
bound to ezercife tbesame amount of discretion as a man ofordin- 
arp nfudence would exercise in his own case; and if be does 
dus he is not responsible to the principal for the acts or negli^ 
gen^ of the agent to selected- 

Illustrations. 


(a) A lustiucts B, a mei chant, to buy a ship ioi him B employs a ship surveyoi 
of good reputation to choose a ship for A Ihe surveyor makes the choice 
negligently and the ship tuiub out to be nnspawortby and is lost B is not, 
but the surveyor is responsible to A 

(h) \ consigns goods U» H, a inerchant, foi sale B, jii due coui&e, employs 

ail anctioiieoi lu good ciedit tu sell (be goods of A, and allows the auc¬ 
tioned to leoeiro the ptoceeds of tbe sale Tbt aqctiooBor afterwaids be- 
eomw without having accounted foi the pioceeda B is not respon¬ 

sible to A fur the proceeds 

{Cited at p. S 09 ). 

Synopm, 

When th«!re k privity of contract between the principal 
and die etib^ageaksubstituted ageut-p. S05; When the pmotjrol 
is bound by the acts of a sub-agenl-p. 309; Agent’s reapont^i- 
lity for snb-Bgenl to the prinuipal-p. 311; Agent’s responsjW 
lity for sub-agent (o third persons-p 3i2; Agent’s rei^n&ibi- 
iity for hub-agfent-p. 31S; Agent’s dttty in naming person to 
aet for the prineipal-p. 309; Priuoipal's right to stte^m sob- 
agent. 



m 


Sgimg^. 

JCifiajii*frificflpak anii .Toiat-A^n(R-p. 314; I*ar(’nera*p. 81S; 
Joipl*' iMants and tenants-iu-coiBni&nop. 816; Clubs and otW 
(UWWMc^m»P 816; 0«rneM-i3 1^1; Joint Qreditomi», «8^ 
ymali4^ia$ Ocniuntt!tee>p.823; Matn^s of Onmnutten-p. 8S&; 
P fmns K wial Committeexp Join^afrant»<p. 889; Wbeo aw* 
thorite of jhint-agentssumves-p 8^ Directors of opnpasuaa^p. 
3tlk Rl*(aia facia snid^lianty is onljr valid if exeonted by all the 
JI4nt-«#ent«-^. 

Ratification. 

S. 198. Wwre aetaara done by one parson on bthalfof 
anoAor, but with bit lumwledgo or antboiity, ha may alcot 
to ratify or to disown auab acts. If ha ratSfy flwiini tbs mbm 
affects will follow as if they had haan peiformad by Ids 0o> 
tkMkfo 

{CiiPd of p 240, 

Synopsis, 

Meaning of ratifioation-p. 240; HatifiaaUon diflPers from 
estoppel-p 241; Conditions necessary for ratification-p 242; 
Ratification must be on behalf of another-p. 242; The act or 
ooatraet to be ratified must be unauthorised*>p. 246; The transac¬ 
tion mtist be at the time when it la ratified-p 24B; Uncondition¬ 
al ^eoepUnce of the act by the assumed principal essential-Pt 
246; Ratification must not be partial-p. ^6; Contracts made 
before incorporation of company-p. 243; Position of agent-p. 244; 
Who can ratify^p. 254; What acts may be ratified^p 266; Acts 
void ab initio or ultra Dives whether can be ratified-p. 266; 
Unlawful acts whether can be ratified-p. 267; Voidable acts whe¬ 
ther can he natified-p 257; Only act of agent or would be agent 
can be ratified-p* 2^; Criminal oases whether can be ratifiad-p. 
262; Torts may be ratified-p. 269. 

S. 197. Ratificatim may be eapretaed or may be ittfdied 
in the ooiidiict of the j^reon on whose behalf the ads are done. 

iUustratiom, 

U) At vithoat ffothonty, buyi goodd for B. Aftareards B m119 them to 0 on biff 
own aooomit; B’a oondnot implioa a ratiBoitioii of tbe pnrchaae made for 
bim by A. 

(b) A. withont B’s anthonty, lends B'b money to 0. Afterwards B aoepta interest 
on tba namey Oom 0 We eoitdnei impUea a ratafioaeffO ^ On loan. 

(ated at p. 261). 

8f/»€pti$. 

ffotifioaldon muy be expressed or implied-p. 861; Iknphed 
rfttiilei^on<^p. ^1; BstifWnd.ion by a deckrstion or exprPssiea of 
approval-p 263; By proceeding to perforin the oblftfsiiows 
mwifoilE thfiiaander-p. 263; By the acoeptanoe of tbe benefits 
arising tJiereunder»p. 263; By bringing an action in ft court of 
law*!) 267; By aequiesoenoe-p. 268; Evidence of ratifioation*p. 
^Us Other tllostratlon of implied rattficaUon><p. 27fo Ba^ress 
iWifiasrissHt-SSff; B«tifieat)io«i of a written oontiaet'.in 
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Still. 

iBMMMdadfa dl dw M*i of iIm (SM i« aiHtoi1«lly 

{€Ut4 at P‘ S46*f. 

Priaoipal muet hav® full knowledge of material faot^p. 246: 
Oitottmstances in whi6h and wifchin what time ratification can 
take plaoti^-p 251; Time for ratification-p. 262; Other ciromn- 
etanoes^^p. mB, 

So 199. A peiMn ratifyuig any iinaullioriaed act adne M 
1m behalf ratifiai the whole it me tyaneaction of which eiich act 
formed a parte 

(Cited afp.SffOl 

Synopsis 

Eatification must be of the whole transertion and not of 
part: effect of partial ratification-p. 260. 


. S. 209. Ad act done by one person on behalf of anotherf 
withont such other person's authority, which, if done with author 
dty, would have the effect ef subjecting a third person to damages, 
or of terminating any right or interest of a third person cannot, 
by ratification, be made to have such effect. 

Illustrations 


(a) A, not being anthonzed theieto by B, demands on behalf of B, the delivery of a 
chattel, the property of B, from 0, who is in possession of it This demand cannot 
be ratified by B, so as to make 0 liable for damages for his refusal to delirei 

(b) A holds a lease fiom B, terminable on three months’ notice C, an nnantho- 
rlzed person, gives notice of termination to A The notice cannot bo ratified by 
fi, so as to be binding on A 

(CiVerf at p. 278). 


Synopsis. 

Effect of raiifioation-p. 278; Ratification irrevocably binds 
the principal-p. 281; Effect of ratification on the ralationship of 
principal and ageut-p. 281; In the cose of tort-p. 281; In the oMe 
of contraot-p.281; Effect of ratification on principal, agent and third 
parties inter «e-p. 284; Ratification when makes the principal res¬ 
ponsible for the instrumentality employed by the agent in eff^t- 
ing the act of contract-p. 287; Effect of ratification on an offer 
already withdrawn or on a contract already cancelled-p 288; 
Retrospective effect of ratification-p. 290. 


Revocation of Authority. 

S. 201. An agenoy is tenainatod by tbe prindlpal ravaking 
his anlbnrityj or ny ua agent raneiincing the bininass of the 
t^foncy; or by the bnsinass of the agency being complotad; or by 
oidiar the ^incipal or agent dying or beroming of unsound ndnu; 
or by the prindnal being aidjudieated an insolvent undut A* 
araymoM of sny Act for & tinM being in force for Ae nnof of 
inoAmit debtors. 

(ated at p. 692.) 


Determination and revocation of agent’s authority-p. 692; 
Termination of agency by porformanoe-p. 692: Tenpunimn of 





iM9ttt|gff(ui<ef‘t>. OSS’) T^noiiifttioia of ogoueqi^ by 
tm ; TocmltiaUott of Jtenoy W mocwtioa 
of iiimittW'by tibo yriarntwi-i^ 59?; Tennu^otxon oy raimiK^ 
taom 'M tbo biumosB of agotioy by tbe ay8i)it>p. 613; 
iwnmiMi#oii'P.> 514; ‘Wbea tbe agent may lawfnlly renonnoo* 
p, MS,; Torauiuirtion by death of the prinoipal-p. 616; d?einninar 
naboo by insanity of the prinoipy-p. M9; Temuudaon by bMik- 
roptoy of the pfinoipal-p^ 620; Terminatien of authority by the 
death of- the a^nt^p. 621; Sab-agenta>p, 622; Termination of 
anthpiity by instmity of the agent-p 622; Termination of an- 
thori^ by bankruptcy of the agent-p. 622; Termination of 
agenoy Iw destruction or eztingnishment of the snbjeot-matter* 
p. 6S0; Termination by the happening of any event which 
renders the agency unlawfol-p. 624. 

S- iXL Where the agent hat hinuelf an interest in the pro- 
perty wfaidi forms the suhject-metter of the agency, the agency 
camwt, in ^ ehsence of on ezproM contract, bo terminal to 
the pr^udice of such iotaroet 

Ulustratiom. 

(a) a gives Authority to B to sell A*s Und And to pAy himself, out 
of the preeeeda, the debts dae to him from A. A cannet revoke this satho- 
rity, nor can it be terminated by his insanity or death 

(b) A consigns 1,000 bales of cotton to B, who has made advances to him on snch 
cotton, and desires B to sell the cotton, and repay himself eat of the price, the 
amount of his own advances. A cannot revoke this authority, nor is it termi’ 
nated by his insanity or death. 

(Cited at p. 605) 


When authority is irrevocable - p. 606; Factors for sale of 
goodS’P. 609; Authority coupled with an obli^ation-p. 610 ; 
Authority and interest must emanate from the same source- 
p. 612 ; Express language as to irrevocability-p. 612 ; 

Ss 203. Tbe prindpal mayp Mve as is otherarise provided by 
tbe last preceding section, revoke tbe authority given to bis agent 
at any tune before the authority has been exercised so as to bind 
the principal. ( Cited at p. 597) 

Synopsis. 

When principal may revoke agent’s authorifcy-p. 697; What 
amounts to exercise of authority-p. 598; Distinction between 
the right to revoke and the power to revoke-p 698; Damages pay¬ 
able to agent-p. 698; 

S. 204. Tbe praidpal connol revoke tbo authority given lo 
bis agent after the authonty has been partly exerdsed so far ae 
regards siidi acts and oUigattons as arise from acts already deM 
ia ilia agency. 


lUusiraiions 

ta) A ssihOTUBec^a to by 1,00Q hilos of ootton on aooonat of A, and to p§y for It 
out of A'a money rcmainliig In B*a handa. B bays 1,000 balee of ootton in 
Iris own namo, ao as to make himself personally liable for tbe pries. A oaonot 
r«?K^e 8*0 astbori^ so fkr as rsgards payment for the eottom 
A mtCiorises 0 to bay 1^000 boles of ootton on aoeoimt it, and to 
paylsrHmrisrA^smoiieynh^^ in B’s hands B bays 1^000 bsles ef 
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Spmptis 

n«vooatioa wliere authority baa been partly exarcis- 
ed-p. 600 

S. 206. Wbere tliMre i» as ei^reM «r tm^jed eeawact 
Om* Cm |tgebey elwald be contiinted tat any period of time, 
llm priampal moot nuke cempanMtMia to tbo ocant, or riw 
ofont to Ibo prindiMkl. as the case may be, for any pre> 
rioos romaatioa or reiwociatioii of the ORoncy sritboot nriB> 

(Cited atp. 695). 

Synopsis. 

Compensation for revocation by principal or renunciation 
by agent^p. B96 ; Damages payable to agent-p. 698 ; 

S. 206 Reasonable notice must be given of such revocation 
or renunciation; otherwise the damage thereby residting to the 
principal or the agenty as the case may be, must be made good to 
the one by the other. 

[Cited at p. 601). 

Synopsis. 

Notice of revocation where necessary-p. 601 ; Form of no- 
tioe-p. 603 ; 

S. 207 Revocation and renunciation may be expressed 
or may be implied in the conduct of the principal or agent 
respectively. 


Ilhist ration. 

A employn B to let A’fl houHe. Aftprwarrtw A lets it hmineU This is an 
implisd revocation of R’s anthority. 

[Cited at p. 699). 

S. 208, The termination of the authority of an agent does 
noti so far as regards the agent* take effect before it becomes 
known to him or so far as regards third persons, before it be<- 
comes known to them* 


Illnst rations. 

(a) A directs B to eell goods for him, and agrees to give B five per cent, oommi- 
asion on the price fetched by the goods, A afterwaitls, by letter, revokes B’s 
BQtbority, B, after the letter is sent, but before he receives it, $ells^ the goods 
for 100 rupees. The sale ia binding on A, and Bis entitled to tlve rupees 
as bis commission. 




(s) 


A, at Madras, by letter directs B to sell for him some oottob lying in a ware¬ 
house ill Bombay, and afterwards, by letter, revokes his antboHty to sell, and 
directs B to send the cotton to Madras. B, after receiving the secend Utter, 
enters into a contract with C, who knows of the Amt letter, but not of the 
second, for the sale to him of the potton, € pays B the money with which B 
absconds. C’s payment ia good as against A* 


A dlrsots B„ his agent to pay certain money to 0. A dies and 1) takes oat 
probate to his will. B, after A*s^ death, but before hearing if it, pays the 
money to C ITtm payment is good as against B, the eaeenter. 





j$if#0pM^i 

^iti^ from vrhith r6voc0.tic3fn oStei'atee-p.^fiOB; AcU4oiaielilliS®p 
i^vMMioi4 ho«^ hr valid-p. 064. 

^ MS. Wbea an agincy it termiiiatati by the priaei|iid #4 
ii» 0r becamiiig nf untoliad mind* tibe agent is bnnni} tn lakap an 
Matflafllbe yapreteiitatives afhit late iirin^paU aU reaeana^ 
elenilay the pratestiaii and {areservatiaa afdie intareele entire 
ngUMita Uni* 


{Cited aip,€21). 

S 210« ^ The tenniiiation of the authority of an agent aaiines 
the tertninatioii (subject to the rules herein contained regarding 
ths termination of an agent’s suthority) of the authority of all 
sub-agents appointed by him 

{Cited at p. 600), 

iSynopda 

Termuidlion uf sub-ageacy on canoellabioa of original 
coiitract-p. 600. 

Agent's duty to principal. 

Rights and dabies relative terms - p 328, The princi¬ 
pal, the agent and the third person- p 329; Duties of the agent 
tohis pnncipal-p. 329 ; Effect of usage or custom-p 330^; Nature 
and extent of the fiduciary duties- p 330. 

S. 211. An agent is bounl to conduct the business of his 
principal according to the directions given by ^ the principal^ or» 
in the absence of any such directions^ according to the custom 
which prevails in doing business of ^ the same kind at the place 
where the agent conducts such business. When the agent acts 
otherwise, if any loss be sustained, he must make it good to 
his principal, andp if any profit accrues, he must account 
for iu 

Tlliistmtions, 

(tt) A, an agent engaged lu caii>ing on lor B a butimeeu, lu winch it is the custom 
to invest fl'om tiaie tu time, at luteie^t, the muaeyn which may be in bam), 
omits to make such investment. A must make good to B the inteteat usually 
obtained by such investments 

(b) B, a broker, lu whose bnsinobs it is not the custom to sell on credit, sells 
goods ol A on credit to 0, whobc ciedit at the time was veiy high. 0, before 
payment, oecomes insolvent B must make good the lose to A 

{Cited at p, 331,) 

Synopsis 

To follow the directions of the principal and in their ab¬ 
sence the custom of the business-p. 331; Departure from instruo- 
tions-p. 886; Custom of trade^-p. 885. 

S* 212. An agent is bound to conduct the business of die 
agency with as mudb skill as is generally pMsessed by persons 
engaged in stmilar busiaess* unl^ the principal baa notice^ 
af bse want of akilh The agent is alwMs bound to act wit^i 
raaeonaUo diUgence and to use^ such akill as be possesses: and 
to make compensation to Us principal in respect of the wed 
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nkt^oHowt. 

(*) A, • tti«jN)ii«at m CUOAotta^ Aia m % m X#Qndoii to n^ioin a into of monoy 
is paid ofei A's aoootmi, ^ith orders to B votsins tbs money a oonsi- 

dmVle timm. A, m oonsttinenoe ol not reoeiiring t^e money, beoomee kmolTent 
B Is liable for the money and interest ftrom tbe day on whii^ it ond^t to bare 
been paid, aoeordmg to the usnal rate, and for any farther direet loss as e p , 
by Tiriation of mteof eacbangO'-bat not farther 

(b) A, an ayent for the sale of goods, haymg aathonty to sell on credit, seUs to 
B on credit without mabing the proper aad a«aal Bai|Qiriea as to the solvency 
of B. B, at the time of soch sale, is insolvent A mast make oampensaiioD 
to his principal in respect of any loss thereby sastained 

(o) A, an iQSoranoe-brokei, employed by fi to effect an msaranee on a ship, omits 
to eee that the nsnal olansee aie inserted mthe policy The ship is after¬ 
wards lost In eonseqenoe of tbe omission of the Glaoses nothmg can be je- 
oovered from the nnder-writers A is boond to make good the loss to B. 

(d) A, merchant in England, directs B, bis agent at Bombay, who accepts the 
agency, to send him 100 bales ol cotton by a certain ship. B, having in bis 
power to send the cotton, omits to do so The ship ainves safely m England 
Boon after her arrival the pnoe of cotton rises B is bound to make good to 
A the profit which he might have made by tbe lOO bales of cotton at the 
time the ship ariived, bat not any profit he might have made by the subsequent 
rise, 

(Cited at p, 335)> 

Synopsis. 

Agent to exercise skill and diligence * p 335; Agent act¬ 
ing gratuitously and one acting for reward-p 337 ; Sub-agent-p 
341; Negligence and gross veg\ig&nve p. Ml; Damages for viola¬ 
ting obligations to prindpaUp. 342; When actual damage need 
not be proved - p. 343; Agent can show that principal suffered 
no real damage - p. 344; Agent can show that loss is inevitable- 
p. 344; Measure of damages- pp., 34P, 344; Principal entitled to 
recover compensation paid to third parties-p 345; Agent entitled 
to rectify his mistake-p. 346; Measure of damages for negligence 
and other breaches of duty-p. 346; Measure of damages for 
fraud of agent- p 347; Conversion by agenU p. 348; Agent not 
liable for remote loss-p. 348; Loss of profits - p. 349; Actual 
loss may vary - p. 349. 

S, Z13. An agent is bound to render proper accounts to his 
principal on demand. 

{CUed atp.SSii. 


Bynt^sis. 

Agent’s duty to render proper account to the principal-p. 
^4; Difference between the Snglish & Indian law on the sub- 
jeoi-p. 885; Agent liable to account to principal only-^p. SS&; 
Dut^ of partners to account- p. 386; Duty of a Karta of a Joint 
family to aocount-p. 387; Duty of protnotera to account- p. 887; 
Duty of a factor to aecouut-p. 368; What is meant W tenditiehi 
of aoOTunt-p. 388; Time for rendeting acccunt-p. 391; Mode 
of teldiig the Account - p. 392; Ee« opening of settled itOOOUdls 





fttwi whioli AMMtnt re* 

ei4rM||*|^ 901^ DiiSIsiexieie betireeii the n-0ptamg W 

wd grvia$r Ibe p^noipal kave to surohaive am iWbli% 
tlMrlMtoonnt'p. 399; Whe can claim aooom<t8~ P< Acc^ttltjfc^ 
ilk. oe# of 4oiiii^pnn(»mils>p. 4(^: Whab bhe aocotmto akbuai 
mdeae-p. 404; How lar asent bound by his own aooount9<f>. 4M; 
Sl^^kiple of equity in suits for aooounts*p. 406; when ooeouitt 
Chib not maintainahle-p. 408; Conym^tinsr money suit into aoooQi|t 
aait*jp. 4t>8; Bes Jndioata-p. 406; Place of oanse of aotion*p. 409; 
Himitation-p. 409; Periodical acooonts-p. 409; Express contract 
not imoessary for liability to acoount-p. 409; Disputing prinoi 
pal's tide-p. 409; Affent remunerated by salary-p. 409; Form of 

Buit-p. 409 > 

S. 214 It is the duty of an agentf ia cases of diflwnlty» to 
lute aU reasanaUe diligence in communicating with bis prind« 
pall and in seddng to obtain his instroctions 

CCited dtp, 360). 

Synopsis. 

To seek instructions of the principal in oases of difficulty 
and to follow them-p 360; Besult of disobedience of instruc- 
tions-p. 361. 


Agmt'* 4<ns' 
to ocmsHiah 
Mto «ita 
prlnslosl 


S. 215. If an agent deals on his own account in the basa* 
ness of the agency without first^ obtaining the consent of his 
principal and acquainting him with all material drcnmstances hu ownaa* 
which have come to his knowle^e on die subject, the principal oDnntln bssi- 
may repudiate the transactioni if the case shows either that any .***?'**’ 
material fact has been dishonesdy concealed freon him by the oipai'a ^ 
agent, or that the dealings of the agent have been disadvantageous aooMnt 
to him. 


Illustrations 

(a) A directs fi to sell A!e eatate B buys the eatato foi himself in the name of 
0 A, on disoovenng that B has bon^ht the estate tor himself, may ropodiate 
the sale, if he can show that B has dishonestly concealed any matenal fwrt, 
or that the sale has been disadyanta geons bo him 

(b) A directs B to sell A’s estate B, on looking over the estate before selling it^ 
duds a mine on the estate which is unknown to A B informs A that be 
wishes to buy the estate for himself, but eonoeals the discovery of the imne 
A allows B to bay, m igaorande of the existence of the mine. A. on disoovoring 
that B knew of the mine at the lime he bought the estate, may either lepudiate 
or adopt the sale at his option 

{Cited at p. 362). 

Synopsis. 

Agent’s duty not to deal in the business of the ag¬ 
ency on his own aocount-p. 332; Bight of principal when 
agent deals on hiS own account in business of agency without 
principal’s oonsent-p. 362. 

S. 216 If an agent, without die knowledge of his prinS^pel, FriDaquiiB 
deels in the husiness of the agency on his own account inslMdl risht tobsM- 
ofmi account of hie principal the principal, is entitled to 
from the i^eirt any benefit whidi may have reealted to Vm fimn ^ own 
the transaction Msoont u 

buiaasi as 
•ewwy 

lllttstraUon 

A dure^ B, Jus ageui, to buy a oertam hohss for him* B tolls A it 
kaphOt bo b«>Qght> and baya ths hooso Me fahhaklf, A mty, On dikooTiniig 
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va ftwlfc ^ ^ 

Frmmpsl^d ritht t0 Wixefit gained by tbe agent dealing 
en bie own account in boaine^a of agency^p* 364$ Agent becom^ 
inf eoller orpurohasejvp. 365; Fairneeeof unfairness or trans* 
action how far material-p. 867; Agent lending own money*p J67$ 
Brakera-p. 868$ No approbating and reprobating-ix 368; Prinei^ 
pal^s rights to profits*p. 368; Secret profits made by agent^p. 
862; profits not acquired in course of agency-p. 364; Forfeiture 
of oommission-p. 864; Knowledge of Prineipal-p. 364; Exception 
to the general rule-p 366; Custom or usage to the contrary-p. 
866; Unauthorized profits of agents-p; 367; payments authorized 
by custom-p. 367; Agreements against the agent’s duty are 
void-p. 368; Agents dealing with the principal himself-p. 
368 ;Qifts to agents-p. 371; Agent purchasing property becomes 
a trustee. 
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S. 217 An agent may retain, out of any sum* received on 
account of the principal in the business of the agency, all moneys 
due to himielf in respect of advances made or expenses properly 
incurred by him in conducting such business, and also such re** 
muneratioa as may be payable to him for acting as agent. 

(Cited at p. 578). 

Synopsis. 

Deduction which the agent is allowed to make-p. 378; 
Agent’s right to remuneration founded on express or 
implied contract p. 417 ; Express agreement oonolu- 
sive-p. 418; Implied contract-p. 419; Commission only on 
transactions directly resulting from the agency-p. 422; Agent 
must have done what he was employed to do-p. 426; Work 
must be done in reasonable time-p. 426; Agent must have 
acted as agent to entitle him to remuneration-p. 426; Work must 
have been done as work in the agency-p. 427; Agent must have 
done work himself-p. 427 Work must be properly done to earn 
commission-p. 427; Mere taking trouble does not entitle 
agent to remuneration-p. 428; Principal not bound to accept 
disadvantageous terms-p. 428: Remuneration may be payable 
even though the principal acquires no benefit-p. 428; Special 
contract making remuneration only payable it agent’s services 
profitable to principal-p. 43L 

S. 218. Suluect to such deductioiis, the agent is bound 
to pay to his principal all sums received on his account. 

{Cited at p. 374) 

Agent’s duty to pay life ^incipal all the sums receiv^ 
on the principal’s aooount-p. 374; Payment in respect of void 
or illegal trauBaotione-p. 875; Other cases-p. 376; ExceptionS'^p. 
377; Agent of joint prinoipals^p* 877 Accounting by joint 
ogeuta and sub agents-p. 378. 
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iCiUd at p. 43S). 

Synopdt. 

When agent’s remuneration beoomes dne-p. 432; Agent for 
■ale (birokersl-'p. 433; Broker for negotiating lease-p. 437: Clerk’s 
muraneration when services left without consent-p. 437; Life 
Aasoranoe companies-p 437; Damages for wrongfully prevent* 
iog agent from earning remuneration-p 438; No remuneration 
in respect of unlawful or wagenng transactions-p. 441; No 
remuneration in cases of misconduct or breach of duty>p. 442. 

S 220 Aa agent who is guilty of miseonduet m ika 
business of the agency is not entitled to any remuneration in 
ro^ct of that part of the business which he has miscon* 
ducted. 


Illustrations 

(a) A employs B to reooTer ],0U«J0n topees from 0, and to lay it opt on good 

secoity B recovers the 1,00,000 rupees and lays out 90,000 mpees on good 
seonnty, but lays out 10 000 rupees on secunty which he ought to have known 
to be had, wheieby A loses 2,000 rupees B is entitled to remuneration for 
reoovenng the 1,00,000 lupeos and foi investing the 90,000 rupees He is not 
entitled to any reinuneiation for investing the 10,000 lupees, and he most make 
good tho 2,000 lupees to B [Hio in the Act bat it should obviously be A] 

(b) A employs R to reoover l 000 rupees from B Through B B misoonduct the 
money is not recovered B is entitled to no remuneiation for his services, 
and must make good the loss 

(Cited at p 446). 

Synopei^ 

Agent not entitled to remuneration forbneiness miBootiduC" 
tecUp. -W6; When agent can recover for extra services-p. 445; 
Quantum meruit-p. 416 

S. 221 In the absence of any contract to the eontreryj an 
agent is entitled to retain goods, papers and other property 
whether moveable or immoveable, of the prindp^ remived 
by himy until the amount due to^faimself ior commission disbur* 
sements and services in respect of the same has been paid or acc*« 
ounted for to him 

(Cited at p. 463). 

Synop^M. 

Lien defined-p. 463; Possessory lien of agents-p 464; Jun¬ 
ker’s ]ien-p. 46B; Pactors*p. 466; Wharflngers-p, 468; Creditor 
advancing money on the godown system-p 468; Attorney’s hen- 
p 468; (conditions of agent’s Hen-p. 471; The property must be 
in the possession of the agent-p 471; The possession must be 
lawfully* 472, The possession of property must be acquired 
in the same capacity as thet in which the Uea is ctoimed*’P» 472; 
Xacp of an agent oonftnad to what is due to him as iuoh-p* 
48®; Must bo no agreement inconsistent with tbe ^ lien^P* 
478; No lien on property intrusted to agent for special pur^ 
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41% 'lira of tiih««gatiH< 4l9d; SMttiliaiitimii of »oti of ih» 
■alNt|oat hy the priaoipal-p. 4S% Stow ea sgent'e Us& jHkf 
be eoforead>i>-.48% How lun lost ot extmgnisbed-p. 488; How 
far lien effe^ve against third persons-p. 4^6. 

Other DtUkt ofAgente 
Sgtucfitit. 

Agent’s duty to perform his undertahiBg-p. 36®,‘ Agtait 
must not use material or information acquired in oontse of 
agenoy- p. 873; Liability to pay interest when arises^p. 379; 
Agent’s dnty to present oorrert aoeounta-p. 88D; Eneot of 
minting principal’s property with his own-p. %1; Mode of 
keeping aooonnts-p. 882; Principal’s right to inspect the agent’s 
aooonnts^. 883; Agent’s duty not to deny the principal’s title 
to the property entmsted to him as agent-p. 409; Duties of 
partioular classes of agents-p. 412; Auotioneers-p. 413; Bro- 
kers-p. 416. 

Prindpal’a Duty to Agent. 

S. 222. Ihe employer of aa agent is boend to indemnify 
him against the contoqnenees of aU lawful acts done by such 
agent in oMrcise of the authority conferred upon him. 

Illuetrationa. 


egsatetobs 

m.. —_ * 

inilWHmllM 
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eon* in 
goeaethk 


(•) B, it SinsapnE, andar inBtnietians from A of OalontU, oontraots with 0 to 
deliver cgrtain ^ode to bun A does not send the good® to B, and 0 snes 
B for breach of contract B inform8 A of the snit and A authorizes him to 
defend the snit B defends the smt, and is compHjled to pay damages and 
ooete, and incors expenses A le liable to B for snob damages, costs 
and expenses ^ 

(b) B, a broker at Calcutta, by the orders of A a B^rohant there, contracts 
with C for the parohase of lO casks of oil for A '^Afterwards A refuses to 
receive the oil, and 0 sues B B informs A, who repudiates the contract 
altogether. B defends^ but niisuooessfal and has to pay damages, and costs 
and inoura expenses A is liable to B for such damages, costs and 
expenses. 

Sympsia. 

Agent’s rights of reimbursement end indemnity against 
the principal-p, 447; Law in India: Agent to be indemnified 
against oonsefjuenoes of lawful aofcs-p. 449; 0. i. f. contraot 
with commission agent-p. 460; No indemniti^ in respect of 
any act or transaction which is unlawful obviously or to the 
knowledge of agent-p. 462. 

S. 2SS. Where Me pOTiM mployt anodier to de M actt 
anditfaeegMt the ad in Mod feilbp tlie eiuq^eyer is lisM* 
te itideMitly llie egent ggemii the eMseweMes ef tiial ed# 
IImm ft cense M iiufiry to the riglils ol tiUrd pdrsens. 
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(CM-.,..*). 

S^opsU 

jP^otpal’s duty to indeinmfy-p. 466 . 

8f Za WliMe «m penwn employ* anotlMr to do u act 
lehddi » ciimiBal, dw oneployer ia not liable to ibe 
a p e Wi eiAer open an oapn** or an impliod promiae, to in- 
dottmlfy bim agiUMt die eoBaeqaeiicea of that act. 

Illustrations 

(a) a employB B to beat 0 , and agreoh to mdemnliy him agaioBt all eonao^iienoaa 
aoA B tharoQpoa bdaia 0 , and baa to piiy danagaa to 0 for ao doing A 
ia not Uabla to iodamnify B for those damages. 

<b) Bt the proprietor of a nearapaper, pablishes, at A's roftnast a bbal ^pop 0 ia 
the paper, and A agrees to indcmoify B agamst the Qonaeqaonoee ot tiM pnb* 
Jioatiou, and all costa and damages, of any action in respect thereof, B is sued 
by 0 , and has to pay damages, and also incurs expenses A is not liable to B 
upon the indemnity 

(Cited at p. 466y 

Synopsis 

The loss or liability must be a direct oonseqaence of the 
execution of the agency-p 457; Acts not authorised by the prin¬ 
cipal or not subsequently satisfied by him-p 458; Lack of au¬ 
thority due to principal’s default-p. 460; No indemnity in con¬ 
sequence of agent’s own negligence, default, insolvency, or 
breach ef duty-p. 460 

S. 225 The principal must make compensatioii to hit agent 
in respect of injury caused to such agent by the principalis negL 
act or want of skill. 


Illustration 

A employs C as a bnoklayei m bnilding a hoase, and pats np the scaffolding 
himself The sosffoldiug is anskilfally pot ap, and B is in conseqaenoe hart A 
must make compensation to B 

(Cited at p, 461). 

OTHER DUTIES OF THE PRINCIPAL TO HIS AGENT 

Synopsis 

PrincipaPs duty to keep the agent employed according tp 
the terms of the contract-p. 447; Rights of agents in respect of 
the goods bought bv him in his own name-p. 486; Rififbt of agent 
to interplead^p. 486; Right of agent to an aooount-p. 487; Agent’s 
light of retainer out of sums received on principaPs aoeount- 
p. 4W; Agent has no right to sue principal on contracts entered 
mto on hie behalf-p* 487i 

Effect of agency on contract with third persom. 

Si *28 Contracts eMured into throoghL an agent, and 
aris^ from mtU done 

an i na nanaa naannesr and anii hava 'Wnj aanwi sagas aansaoianflicw 
iwtf ilieaantfsadiM^eM aMidane ^ Aa 
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lUuetraHons 

(a) A burs goods from B, knowing that he is an agent for Aoir sale bnt not 
knowioj^ who is the prinoipsl. B*b prinoipal is the person entitled to claim Aiotn 
A the price of the goods, and A cannot, in a suit by the principal, set*off 
against that claim a debt to himself Jhrom B. 

(b) A, being B*e agent with authority to receive money on his behalf receives from 
0 a snm of money dne to B. C is discharged of his obligation to pay the sum in 
question to B. 

(Cited at p. 489). 


Principal how 
far bound 
when agent 
exceeds 
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Principal not 
bound when 
excess of 
agent’s antho- 
rity is not 
separable 


Conseqaeuces 
of notice 
given to agent 


What acta of agents bind their principa]8-p.489 ; Acts within 
actual or apparent scope of authority-p.489 ; Express authority 
p.490; General authority-p.490; Authority by estoppel-p.490; 
Fraudulent notice of agent iinmaterial-p.494. 

S. 227. When an agent does more than he is authorized to 
do, and when the part of what he does, which is within his 
authority, can be separated from the part which is beyond his 
authority, so much only of what he does as is within his authority, 
is binding as between him and his principal. 

Illustration 

A, being owner of a ship and cargo authorizes B to procure an insurance for 
4,000 rupees on the ship. B procures a policy for 4,000 rupees on the cargo A is 
bound to pay the premium for the policy on the ship, but not the premium for the 
policy on the cargo. 

(Cited at p. 515.) 

S. 228. Where an agent does more than he is authorised to 
do, and what he does beyond the scope of his authority cannot be 
separated from what is within it, the principal is not bound to 
recognise the transaction. 


Illustration 

A authorises B to buy 500 sheep for him. B buys 50Q sheep and 200 lambs 
for one sum of 6,000 rupees. A may repudiate the whole transaction. 

{Cited at p. 515) 

Synopsis 

Duty of the third person to aHcertain the authority of the 
agent-p. 616 ; PrincipaPs liability when the agent exceeds the 
authority-p. 617 ; Limited authority of the agent-p. 620; Private 
instructions-p. 620; Notice of excess of authority-p. 621; 
Equitable obligation of principal for benefit derived-p. 622, 

S. 229. Any notice given to or information obtained by the 
agent, provided it be given or obtained in the course of the business 
transacted by him for the principal, shall as between the principal 
and third parties, have the same legal consequence as if it had 
been given to or obtained by the principal. 

Illustrations 

(b) a is employed by B to buy from 0 goods, of Which C is the apparent owner, 
sad buys them soOorduigly, In the oourse of the tresty for the sale, A lesms 
that the goods resBy belonged to P, but B is ignorant of that foot, fi is not 
entitled to set'Olf S debt owing to him from 0 against the price of the foodg. 
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4^ in employed by B to buy firom G goods of which 0 is the apperent owner. 
A WASilmorebo was so employed, a servant of 0, and then learnt that the goods 
really balotiged to B, but B is ignorant of that fact laspite of the knowledge of 
his agent, B may set off against the price of the goods a debt owing to him from C. 

(Cited at p, 510). 

Synopsis 

Notice to the agent when and how far equivalent to notice 
to principal-p, 610. 

S. 230* In the absence of any contract to that effect, an 
agent cannot personally enforce contracts entered into by him on 
behalf of his principal, nor is he personally bound by them. 


Such a contract shall be presumed to exist iu the following 
cases :— 

(1) Where the contract is made by an agent for the sale or 
purchase of goods for a merchant resident abroad : 

(2) Where the agent does not disclose the name of his 
principal : 

(3) Where the principal, though disclosed, cannot be sued. 

(Cited at p, 523J 

Synopsis 

Agent acting as principal-p. 523 ; Agent when can sue-p. 
624; Contract to the contrary-p. 624; Joint Hindu family-p. 
626 ; Agency coupled with mterest-p. 526 ; Right of agent to 
sue for money paid by mistake etc. p-527 ; Presumed exceptions . 
Foreign principal-p B27 ; Principal undisclosed-p 628 ; Brokers- 
p. 631 ; Negotiable instruments-p 531;, Pro-note executed by 
guardian-p. 633; Benamidar pro-note holder-p. 533; Principal 
not liable-p. 634; Deed executed in agent’s name-p. B34; 
Sovereign States as principals-p« 634; Defendant’s right where 
agent sues in his own name-p. 634 ; Effect of settlement with 
principal-p. 636. 

5. 231. If an agent makes a contract with a person who 
neither knows nor has reason to suspect, that he is an agent, his 
principal may require the performance of the contract; but the 
other contracting party has, as against the principal, the same 
rights as he would have had as against the agent if the agent 
had been principal. 

If the principal discloses himself before the contract is 
completed, ffae other contracting party may refuse to fulfil 
the contract, if he can show that, if be had known 
who was the principal in the contract, or if he had known 
Aat the agent was not a principal, he would not have entered 
into Ae contract. 

(Cited at p, 535)^ 

5. 232, Where one man makes a coutraet with another, 
neither knowing nor having reasonable ground to suspect that 
the other is an agent, the principal, if he requires the performance 
of Ae contract, can only obtain such performance simject to the 
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JUu&tration 

A, who owte KK) rapeee to B, sells 1,000 rupees, worth of nee to B A is 
acting as agent for 0 m the transaction, bat B has no knowledge noi reasonable 
ground of suspioion that such is the oai»e 0 cannot compel B to take the noe 
without aUowiiig him to set-off A's debt. 

{Cited at p. $36,) 

Synopsis, 

Equities between agent and third party-p.538. 

S. 233. in cases where the agent is personally liable, a 
person dealing with him may hold either him or his principal, or 
both of them, liable. 


Illustration 

A enters into a contract with B to sell him 100 bales of cotton, and afteiwaids 
discovers that B was acting as agent fot C A may sue eithei B or C, or both, for 
the pnos of the cotton 

(Cited at p. 639.) 

Synopsis. 

Suit against principal and agent jointly or alternatively- 
p. 639 ; Creditor’s election-p. 640. 

S> 234. When a person who has nowde a contract with an 
agent induces the agent to act upon the belief that the principal 
only will be held liable, or induces the principal to act upon the 
belief that the agent only mil be held liable , he cannot afterwards 
hold liable the egent or principal respectively. 


{Cited at p. 643.) 

S. 235. A person untruly representing himself to be the 
authorised agent of another, and thereby inducing a third person 
to deal with him as such agent, is liable, if his alleged employer 
does not ratify his acts, to make compensation to the other in 
respect of any loss or damage which he has incurred by so 
dealing. 

{Cited at p. 566.) 

Synopsis. 

Representation may be implied-p. 671; Representation 
must be effeotive-p. 671; Agent assuming authority-p. 671 ; 
Representation on a point of law-p. o72; 

S. 236. A person with whom a contra^ has been entered 
into in the character of agent is not entitled to require the 
performance of it if he was in reality acting, not as agent, hut 
on Us own account. 


Synopsis 

Principal fictitious or non-existent-p. 676. 


{Cited at p, 674. 
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S. tSt. Wmb as agMl 1 mh» witomit amhoritir. dkme aiBla iMbiUty of 
m immnttA ablagatisM t» lliird iteniHw od bebdl oi fan iHriadyiJ, 
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wAmieMBmaA obligatioiit were wiAm the scope of iJio agewt^e aoUwete 
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IUu$tratiom 

ti) A QODBigns goods to B for sale, and gives his mstrootions not to sell ander a 
filed pnoe. C, being igaorant of C's mstfrocUons, enters into f ccotiact w*lh 
B to boy the goods at s pnoe lower than the reserved price. A s buUu. 
the contract. 

(b) A entmate B with negotublc lustromeuts endorsed in blank. B sells them to 0 
in violation of private orders from A, The sale is good 

(Cited at p. 516.) 

Synapsis 

See under section 228. 

S. 238. Mitrepreientalions made, or frauds committed, hy Eflect on 
agents acting in the course of their business for their principals, agreement, of 
have the same effect on agreements made by such agents as if 
such misrepresentations or frauds had been made or committed irand by 
by the principals ; but misrepresentations made, or frauds agent 
committed, by agents, in matters which do not fall within their 
authority, do not affect their principals. 

Illtistirations 

(a) A being B’s agent foi the bale of goode, induces 0 to buy Ibein by a 

misrepiesentation, which he was not authoiized by fi to make The contiaut 
la voidable, as between B and C, at the option of 0 

(b) A. the captain of B’b ship, signs bills of lading without having leceived on boaid 
the goods mentioned theiein The bills of lading are void as between B and 
the pretended consignor. 

(Cited at p. 502j 

Synopsis 

Misrepresentation by principal or ajrent where agent or 
principal has knowledge of the true facts-p. 504; money etc. 
misappropriated by agent-p. 504; Money etc. received by or 
applied for benefit of, principal-p. 504; Crown not liable for 
wrongs of public agent-p-606; Corporations-p, 505; Trade 
Unions-p. 607 ; Effect of judgment in tort against principal or 
agent: contribution-p. 507; misrepresentation by agent as to 
credit, etc. of third persons-p. 607. 

Other Matters-Synopsis 

Liability of the principal for wrongs of agont-p. 496; 

Torts committed by the agent-p. 496; Act done during course of 
employment-p. 602; Admissions by agents-p 608; Agent’s 
admissions when evidence against the principal-p. 508; Bights 
of principal in respect of property intrusted to an agent-p. 644; 

Bififht to follow property into hands of third persons-p. 644; 

Privilege from distress of goods and chattels in hands of 
agent-p. 644; Bribery of agents-p. 5^; Rights of principal 
where agent bribed-p. 545; Rights and liabilities of the principal 
on contracts made by agent-p. 546; Grown may sue or be sued 
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on coiifcnwts made fey public 4^ent-p* 646; Priijoipal may sue 
or be mied in his own name-p. 546; Foreign principals-p, 648; 
Deeds-p* 6^ ; Effect of particular customs or usages^p* 548; 
Dealings with money and negotiable tiieeurities-p. 548; Settle¬ 
ment between principal and agent affecting rights of prinoipal-p. 
649; Pmid, misrepresentation, or knowledge of agent may be 
set up in an action by the prinoipal-p. 660; Settlement with or 
set off against agent affecting rights of prinoipahp 551; Right 
of set off-p 662; Where the agent has a lien-p. 664; Payment 
to or settlement with agent-p. 654; Principars liability for 
agents crimiral aots-p, 565; Criminal liability-p, 666; Liability 
of agents in respect of contracts made by them-p. 568; Agent’s 
liabUity by contract to third party-p. B69; Auctioneer-p, 660; 
Construction of contracts to ascertain the liability of the agent-p, 
662; Admissibility of parol evidence of intention-p. 664; Verbal 
Gontracts-p. 666; Cffeot of judgment against principal-p. 666 ; 
Agent shown to be the real principal p. 666; Liability of the 
agent when the principal is a corporation-p. 666 ; Liability of 
public agents for acts done and contracts entered into ^ on behalf 
of the State-p. 666. 



APPENDIX B. 

THE powers-Of-Attorney Act, 1882. 

(Act no. vu of 1882.) 

An Act to amend the law relating to Powers-of-Attomey. 

For the purpose of amending the law relating to Powers-of- 
Attomey ; It is hereby enacted as follows:— 

1. This Act may be called the Powers-of-Attorney Act, 
1882. [t applies to the whole of British India ; and it shall come 
into force on the first day of May 1882. 

2- The donee of a power-of«a,ttorney may, if he thinks 
fit, execute or do any assurance, instrument or thing in and 
with his own name and signature, and his own seal, where 
sealing is required, by the authority of the donor of the power; 
and every assurance, instrument and thing so executed and 
done, shall be effectual in law as if it had been executed or 
done by the donee of the power in the name, and with the 
signature and seal, of donor thereof. 

This section applies to powers-of-altorney created by 
instruments executed either before or after this Act comes into 
force. 

3. Any person making or doing any payment or aci in 
good faith, in pursuance of a power-of-attorney, shall not be 
liable in respect of the payment or act by reason that, before 
the payment or act, the donor of the power had died or become 
lunatic, of unsound mind, or bankrupt, or insolvent, or had 
revoked the power, if the fact of death, lunacy, unsoundness of 
mind, bankruptcy, insolvency or revocation was not, at the 
time of the payment or act, known to the person making or 
doing the same. 

But this section shall not affect any right against the 
payee of any person interested in any money so paid ; and 
that person shall have the like remedy against the payee as he 
would have had against the payer, if the payment had not 
been made by him' 

This section applies only to payments and acts made or 
done after this Act comes into force. 

4. (a) An instrument creating a power-of attorney, its 
execution being verified by affidavit, statutory declaration or 
other sufficient evidence, may, with the affidavit or deolarabion, 
if any, be deposited in the High Court within the local limits 
of whose jurisdiction the instrument may be. 

(b) A separate file of instruments so deposited shall be 
kept; and any person may search that file and inspect every 
instrument so deposited; and a certified copy thereof shall be 
delivered opt to him on request. 
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(o) A copy of an instrument so deposited may be presented 
at the office and may be stamped or marked as a certified copy^ 
and, when so stamped or marked, shall become and be a 
certified copy. 

(d) A certified copy of an instarummt so deposited shall, 
without further proof, be sufficient evidence of the contents 
of the instrument and of the deposit thereof in the Higfh 
Court, 

(e) The High Court may, from time to time, make rules for 
the purposes of this section, and prescribing, with the concur^ 
rence of the Provincial Government, the fees to be taken under 
clauses (a), (b) and (c). 

(f) * H. <* ♦ 

(g) This section applies to instruments creating powers- 
of-attorney executed either before or after this Act comes into 
force. 

5. A married woman, whether a minor or not, shall by 
virtue of this Act, have power, as if she were unmarried and of 
full age, by a non-testamentary instrument, to appoint an 
attorney on her behalf, for the purpose of executing any 
non-testamentary instrument or doing any other act which she 
might herself execute or do ; and the provisions of this Act, 
relating to instruments creating powers-of-attorney, shall apply 
thereto. 

This section applies only to instruments executed after 
this Act comes into force. 

6. {Act XXVIII of 1866, s. 39, repaled,) Rep by the 
Act, 1891 (XII of 1891). 



APPENDIX C 

Addenda 

(i) An agent to buy or sell diitinguUhed from vendor or 

purchaser (Article 10). 

Add before para 1 :— 

‘The essence of sale is the transfer of the title to the 
gfoods for price paid or to be paid. The transferee in sUch case 
becomes liable to the transferor of the goods as a debtor for 
the price to be paid and not as an agent for the proceeds of 
the <^-sale. The transferor is not concerned with any subse¬ 
quent fluctuations in price and loss or gain to the goods. The 
essence of agency to sell is the delivery of the goods to a 
person who is to sell them, not as his own property but as 
the property of the principal who continues to be the owner 
of the goods and therefore entitled to control their sale, as for 
instance, to fix their price, to dictate the terms of re-sale or 
to re-sell the goods. He cannot demand the price of the goods 
before re-sale but only such proceeds as accrue to him on 
such re-sale. Where by the terms of Ihe contract between 
the Government of Mysore and a company, the company were 
appointed the selling agents of oil manufactured by the 
Government bound to keep regular books of accounts of all 
oil received or sold, to remit the sale proceeds less commission 
to the Government bankers and liable for all money.s recoverable 
on sales effected without raising any question of bad debts, and 
the Government had also the right to fix the minimum prices 
at which oil should be sold, by the agents, it was held that 
the contract between the parties was one of agency and not 
of sale.^ 

Sitaramchar Y, (government of Mysore, 8 mys. L. J. 386. 

(ii) Nomenclature of parties not conclusive evidence of 
relationship-actual facts must be looked into (Article 16). 

Add after 'favouring buyer' in para 1 :— 

‘One who under an overriding contract undertakes to do 
his best to find a market for the manufacturer’s stock, who is 
given some special advantages, mich as a special discount or 
preference in complying with his orders, but who in each 
particular contract acts as a buyer from the manufacturer and 
sells at whatever price he can get, unless—as is sometimes the 
case*he is, by a special provision in the overriding contract, 
forbidden to sell too cheaply or required not to spoil the market 
by asking too much. 

Agent's authority may be express or implied (Article 28). 

' Add at the end of para 1 on page 104:— 

£» Art 
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'Th© authority of an agrent may, according to S. 186 ba 
express or implied. When it is to be inferred from the 
circumstances of the case, things spoken or written, or the 
ordinary course of dealing, may be accounted circumstances 
of the case. Even if the agent has acted in excess of his 
actual authority the liability of the firm remains, if the 
contracting party has been led into an honest belief in the 
existence of the authority to the extent apparent to him. 
Even if fraud is committed by agent for his own benefit the 
firm IS liable if the agent is acting within the scope of his 
implied authority.- 

Raia Sir Bis^essarda^ etc v Kahalihnnd etc A I. R. 1946 
Nag. 121; Ram Pertap v. Q. Marshall, 26 Cal 701 P C, 
Dmabandhu Saha v. Abdul Latif Moll a, A 1. R 1923 Oal 167 : 
Barwiok V. Englisn Joint Slock Bank, 2 Ex 269, Lloyd v Grace, 
Smith & *Co , (1912) A C 716 & Vurdhman Bros v RsKlhakishan 
Jaikishan, A. I R 1924 Nag 79 relied upon 

Relations between principal and sub*agent (Article49). 

Add before the la^tpma *— 

8 195 of tlie Oontiact Act implies the power of ievocation 
in an agent m the Oise of a suhstitul^d agent It cannot be 
said that because the agent is lesponsible to the principal toi 
negligence in the seleolioii ot a siilj'.titulud agent his hands 
would be tied as soon ns lie the nomination and that the 

principal alone can revoke the lunnnirilion 

Ramthandva Lafhai y Chintibhai Lalhhn. AIR 1944 
Bom 76^214 I 0 42 

Liability to pay interest when arises (Aiticle 6.3) 

Add before At tale (N 

‘There is nothing in Oh 10 Contraet Ad, which deal- 
with “agency” to suppoit the claim of interest bv the principal 
against the agent iii respf^ct of amount receiv^ed by the agent 
foi the use ot his principal lliuiet the English law which raav'^ 
be guide when the Coiitiact Af t is client no agent is liable to 
pay interest upon money received hv him to the use of his 
principal, except where he receives or deals with the money 
improperly, and m breach of Ins duty or lofasL'd to pay it over 
to the principal on doniand. 

The co-sharers who were the members of a Mohammadan 
family executed a deed by which one of them was appointed 
a mutwalli and was authorised to collect the debts due to the 
family and distnbiitethc same among the oo-sharers according to 
their shares. No provision was made for the payment of 
interest The mutwalli having taile^d to make the payments the 
executants co-sharers brought a suit agiinst the mutwalli to 
recover the amounts that may be found due to them out of the 
realisations made by the mutwalli. Tlie plaintiffs also claimed 
interest on the amounts sought to be recovered " 

Held that (1) the position of the mutwalli was that of 



, iS) ih& mutwdjli did not distribute the money when 
reidised the case wa$ one of mere detention of money ; 

(8) therefore in tlie absence of any demajid iJy the plaintiffs 
the mukwalU was not liable to pay interest for the period 
before ^the institution of the suit. 

Chaudhury Mohammad Bux v. Chaudhuru Zahrul Ilaq^ 
A. 1. R, 1946 Pat 19G; Turner v. Buikinsliaw, (1867) 2 Ch.A. 4 ot, 
relied on, 

Agent's duty to render proper account to the principal 

(Article 66). 

Add Ifefore para 1 :— 

‘When an ag’ent dies without rendering account to his 
principal, his es^ato in the haiids of hib legal roprt‘sentative is 
liable for wliatever may he found due to the principal on 
account ; the principal can file a suit for an account against 
the legal representative for the determination of the amount 
duo from the deceased rtg<Mit, but the legal representative earinot 
be called upon to render an account in the technical forensic 
sense in winch Ihe agent himself would be liable in an ordinary 
suit for rehdition of accounts. In such r suit filed by the 
principal against the deceased agent’s legal ropreHenlative the 
burden of proof primarily lies upon the plaintiff, and it is for 
the court to take an account on such materials as are laid before 
it by the parties and determine what amount, if any, was due to 
the plaiptiff from liis deceased agent.’ 

I\tvi^liotitnd VaHiidco v. Ramktif^hmi (hv’ind, A. I. R. 1945 
Horn. 21-(Cahe law discuss*‘d). 

Agent’s right to remuneration (Article 68), 

Add before para 1 •— 

“The plaintiff*, a eoinmi^sion agent, introduced the 
defendants, agents ol a (Jeiman indjjulactiiring firm, to the 
iniinagcment of aeotUn. mill, K, and as a result a conftraet was 
entered into under wliicdi the German Firm was to sell, and the 
cotton mill was to buy two sets of e(»U<)n spinning machinery 
packed and delivered F 0. B. Hamburg. In consideration of 
the same the defendatits’ manager wrote a letter to the 
plaintiff undertrikijig to pay tlio 1.01(»r ti suj)i of 6000- “after 
the satisfactory expiry and conclusion of the K. husiriess.'’ 
Subsequently, as the cotton mill K was not in a position to pay 
for the two sets of machinery contracted for, further negotiations 
took place and a fresh contract was entered into under which 
the manufacturers were to supply only one set of machinery, 
and this contract was duly fulfilled. The plaintiff sued the 
defendants for Rs. 6,000 on the basis of the letter written to 
him by the'defendants’ manager. The defendants resisted the 
claim on the ground that the first contract had not been 
carried through, but admitted thoir liabitity for Rs. 3,0(X) in 
respect of the second contract. 

Held, that th« words “after the satisfactory expiry and 
conclusion of the K busineae’^ in the letter of the defendants’ 
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maBagren mtant paymant oaly after the coiapletioD of ^the 
contract, and the *Wtiafactory expiry and concision” of that 
contract would take place only after the goods had been shipped 
and the buyer had paid for them against delivery of the 
shipping docmments or of the goods ; and as that contract was 
not fulfilled the plaintiff was^ not entitled to claim the full 
amount of Rs. 6,000. 

Chinnasuoami v C. doctor & Go. A. I. R. 1944 Mad, 646. 

Agant*fl right to remuneration Article 66). 

Add after para t \— 

A broker wbo is employed by a seller to introduce him 
to a prospective buyer is entitled to be paid whatever is m the 
circumstances the usual commission on all contracts resulting 
from that introuction. It may be a question whether a particular 
contract results from the introduction or not. Once the parties 
have as a result of the introduction been brought into business 
relationship by means of a contract then entered into, it may 
well be that a subsequent contract carries no commission for 
the broker because the subsequent contract is the fruit not of 
the introduction but of the satisfactory business relationship 
which the introduction established (second contract held resulted 
from introduction)- 

Va}arshak Seth Apcar v. Standard Caal Co. Ltd , A. I. R 
1943 P. C. 159= 209 I. C. 132. 

Liability of the principal for wrongs of agent (Article 74). 

Add before para 4~ 

*In a case of" tortious art by agent under prinnpars 
direction, each is liable to party injured’. 

London and Lancashire Insurance Co Ltd. V. Benoy Kiishna 
Mitra, 78 C. L. J. 129. 

Admissions by agents (Article 75). 

Add at the end of para 1 

‘The acts of a Oovernmeut Officer bind (he Government 
only when he is acting in the disoharee of a certain duty within 
the limit of his authority, or if ho exceeds that authority, when 
the Government in fact or iii law, diiectly or by implication, 
ratifies the excess. Therefore an admission by an executive 
officer of a cantonment that a license of cantonment land has 
the ownership of the trees standing thereon, will not bo binding 
on Government.’ 

Sujan Singh Ahluwalia v. Govemor-GemrsI in Councih 
A. I. R. 1944 Pesh. 34. 

Agent cutting trees for principal and using same later 
Agent not liable for price of trees to their owner. {Ibid). 

Agertt acting as principal (Article 78). 

Add at the end of para 1 

^A broker contracting as broker cannot sue or be sued 
personally whether principal was disclosed or not.’ 



Jwrey Khimji v, Chmnkarm, A. I. E, 1944 Nag. 279. 

Romiiii^ df the payment of money 

fooeiTad hy him for the nee of third person (Article 87). 

Add at the end of fiara 1 

^^Where a principal has allowed kn ai^ent to make payments 
of money for him, the knowledge of the agent must be imputed 
to the principal. In such a case the principal cannot be heard 
to say that he was acting under a mistake of fact when the 
agent who made the payment and who was permitted to do it, 
was aware of all the facts.’’ 

Shiva Prasad Singh v. SHschandra Nandi, A. F. R. 1943 
Pat. 327=^2101. G. 426. 

Determination and revocation of agent's authority (Article 
90). 

Add before Articlf 91 

‘An agency, unless it is for a fixed term, obviously 
continues and may be terminated at the pleasure of the principal. 
By, its very nature it is personal, neither transferable nor 
assignable and depends entirely on the agreement maede with 
the principal. 

Premji Damodar v. L. V. Oovindji & Co., A. L R. 1943 Sind 
197. 

Modes of revocation (Article 95) 

Add before para 1 

In Sohrabji Dhunjihhoy v. Oriental Government Security 
Life Assurance Co. Ltd., in the case of a chief agent of an 
insurance company, a period of two years was held to be a 
reasonable notice of termination under S. 206 of the Indian 
Contract Act. 

A. I. R. 1944 Bom. 166, cited at p, 437. 

When authority is irrevocable (Article 97). 

Add before para 1 

‘Section 202 of the Indian Contract Act is wide in its terras, 
but it makes nn departure from the English law. Under thift 
section, as under the English law, some specific connection must 
be shbwn between the authority and the interest, and there must 
also be an agreement, express or implied whereby the authority 
is given to secure some benefit which the donee is to obtain by 
reason of the authority. * 

Ramachandra iMlbhai v. Chinuhhai Lalbhai. A. I. R. 1944 
Bom. 76=2141.0.42. 
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ABANDONMENT 

of ageacy, wrongful, measure of damages, 595 
of business of agency when amounfs to renunciation, 613 

AOOJEPTANf^E 

unconditional, of the ai t b> the assumed piiiicipal essential for 
1 atification, 246 

ACCOUNT 

agent how fai bound by hib own, 404. , 

agent liable to, to principal only, 385 
agent’s duty to preserve coirect, 380 
agent’s duty to tender proper, to the principal, 384, 651 
agent’s ifglit of letainer out of sums received on principal’s 
account, 487 

agent’s light to demand 487 
by agent of joint principals, 403 
duty of a kavta of a joint family to, 387 
• duly of fact 01 to, 388 
duty of partners to, 386 
duty of piomotois to, 387 

express contract not necessary foi liability to, 409 
failure to keep and pieseive toiiect, lesult of, 381 
giving leave to burchaige and falsify the, and re opoing of, difife 
1 ence between 399 
mode of keeping, 382 
mode of taking, 392 

money suit convei ting of, into suit for, 408 
periodical 409 

piincipal’s light to demand, 384 
principal’s light to inspect the agent’s 383 
print ipWof pquit> in suits for, 406 

lend it ion of, meaning ol, 388 ^ 

le opening ol settled when allowed, 395 
tune fi 0111 A\lmh settled, bhoiild be re-opened, 398. 
rights and liabilities of successors and representatives of the 
paities lelatiug to, 402, 661, 
settled, ro-openiug of, when allowed, 395 
suit for, 
foim of, 439 
limitation foi, 409 
place of c aube of action, 409 
when not maintainable, 408 
time foi rendeiing, 391 
what should be included in, 404 
who can claim, 400. 
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ACKNOWLEDGMENT 

by partner, authority 0*1, 132, 

of debt by wife, whexi huaband^bound by, 95. 

ACQUIESCENCE 

authority by, aee under ‘EstoppeP. 
ratification by, 268. 

ADAT SYSTEM 

kachi, in cotton business in Bombay market, 161. 
pakki, of the Bombay market, 156, 167. 
whether a wagering conttact, 160. 

ADMISSION 

by agent when evidence again.st principal, 508, 652. 
by Government officers, 652. 
by officer of company, 509. 
by pleaders, mukhtars and counsels, 123 
by solicitor or counsel, 609, 

ADULTEBY 

by wife, effect on implied authority, 95. 

ADVANCES 

by agent in the buflines.g of agency, such agent disHnguished from 
creditor, 82. 

of money on godown sy.stem by creditor, lieu, 468. 
principaPs duty to raimburse the agent for, 447, 448 
when make authority of agent irrevocable, 609, 

See also under 'LieiP. 

ADVERSE TITLE 

when an agent can acquire, in the property of principal entrusted 
to him, 409, 410, 

AGENCY 

and theory of confidence, 10. 

consent of both principal and agent retpiired for creation of, 71. 
consideration for, not necessary, 55, 70. 
constitution of, 65. 
by estoppel, 77, 80. 

by express appointment by the principal, 76. 
by implication of law, 

frbm conduct of parties, 77, 80. 
from situation of parties, 86. 
father and son, 86. 
husband and wife, 87. 
from the necessity of the case, 97. 
by aubseqtuent ratification, 101. 
definition oft 3. 

distinguished from other possessory rights, 31, 

distinguished from partnership, 28. 

founded on Contract, 3. 

how relation of, constituted, 70. 

law of, 4. 
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S2iiisli$li law bow for holisful in inten^reting 8^ 
history of, 8. 

no, between wrongdoers, 69. 

no particular form of agreement necessary for, 71« 
nomenclature of pai'ties not conclusive evidence of relationship of, 
34, 649. 

termination of, 59^. See upder 'Termination’ and 'Bevocation.’ 
which requires special qualifications, 69. 

AGENT 

acting as principal, 523, 631; 652. 

acts done by, during 'course of employment,’ meaning of, 502. 
acts of, when and how far binding on the principal, 489. 

fraudulent motive of, immaterial, 494. 
acts within actual or apparent scope of authority of, binding on 
principal, 489. 
admissions by, 508, 652. 

when evidence against the principal, 508. 

See also under ‘Admissions.’ 

advancing money distinguished from a mere creditor, 32. 
appointment of, see under 'Appointment of agent’, 
authority of, see under ‘Authority of agent’, 
bankruptcy of, when terminates agency, 622. 
breach of duty by, see under ‘Breach of duty’, 
bribery of, see under ‘Bribery’. » 

cannot personally enforce, nor be bound by contracts on behalf of 
principal, in the absence of any contract to that effect, 623. 
presumption of contract to the contrary, 524. 
classes of, 42. 

arhatias-pucca and hacha, 50. 

auctioneers, 47. 

bankers, 52 

brokers, 44. 

del credere, 48. 

factors, 44 

for sale or purchase, 44 
general, 42. 
masier of ship, 51. 
mercantile, 43. 
ship broker, 52. 
ship husband, 52. 
special, 42. 
stock brokers, 46. " 
universal, 43.* 

committee or manager of a lunatic not an, 62. 
competency of alien enemy to appoint, 64. 
a drunkard to appoint, G4. 
a married wcman to appoint, 63. 
contracts by, enforcement and legal consequences of, 489. 
contracts made by, liability of principal, see under ‘Liability.’ 
definition of, 12. 

del credere, see under ^Del Credere A^nt.’ 
delegation of authority by, sfee under ‘Delegation.’ 
distiDguished from a mere messenger or a person used merely as 
a mechanical aid or instrument, 93. 



from lb traaii^o^ 10, 19. 
fMtki Md wMliraitor* 81. 
from m*iiidep«dddeat oontrMtor, 16. 
from an ordinary servant, 14. ^ 

duties of, see under ^I>at[es^ 
equities between, and third party, 588. 
eaoeediaiE authority, liability of principal, 517. 

principal bow far bound, 515. 
fraud by, eflbet on agreements, 502. 

gratuitous, amount of skill and diligence required from, 887. 
guardian of a minor not an, 62. 
held to be agents, 86. 

commission agents in a foreign country, 86. 

oo^harers, 36. 

joint Hindu family, 86. 

other cases, 89. 

receiver, 87. 

solicitor and pleader, 87. 
stevedores, 87. 

incompetenoy to appoint, due to unsound mind, 59. 

inducing to act on belief that principal will be held exclusively 

liable, consequences of, 543. 

liabilities of, see under ^Liabilities.’ 

limited authority of, effect of excess of, 620. 

misrepresentation by, as to credit etc. of third persons, whether 
action maintainable against principal, 507. 
misrepresentation by, effect on agreements, 602. 

with knowledge of true facts, 504. 
not disclosed, right of parties to a contract made by, 585. 
notice to, when and how far equivalent to notice to principal. 510. 
of necessity, 97. 

mere stranger cannot be, 100. 
personal disqualification to act as, 67. 

Government, 68. 

interest opposed to that of the principal, 68. 
one agent for both parties, 68. 
personal liability of, minor or of unsound mind, 66i 
personally liable, alternative liability of principal or, 539. 
creditor’s election, 540. 

principal not bound when excess of authority of, is not sspa-^ 
rable, 515. 

private instructions to, by principal how far binding on a third 
person, 520. 

public, Grown not liable for wrongs of, 505. 

rights of, gee under ^Sights.’ 

rights of principal when, bribed, 545. 

suing in his own name, defendant/s right, 584. 

supposed to be principal, performanpe of contract with, 586, 

to buy or sell distinguished from a vendor or purehaber, 21. 

torts committed by, when principal liable for, 496. 

what acta of, bind the principal. 469. 

when bound by contracts on behalf of principal, 528, 524. 
when can sue, 524. 

agency coupled with interest, 526. 
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joint Hindu tmmily, 526^ ^ 

ri^t of, to me for moner pa*id iff mMnfce# 
vliD may be an» 85* ^ 

who may employ, 55. 

only major and of eonnd mind call emtdoy ikDi 56. 
AOBEEMEMT 

againet the agent'e duty ie void, 868. 
by agent, iSee *Oontraote.’ 

" effect on, of mierepresentation or fraud by agent, 60S, 
meaning of, 2. 

no particular form of, neceesary for creating agency, 71, 

ALIEN Enemy 

capacity to act aa principal or agent, 64. 

AMBIGUOUS AUTHORITY 
construction of, 179. 

APPARENT AUTHORITY 

of agent, nature and extent of, 165, 

APPOINTMENT 

agency by express, by the principal, 72. 
of agent. 

by corporations, 75. 

by deed, 72, 78, 

by implication, 77. 

by parol, 70, 71. 

py word of mouth, 70, 71, 74. 

by writing, 72, 74. 

not necessary in writing, 74. 

to be in writing when so required by the statute, 72. 

See also under 'Agency’, ‘Agent’, ‘Authority’ and ‘Creation’, 
ARBITRATION 

authority to refer to, 280. 

other authorities implied in, 282. 

ARHATIAS 

kacha, 51. 
meaning of, 50. 
pucoa, 51. 

See also under ‘Adat system.’ 

ABCHITEOT 

authority of, 124. 

ASCERTAINMENT OP AUTHORITY 
duty of third person lor, of agent, 516, 

AUCTIONEER 

and auction defined, 47. 
authoi!ity of, 112. 
duties of, 413. 



AtrmOBlTT OF AOENT 

Mto vitiiiB aotuftl or apparent scope of, pp tbp prineipeJ, 

^ 489 . 

apparent, 165. 

iMKs^rtaiAmpat of, doty pf third peneioo tor, 616. 
by eaboi^eU liS7, 490. 
by implication, IdQ. , 

coostnictioii and proof of, a qiioslion of fact, 186. 
whon Conferred in writing, Ifl. 
when conferred in writing, but not nnder seal, 180. 
when given in ambiguous terms, 179. 
when implied, 171, 175, 192. 
when not given, under seal, 180. 
when unwritten or verbal, 165. 

See also under ^Construction of authority.^ 
coupled with interest irrevocable, 605. 

coupled wit^interest not affected by principal being subsequently 
married or declared an alien enemy, 625. 
coupled with obligation when irrevocable, 610. 
conferred by custom or usage, 146. 
by ratification, 170. 

by subsequent adoption of unauthorised acts of agent by 
principal, 170. 

in writing must be construed strictly, 171. 
defined and explained, 102. 
delegation of, 292, see under delegation’, 
determination of, 592. 
direct, 107. 

duty of third person to ascertain, 516. 
elements which constitute, 

authority directly and intentionally conferred by some volun¬ 
tary act of the principal, 107. 

authority arising from emergency or Supervening necessity, 
162. 

authority by estoppel, 167, 490- 
authority by ratification, 170. 

authority by subsequent adoption of the unauthorized acts of 
the agent by the principal, 170. 
authority conferred by custom or usage, 146. 
authority inferred from an established course of dealing in 
the particular business, 161. 

authority inferred from previous conduct of the principal, 167. 
direct, 107. 
implied, 104. 
incidental, 108. 

excess of, principid’s liability for, 517. 
not separable, 
notice of, 521. 
principal not bound, 515. 
wbeh autiiority limited, effect of, 620. 
eapresB, defined, 104, 490. 
extent of, 106* 
general, 102, 106, 490. 

general words relating to, constructin of, 171, 





ig mbtgnoiifl tama, 179* 

tangoage usad to b# conatraad in tha Ugbt of tbo vorroimdiiig 
oireimkotageOOf 177. 

parol avidonee to show stirroondiiig, of partiea w1i0b admig- 
aible, 177, 

vorda most bo looked at io eonoeetioxi witb the content as 
wall as with the general objects of the power, 175. 

^#0 also under *Gons^etion,’ 
implied, defined, 104. See also under 'Implied authority/ 
may be eapress or implied, 102, lOS. 
of parrioulpr aganta 
.anctieneers. 112. 
brokaitf, 111. 
insurance brokers, 112. 
ship brokers, 112. 

directors and agents of companies, 189. 
factors, 114. 
insurance agents, 127. 
legal practitioners, 120. 

other professional agents, 127. 
manager of business, 140, 
other misosllaneous persons. 141. 
partners, 128. See also under 'Partners.’ 
servants of railway companies, 140 
ship masters, 116. 

paiiily exercised, revocation of, 609. 
relating to arbitration, 230. 

other authorities implied in, 2B2. 
relating to legal proceedings, 282. 
to compromise, 238. 
to make admissions, 236. 

in criminal cases, 287. 
to receive process, 232 
to sign and verify pleadings, 235. 
relating to negotiable instruments, 223. 
authority implied in, 227. 

authority to fill up blanks in a negotiable instrument, 229 
construction of authority, 226. 
power of attorney, 225. 
special agent, 225. 

renunciation of, see under ‘Henunciation.’ 
revocation of, see under 'Bevocation.’ 
termination of, 592. 

by revocation of authority by the principal, 597. 
what amounts to exercise of authority, 5%. 
when takes effect, 603. 
of Biib-agent, 600. 
to borrow and pledge, 209. 

implied authority in the authority, 210. 
liability of principal for money borrowed without autho¬ 
rity, 211. 

to execute a deed must be conferred by a deed, 78 
to give land on lease, how conferred, 194. 
what it implies, 186. 
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to mftke 13S, 506u 509. See ateo 

to maniNie hminmm or laadad property^ 818. 
estate agent, 228. 
general agent, 228. ^ 

general manager, 220. 
gomashia, 220. 
husband and wife, 220. 
manager, 221. 
manager of an estate, 221. 
station master, 221. 
to pnrchase land, 198. 
how conferred, 198. 
what other powers it implies, 194. 
to receive or make payments, how conferred, 198, 207. 
power implied in the, to receive payment, 202. 
rights and liabilities of,^ debtor on such payment, 207. 
to sell goods or other personal property, 211. 

what does it imply, 213. 
to sell land, by implication, 192. 

cannot ordinarily be inferred from mere general authority to 
act, 188. 

construction of, 185. 

how far terms of authority binding, 191. 
mode of conferring, 187. ^ 

specification or discription of land forming the subject of, 
necessary, 189. 

time of sale must be specified, 189. 
when to be under seal or registered, 187. 
to take land on lease, how conferred, 198, 
when irrevocable, 605. 

BAD DEBTS 

remuneration of agent in respect of, 418. 

BANK MANAGEB 

carrying separate business on his own account, 870. 
implied authority of, 148. 
misappropriation by, liability for, 504. 
unauthorised act by, 517. 

BANKER 

and banking, defined and explained, 52. 
functions of a bank, 58. 
lien of, on principal’s property, 465. 
relationship between a customer and a, 53. 

BANKRUPTCY 

of agent, when determines the agency, 622. 
of principal, termination of agency by, 620. 

BXIjL of exchange See under ‘Negotiable Instruments’. 
BORROW 

agent’s authority to, how conferred, 209. 
authorities implied in the authority to, 210. 

liability of principal for money borrowed by agent without autho¬ 
rity, 211. 
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eat when rasiiHe in fotfeitnre nf rettnmeinirtioni MS. 
eustom or usage permitting the agent to ac^ in* void, 
liability of agent for, B81. 

not to deal in the bosinees of agency on hie own account, 
362, 364. 

fairness or unfairness of the transaction how far mate¬ 
rial. 367. 

to act acoording to the directions of the principal and in 
their absence according to the custom ol the trade, 331. 
to exercise skill and diligence, measure of damages for, 
336, 342. 

to keep the principal’s property separate and to preserve 
correct accounts, 980. 

to pay all the sums received in the course of agency, 374. 
to perform the undertaking, 362. 
of agent, no remuneration in cases of, 442. 

profits accuriDg from agency even by, must go to the principal. 
369. 

aslso nfirfer "^Duties." 

BBIBEBY 

rights of principal against an agent in respect of bribes received 
in the course of agency, 363, 548. 
rights 41 principal where agent bribed, 545. 

BBOKEB 

authority of, 111. 

insurance borker, 112. 
ship broker, 112. 
defined and explained, 44. 
distinguished from a factor, 44. 
duties of, 415. 

employed to sell cannot himself become the buyer, 358. 
for sale or purchase, 44. 
for stock, 46. 

when bound by contract with third persons, 531. 
when can sue, 531. 

BUBDEN OF PBOOF. 

for validity of contracts m lucid intervals, 61. 

BUSINESS OF AGENCY 

abandonment of, when amounts to renunciation, 613. 
agent may not deal in, on his own account, 352. 
agent lending own money, 357. 

principal’s right to benefit gained by agent dealing on his 
own account, in, 354. 

efiFect on agreements of misrepresentations made or frauds com¬ 
mitted by agents actmg in the coarse of, 503« 

CAPACITY 

to act as agent, 66. 

personal disqaalifioation* 76. 

one agent for both parties, 68. 
to employ on agent, 66. 





alien eiieiti3r, 64. 
drunkards, 
married women, 68. 
minor 66. 

person of unsound mind, 65, 59. 
to ratify by the principal a oontraot made by an SEOnt, 264. 
CABS OF PBOPERTY 
agent’s duty to, 380* 

CIVIL LIABILITY 

of principal for criminal and penal acta of agent, 490. 

OO-AGENTS 

See under 'Joint-Agents.’ 

COMPANY 

promoters of a, acts of, principal not liable, 634. 
COMPENSATION 

to an agent for injury caused by principal’s neglect, 461. 

COMPROMISE 

authority of agent to, 238. 

CONSENT 

of both principal and agent required to constitute agency, 71. 
CONSEQUENCES 

legal, of contracts entered into through an agent, 489. 

of notice to or information obtained by the agent, in the 
coulee of the business of agency, 610. 
of inducing agent or principal tO act on belief that principal 
^ or agent will be held euclusively liable, 648. 
CONSIDERATION 

not necessary to support a contract of agency, 55, 70. 
CONSTRUCTION 

of authority, see under 'construction of authority.’ 
of contracts conferring certain special kinds of authorities, 166. 
of contracts to ascertain the liability of agent to third persons, 
562. 

of general words in power of authority, 171. 
of powers of attorney, 180. 

CONSTRUCTION OP AUTHORITY 

a question of fact, 185. 
conferred in writing, 171. 

must be construed strictly, l71. 
given in ambiguous terms, 179. 
in writing but not under seal, 180. 
relating to arbitration, 280, 
legal proceedings, 232. 
negotiable instruments, 223. 
to bonsDW and pledge, 209. 
to give land on lease, 124. 
to manage businesp or landed property, 218. 
estate agentsi 222, 
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gmMi ngmtf 288. 
gfiMnl m«ii«g6r» 280* 
l^aiiiiiditi., 290. 
lifttdiwd wd wife» 220. 
managtr, 221. 
mwftger 5f an «0lato, 221. 
station master, 221. 
to pnroliaBe land, 19S. 
to receive or make payments, 198, 207. 
to sell goods or other personal property, 211 
to sell land, 185« 
to take land on lease, 198. 
verbal, 185. 

CONTRACTS 

construction of, to ascertain the liability of agent, 562. 
definition of, 2. 

entered into by agent on behalf of his principal, in the absence of 
any contract agent cannot personally enforce them, nor is he 
personally bound by them, 528. 
contracts to the contrary, 524. 
presumption of contract to the contrary, 624. 

where agent does not disclose name of his principal. 524. 
where contract made by agent for sale or purchase of 
goods for a merchant resident abroad, 524. 
where principal, though disclosed, cannot be sued, 524 
verbal, by agent with third persons, 565. 

OONTEAOT ACT. 

not eahaustive of the law of contract, 4. 

saving of usage or custom of trade, 7. 

what law a|;g>licable in cases not governed by, 5. 

See also Appendix A, pp. 626 to 640 

CONTRAOTUAL 
obligation, 1. 

CONVERSION 

by innocent agent, 681 

00-PEINCIPALS 

See under ^Joint-Pnncipals.’ 

OOBPOEATION 

appointment of agents by, 76. 

how far liable for the wrongs of their agents, 506. 

CREATION 
of agency, 56. 

See also under 'Agency’. 

CUSTOM 

authority of ageM conferred by, 146. 
evidence of, 147. 
in'Bombay, 155. 

Bombay silver market, 155. 

usage ei the Bombay market knows as pakki adat eyetem, 
166, 157. 

instances ofjreasonable, 154. 
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unreftNonable, 156. 

ol kacha adat sy$t^ in cotton bnsineni m marjcfttt 161. 

of Lyalipnr and Amritsar marirots, 160. 
na\:ing of, 7. 

DAUAOES 

agent entitled to rectify his mistake, 346, 
for agent violating his obligations to his principal, 342. 
actual loss sustained must be proved, 842. 
agent can shovr that principal sujffered no real damage, 844. 
agent can show that loss would be inevitable, 844. 
agent not liable for remote loss, 348, 848. 
measure of, 844. 

when actual damage need not be proved, 843. 
for wrongfully preventing agent from earning remuneration, 438* 
measure of, for fraud of agent, 847. * 

for loss of profits, 349. 

for negligence and other breaches of duty, 346. 
on conversion by agent, 348. 
on the basis of actual loss which may vary, 348. 
principal entitled to recover compensation paid to third par 
ties, 346. 

remote or indirect not allowed, 348. 

DEATH 

agent’s authority after principal’s, 618. 
agent’s duty on termination of agency on principal’s, 621. 
termination of agency by death of the principal, 616. 
by death of the agent, 621. 

DEBTOR 

rights and liabilities of, after payment to creditor’s agent, 207. 
DEDUCTIONS 

which an agent is allowed to make in account suits, 378. 

DEED 

executed in agent’s name, liability, 534. 
suing on a, 548. 

DEFINITIONS 

of admissions, 508. 
of agency, 3. 
of agent, 12. 

of apparent authority, 165. 
of arhatias, 50. 
of auction. 47. 
of auctioneer, 47. 
of authority, 102. 
of banker, 52. 
of banking, 52. 
of broker, 44. 
of dtl credere agent, 48, 
of delegation, 292^ 
of express authority, 104, 490. 
of factor, 44, 
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mt OEEDHEE AGENT 

cfxiBimijBtAioti of, 50, 
definition of, 48. 
duties of, 48, 49, 60. 
liabilities of, 48, 49, 60. 

DELEGATION OF AUTHOEITY 

by agent, 292. 

arising from unforeseen emergencies, 300. 
by aoqtuiesoence of principal, 301. 
by trade usage or custom, 296. 
competent where no discretion or skill required, 298. 
general rule against, 292. 
nature of business necessitating, 297. 
regarding ministerial and mechanical acts, 299, 
when agent may delegate his authority, 292. 
when cannot be delegated, 292, 302. 
authority against public policy, 296. 
authority to do an illegal act, 294. 
judicial authority, 295 
meaning of, 292. 

DIFFERENCE 

between the re-opening of the account and giving the principal 
leave to surcharge and falsify the account, 899. 

DILIGENCE 

duty of agent to exercise due, in the performance of his duties, 
335. 

to use all reasonable, in communicating, 350. 
effect of negligence to exercise, 335, 541, 342, 346. 

DISCLOSURE 

meaning of, 529. 

DISMISSAL OF AGENT 

termination of agency by revocation of authority by the principal, 
597. 

DISOBEDIENCE OF INSTRUCTIONS 

liability of agent for, 335, 361. 

DISTINCTION 

between agent acting gratuitously and agent acting for reward, 
387. 

of agency from partnership, 28. 

from other possessory rights, 31. 
of agent advancing money from mere creditor, 32. 
of agent from independent contractor, 16. 
from mere messenger, 33. 
from ordinary servant, 14. 
from trustee 10, 19. 

of agent to buy or sell from vendor or vendee, 21, 

DUTIES 

rights and, relative terms, 328, 
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of n factor to accoxmt, d88. 
of a hotria of a joint family to accoupit. 287. 
of partners to aoooont, 866. 
of promoters to account, 387. 

DUTIES OF AGENT 

agreements against, void, 368. 
contractual, 331, 

to communicate with the principal, 350. 
to exercise skill and diligence, 335. 

agent acting gratuitously and agent acting for reward, 
distinction between, 337. 

to follow the directions of the principal and in their absence 
the custom of the business, 331. 
departure from instructions, 335. 
to perform his undertaking, 352. 

to seek instructions of the principal in oases of difficulty and 
to follow them, 350. 

result of disobedience of instructions, 351. 
fiduciary, 352. 

not to deal in the business of agency on his own account, 352. 
not to deny the principal’s title to the property entrusted as 
agent, 409. 

not to use material or information acquired in course of 
agency, 373. 
exception, 374. 

on termination of agency by principal’s death or insanity 621. 
to keep principal’s property separate, and to preserve correct 
accounts, 380. 

eflFect of mingling principal’s property with his own, .381. 
to make full disclosures when dealing with the principal 
himself, 369. 

to pay interest when arises, 879. 

to pay to the principal all the sums received on the principal’s 
account, 374. 

deductions which the agent is allowed to make, 378. 
to render proper account to the principal, 384. 
nature and extent of fiduciary, 330. 
of particular classes of agents, 412. 

' auctioneers, 413. 

brokers, 415. 
factors, 412. 

rights and, relative terms, 328. 
to principal, 329. 

twofold, contractual and fiduciary, 329. 

DUTIES OP PEINOIPAL 

to keep the agent employed according to the terms of the contract 
of, agency, 447. 

to pay remuneration, fee, or commission fee for the service 
rendered, 417. See also under ‘Eemuneration.’ 
to indemnify against consequences of all lawful acts done by such 
agent in exercise of his authority, 447. 449. Se€ also under 
'Indemnity.’ 
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OF TSZBD FEBSON 
to ttsceratm the Authority of the agents 
KTFECT 

of judgment against principal, 5^5, 

EFFECT OF AG|;NCY ON DEALINGS WITH THIED PEBSONS 

Xtt abnormal conditions where principal la undisclosed, 
liability of agent, 524, 528. 
liability of principal, 686 
liability of third ]|)erson, 586. 

In normal conditions where principal is disclosed 
liability of agent, 65d. 
liability of principal, 586. 
liability of third person, 585 
EMERGENCY 

authority arising by, 162 
when }UBtifie8 employment of sub-agent, 300 
EMPLOYMENT 

liability of principal for wrongs of agent for acts done during 
course of, 502 

ENFORCEMENT 

agent cannot, m the absence of any contract personally enforce 
contracts entered into by him on behalf of his principal, 523 
contracts to the contrary, 526 
presumption of, 525 
agent when can sue, 524. 

wheie the agent does not disclose the name of his principal, 
524 

where the contract is made by an agent for the sale oi pur¬ 
chase of goods for a merchant resident abroad, 524 
Avhere the principal, though disclosed, cannot be sued, 524 
of I ontiacts entoied into through an agent, 489 

a( ts within actual or apparent scope of authority of agent, 
489 

authority by estoppel, 490 

express authority, 490 

fraudulent motive of agent immaterial, 494 

general authority, 490 

what acts of agents bind their principals, 489. 

EQUITABLE OBLIGATION 

of principal for benefit derived, 522 
EQUITIES 

between agent and third party, 5B8 
EQUITY 

principle of, in suits for accounts, 406 
ESTOPPEL 

agency by, holding out, 80, 

authority by, 167, 490. 

principle of, in relation to third parties, 11« 

principle of, relating to minors, 59. 



ibdiitiMiibility of parole of intdot^on, 564. 

ci#»iii’a adbo^sions whoo, against the principal, 608. 

of ratification, 274. 

EXECUTION OF DEED 

authority to, must bo 

cotiierred by a deed, 7B. 

EXCESS OF AUTHORITY 

by agent, principars liability, 617. 
principal how far bound, 515. 

where not separable from real authority, pnncipal not boundi 
516. 

notice of, of agent to a third person, principal not bound, 621. 
when authority of agent limited, effect of, 520. 

EXPRESS AUTHORITY 

definition of, 104, 490. 

EXTRA SERVICES 

when agent can recover for, 445 

FACTOR 

authority of, 114. 
definition of. 44. 
duties of, 412 
for sale of goods, 

termination of authority of, 609. 
rights of, 466. 

FALSE REPRESENTATIONS 

by a person as agent, effect on agreements, 502, 503. 

FOREIGN PRINCIPAL 

agent of, presumed to contract personally, 523, 524, 527. 
cannot sue or be sued for contracts made by agent, 527. 

FORFEITURE 

of commission by agent, 364. 

FORM 

of renunciation of agency, 614. 

FORUM 

m accounts suits, 409. 

FRAUD 

committed by an agent, effect on agreements, 502. 
liability of principal for, of agent when arises, 502, 503. 
of agent, measure of damages for. 347. 

FRAUDULENT REPRESENTATION 

liability of principal for agent’s, 602, 603. 

GIFTS 

to agents, 371. 

GRATUITOUS AGENT 

duty to exercise skill and diligence, extent of, 337, 342. 
HOLDING OUT 
agency by, 80* 





Mxmm> AND WIFB 

implied Authority of wife to aoknowledgo huebmid^a debt, 

authority presumed from co-habitation as man and wife, $6. 
implied authority of wife to pledge busband^s orediti 90. 
when separated by mutual consent, 9l. 
where no agreement as to maintenance, 92. 
where living apart without the husband^s consent, 98. 
where living apart in consequence of husband^s misconduct 
etc., 98. 

where wife committing adultery, 95. 
revocation of wife’s authority, 97. 

ILLEGAL 

transaction, payment in respect of, 375, 

IMPLIED AUTHORITY 

in the authority of agent to borrow, 210. 

relating to negotiable instruments, 227. 
of agent, defined, 104. 
of child to pledge parent’s credit, 97. 
of director and agents of companies, 139. 
of partners, 128. 

to acknowledge, 132. 
to borrow, 130. 
to lease, 133. 
to mortgage, IBl. 
to settle accounts, 133. 
of wife, to acknowledge husband’s debt, 95. 
to pledge husband's credit, 90. 

IMPLIED RATIFICATION, 261, 275. 

IMPLIEDWARRANTY 
of agent’s authority, 566. 

INNOCENT AGENT 
conversion by, 681. 

INDEMNITY 

agent entitled to, if lack of authority due to principal’s default, 
460. 

agent not entitled to, for acts not authorised by the principal or 
not subsequently ratified by him, 468. 
agent to be indemnified against consequences of acts done in good 
faith though these cause injury to the rights of third persons, 
465. 

agent to be indemnified by the employer against consequences of 
all lawful acts done in exercise of authority, 449. 
agent’s right to, against the principal, 447, 

none, in consequence of agent’s own negligence, default, insol¬ 
vency, or breach of duty, 460, 

none, in respect of a transaction unlawful obviously or to the 
knowledge of agent, 452. 

nondiability to, of employer of agent employed to do a criminal 
act, 465. 

to entitle the agent to, the loss or liability must be a direct con- 
seiiuenGe of the execution of the agency, 457. 
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lault oanaitig Itm ia mutual, 459. 

.OmiPXNBENT CONTBAClTOfi. 
defined, 19. 

distinguished froW agent, 19. 

INFOBMATION 

obtained by agent during course of business, legal Consequences 
of, 610. 

INJURY 

caused to agent by the principal’s neglect Or want of skill, com^ 
pensation payable, 461 
INSANITY 

agent’s duty on termination of agency by principal’s, 621. 
termination of agency by, of the agent, 622. 
of the principal, 619. 

IRREVOCABLE 

when authority of agent, 606. 

JOINT-PRINCIPALS AND JOINT AGENTS 

accounting by joint agents, 378. 

accounting in case of joint principals, 403. 

agent receiving money on behalf of joint principals, 877 

clubs and other associations, 316. 

co-owners, 321. 

directors of companies, 325 

joint-agents, 323. 

authority of, does not survive, 324. 

when given for public purpose it survives, 324. 
prima facie authority is valid if executed by all the, 326. 
joint creditors, 322. 

joint tenants and tenants-in-common, 316, 
managing committee, 323. 
members of committee, 323. 
partners, 315. 

provisional committee, 323. 
relationship in the case of, 314. 

JUDGMENT 

against the principal, effect of, 565. 
bar to a suit by recovery of, 690. 

KNOWLEDGE 

by principal of agent’s unauthorized transaction, effect of, 364, 
LIABILITY 
of agent 

construction of contracts to ascertain, of agent, 562. 
does not exist for remote loss, 346. 
actual loss may vary, 349. 
loss of profits, 849. 
for breach of trust, 583. 
for dealing on his own account, 852, 354. 
for disobedience of instructions, 861. 

^geut entitled to rectify his mistake, 849, 
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tor fibilint to follow difoo$ionB tiie priaoipfdt 8M, MS- 
for oe^igenoe m the ei^eroiee of okill md diligmae, 885. 

for torte committed by an act or omisaioD within the scope of 
his authonty^ 406. 

in respect of contracts made by them with third persons, 559. 
in respect of money received, 676. 
in respect of wrongs committed on principal’s behalf, 580. 
joint or alternative with that of principal in cases where the 
agent is personally liable, 539. 
creditor’s election, 540. 

none for wrongs of co-agenfce or sub-agents, 584. 
signing a negotiable instrument, 532. 
to pay interest, 379. 
to render proper accounts, 384. 

to principal only, 386 
to repay to third person, 590. 

' when principal is a corporation, 565 
when shown to be the real principal, 565. 
of auctioneer selling for an undisclosed principal, 560. 
of corporations for wrongs of their agents, 505. 
of Crown, none for wrongs of public agents, 605 
of karta of a joint Hindu family for executing a promissory note. 
583. 

of minor for a pro-note executed by a guardian, 533. 
of pretended agent, 566 

agent assuming authority, 571. 

measure of damages for breach of warranty of agent’s autho¬ 
rity, 672. 

representation may be implied. 571. 
must be effective, 571. 
on a point of law, 572. 
of principal, 

for criminal and penal acts of agent, 555. 
for misrepresentation by agent as to credit etc. of third pers¬ 
ons, 607. 

for wrongs of agent, 496. 

acts done during course of employment, 502. 
misrepresentations made or frauds committed by agents 
acting in the course of their business for their princi¬ 
pals, effect on agreements, 503. 
torts committed by the agent, 406. 
inducing belief that agent’s unauthor^ed acts were authorised, 
516. 

none for acta of promoters, 534. 
on contracts made by agent, 546. 
when agent exceeds his authority, 617. 

where money or properly of a third person in misappropriated 
by agent, 604. 

money received by or applied for the benefit of principal, 
504. 

of public agents for acts done and contracts entered into on behalf 
of the State, 566. 

nene to ihird persons for money due to them, 680. 
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of iad ropreoeotatives of parting reljatiof to aoc0apt,4O2. 

of tiiird partiejit 585. 

inrhon pripeipal diacloaod, 686. 
when principal foreignert 687. 

'vrlicp principal i^ndisclosed. 686. 
when special prOviflion in the contract, 688. 
where agent haa a personal interest in the sobject-matter of 
the contract, 688. 

when personal, of agent in the case of negotiable instruments, 52L 

LIEN 

of agent»on principal’s property, 463. 

conditions precedent to the accrual of, 471, 

confined to what is due to him as such, 473* 
must there be no agreement inconsistent with, 473. 
possession must be lawful, 472. 

posaession of property must be acquired in the same capa¬ 
city as that in which, is claimedi 472. 
property must be in the possession of agent, 471. 
confined to rights and interests of principal, 476. 
definition and distinction between general and particular,463. 
how enforced, 482. 

how far effective against third persons, 486. 

hOw lost or extinguished, 483. 

of arhatias or factors, 466. 

of attorney, 468. 

of auctioneer, 4G3,"465. 

of banker, 466. 

of broker, 463, 466. 

of creditor advancing money on the godown system, 468. 
how lost or extinguished, 483. 
of arhatias or factors, 466, 
of attorney, 468. 
of auctioneer, 463, 466. 
of banker, 463, 465- 
of broker, 463, 466. 

of creditor advancing money on the godown system, 468. 
of factor, 466. 
of Avharfinger, 468. 

none, in property entrusted to agent for special purpose inconsis¬ 
tent therewith, 174. 

none, on money and negotiable instruments, 478. 
sums for which, can be claimed, 479, 
right of agent to interplead where, 486. 
waiver uf the right, 476. 
possessory, 464. 
of sub-agents 

when exists, 480- 

ratification of acts of the sub-agent by the principal, 482. 

LIFE ASSUBANCE COMPANIES, 

agency terminated, right of agent to commiesion on future pre* 
miums of assured introduced by him, 437. 

LIMITATION 

in suits for account, 409, 
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authority of the ag6Ut» 520, 

U>AN 

authority of Ugent to contract, 209. 

MANAGE 

ai^ent’fl authority to, buainees or laaide4 property, 21S« 

MANAOEB 

of businesa, authority of, 140. 

MINOB 

competency of a, to appoint agent, 56. 
guardian of, not agent, 62. 

liability of, for pro-note executed by guardian, 533. 
personal liability of agent who is a, 6 d. 
whether a, may be employed as agent. 65. 

MISAPPROPRIATION 

of money or property of a third person, liability of principal. B04. 
money received by or applied for the benefit of principal, 504. 

MISREPRESENTATION 

by agent as to credit etc. of third persons, liability of principal 
for, 607. 

by principal or agent with knowledge of true facts, responsibility 
of principal to third person, 604, 

made by agents acting in the course of their business for their 
principals, effect on agreements, 502, 503. 

do not affect the principals if matters do not fall within 
the authority of agents, 503. 

MODE 

of keeping accounts, 382. 
of taking accounts, 392. 

received by or applied for the benefit of principnl, B04. 

MONEY 

liabilities of agents in respect of, received, 576. 

of third person misappropriated by agent, libility of principal 

BO 4 . 

responsibility of agent for the payment of, received by him for 
the use of third person, 578. 

MOTIVE 

fraudulent, of agent immaterial for binding the principal if act 
within the scope of agent’s authority, 494. 

NEOLIGENOE 

gratuitous agent hoW far responsible for, 387, 342. 
measure of damages for, 346, 

NEGOTIABLE INSTRTJMTNT 

signed by agent, liability, 581. 

NON-LTABILITY 

of employer of agent to do ^ criminal act, 456, 
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NOTICE 

GonBequ^iices of, givan to agant^ 610, 
for revocation of agent’s authority, ^1. 
form of, 603. 

of excess of agent^s authority, 691. 

to agent when and how far equivalent to, to principal, 510. 
NEGOTIABLE SEOUBITIES 
dealings with money and, 543. 

OBLIGATION 
contractual, 1. 

equitable, of principal for benefit derived, 522. 
nature and sources of, I. 

PABOL EVIDENCE 

of intention, admissibility, 564. 

PERFORMANCE OF CONTRACT 

person falsely contracting as agent not entitled to, 574. 

principal fictitious or non-existent, 575. 
principal may require, where agent not disclosed, 535. 
with agent supposed to be principal, 536. 

PARTNER 

implied authority of, 128. 

for acquiring or transferring immoveable property, 138. 

for withdrawing suit or proceeding, 138. 

to acknowledge, 132. 

to borrow, 130. 

to lease, 138. 

to mortgage, 131. 

to settle accounts. 133. 

liability of, on documents executed by the partner, 133. 
must act as agent of the firm to bind the firm, 134. 
where no implied authority of, 136. 

PARTNERSHIP 

no presumption of agency in case of dissolution of, 135. 
PAYMENTS 

authorized by custom, 367. 

in respect nf void or illegal transactions, 375. 

PRETENDED AGENT 
liability of, 566. 

PRINCIPAL 

action by, fraud, fraud, misrepresentation, or knowledge of agent 
may be set up in an, 550. 
agent acting as, 523. 

agent cannot personally enforce, nor be bound by contracts 
on behalf of, 523. 

presumption of contract to contrary, 524. 

when contract for a merchant resident abroad, 524, 
527. 

when pi'incipal undisclosed, 524, 626, 
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agent wlien can sae^ 524. 

agency oonpled with mtereat, 628^ 
for money paid by mietake* 527, 
joint Hinda family, 626. 

a^ent auppoaed to be> performance of contract, 566 
agent’s admissions when evidence against tbe^ 508. 
alternative liability of, and agent, where agent personallv liable, 
539. 

creditor’s election, 640 

contracts on behalf of, agent when can personally enforce and 
be bound by them, 528, 524. 
corporation as, 505. 
death of, agent’s authority after, 618. 
definition of, 12. 

equitable obligation of, for benefit derived, 522 
foreign, presumption of contract binding the agent personally in 
respect of contracts on behalf of, 524, 527. 
how far bound when agent exceeds authority, 515, 

when authorized part can be separated from unauthorized part, 
616. 

when authorized part cannot be separated from unauthorized 
part, 515. 

inducing, to act on belief that agent will be held exclusively 
liable, consequence of, 543, 

liability of, for money received by or applied for benefit of, by 
any wrongful or unauthorized act of agent, 604. 
liability of, inducing belief that agent’s unauthoiized acts were 
authorized, 516 

liability of, when agent exceeds authority, 517 
minor, 65. 

misrepresentation by, with knowledge of true facts effect on 
agreements by agent, 504. 
not bound to accept disadvantageous terms, 428 
not bound when excess of agent’s authority is not aepaiable, 515 
notice to agent when and how far equivalent to notice to, 510. 
private instructions by, to agent, how far binding on third persons, 
620 

rights of in respect of property intrusted to an agent, 644. 

privilege from distress of goods and chattels in hands of 
agent, 544. 

to follow property into hands of third persons, 644 
when agent bribed, 546. 

settlement with, effect of, on right of agent to sue personally, 536. 
soveieign state as, 534 
^undisclosed, 524, 528 
wkat acts of agents bind their, 489 

acts within actual, or apparent scope of authority, 489. 
authority by estoppel, 490. 
aiEpress authority, 490. 

fraudulent motive of agent immaterial, 494 
general authority, 490. 
when not liable, 534. 

PEIVATE INSTBUOTIONS 

by principal to agnnt, how far binding on a third party, 52Q« 
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PBOFITS 

acot^ing from agency even by violation of doty by agent must go 
to the princi{>al, 381,059. 
gifts from third pereone to agent, 335,371 r 
loss of, measure of damages for, 849. 
in the case of a gratnitous agent or a volunteer, 335. 
made by the agent with full knowledge and consent of the princi¬ 
pal, 365. 

not acquired in course of agency, 864. 
payment to agent authorized by custom, 367. 
principal’s rights to, in the business of agency, 858. 
secret, made by agent, principal is entitled to, 362. 
unauthorized, of agents, 367. 

PROMISSORY NOTE 

executed by the Karta of a joint Hindu family, liability, 533. 
PRO-NOTE 

benamidar holder of, 533. 

executed by guardian of a minor, liability, 533. 

PRESUMPTION 

of contract binding agent by contracts on 
behalf of principal, and enforcing 
those personally, 523,524. 
foreign principal, 624,627. 
undisclosed principal, 524.528. 
no, of agency in case of dissolution of partnership, 136. 

PUBLIC AGENTS 

Crown not liable for wrongs of, 5U6. 

liability of, for acts done and contracts entered into on behalf of 
the State, 566. 

not liable to third persons for money due to them, 580. 
QUANTUM MERUIT 

principle of, in payment of remuneration to agent, 447, 
RATIFICATION 

authority of agent, conferred by. 170. 
by companies, 274. 

circumstances in which and within what time, can take place, 
^ 51 , 

other circumstances, 263. 
time fur, 252. 

conditions necessary for, 242. 

act or contract to be ratified must be unauthorized, 246. 
must be bv the person for whom the agent professes to act, 
242. 

must be of the whole transaction and not of part,. 260. 
must not be partial, 246. 

principal must have full knowledge of material facts, 246* 
transaction must be subsisting at the time it is ratified, 245. 
unconditional acceptance of the act by the assumed princi¬ 
pal essential, 246. 
differs from estoppel, 241. 
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effect oft 27S, 

em between prmeipiUt «nd tiurd partia^i 264. 
cannot injure thitd person, 27$. 
m the case of oontraot«, 281. 
m the case of tort, 281. 
irrevocably binds the principal, 281. 

on an offer already withdrawn ot on a contiact already 
cancelled, 286. 

on the responsibility of agent, 261. 
partial, 260. 
retrospective, 290. 
expiess, 261, 277. 

when required to be in writing or under seal, 277 
evidence of, 274 
how an act may be ratified, 261 
implied, 261, 275 

modes of, 261,263 

by acceptance of the benefits arising thereunder, 263 
by acquiescence, 268. 

bv bringing an action in a court of law, 267. 
by declaration oi expi'ession of approval, 263 
by proceeding to perform the obligations aiisuig thereunder, 
263 

other illustrations of, 275 
IS of whole and not of part, 260 
may be expressed or implied, 261 
meaning of, 240. 
of a written contract, 274 
of acts of the sub-agent by the piincipal, 482 
of lien, 482 

of contracts made before incorpoiation of company, 243 

partial, effect of, 260 

svhat acts may be ratified, 265 

acts done by public sen ants, 259 
criminal cases, 259. 

only acts of agent oi would be agent. 258 
torts, 269 

ultra vtrejr acts, 256 
unlawful acts, 257 
void acts ab initio, 256 
voidable acts, 257 

when makes the principal responsible for the instrumentality 
employed by the agent in effecting the act of contiact, 287. 
who can ratify, 254. 

capacity to act should be on both occasions when the 
unauthorised act is done and when it is ratified, 255 

BELATIONSHIP 

of principal and agent, nomenclature of parties not conclusive 
evidence^of, 3d. 

BEMUNERATION 

agent’s right to, 417,651,652 

founded on express or implied contract, 417. 
pondittons entitling agent to, 
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agent meat have done wiiat be wae employed to do, 42B» 
agent must baye done vorb bimaelf, 427, 
mere taking jbroulote does not entitle agent to, 428. 
principal not bound to accept dieadvantageouH terms, 428* 
work must be done in reasonable time, 426, 
work must be properly done, 427. 

work must have been done as work in the agency, 427. 
damages for wrongfully preventing agent from earning, 438. 
due only on transactions directly resulting from agency, 422. 
express agreement as to, conclusive, 41B. 
for extra services, 446. 
implied contract as to, 419, 

in cases of misconduct or breach of duty, none, 442,445, 
in respect of unlawful or wagering contracts, none, 441. 
may be payable even though the principal acquires no benefit, 
428. 

no right to, unless there is a contract to pay it, 417. 

of agents for sale-brokers, 433. 

of broker employed for introducing buyer, 662, 

of brokers for negotiating lease, 437. 

of clerk when leaving service without consent, 437, 

of commission agent, 651. 

of life-insurance agents, 437. 

quantum meruit, 446. 

special contract making, only payable if agent^a services profitable 
to principal, 431, 
when agent’s, becomes due, 432 

RENDITION OP ACCOUNT 

meaning of, 388 

RENUNCIATION OF AGENCY 

by agent, 692. 613 

before the fixed time without sufficient cause, compensation 
for, 595 

by mutual consent, 697 
form of, 614 

may be expressed or implied, 699 

principal’s nglit to claim damages for agent^s, for agency, 616 
reasonable notice of, necessary, 601,616. 

effect of want of reasonable notice, 601. 
form of notice, 603. 

termination of agency by, of the business of agency by the agent, 
613. 

when the agent may lawfully renounce, 616, 

^REPRESENT ATTON 

of pretended, may be implied, 671. 

must be effective, 671. 
on a point of law, 672. 

RE9JUDICATA 

in suits for accounts, 408. 

RERPONSifelLITY 

ol agent for the payment of money received by hinq fey the iise ot 
third person, 578. 





HM^OCATION 

p0w^t te re^roke nominatioia of o^baittatod ai^ont, 6&0. 
a^ont's remedy for 595t&d6. 

before ejcetoiae of authority by agent, 597.. 

what amounte* to e:iceroise of authority, 59& ^ 

mutual coueent, 597. 

facta barring principars power of, ^ 

when authority coupled with interest, 606, 
factors for sale of goods, 609. 
when authority coupled with pbligation, 610. 

authority and interest must emanate from the same 
source, 612. 

where express language as to irrevocability, 612. 
may be expressed or implied, 599. 
measure of damages for wrongful, 585, 596, 598. 

^ modes of, 599. 

notice 6f, where necessary, 601. 
form of notice, 60.H. 

of agency by the principal before the fixed time without sufficient 
casue, compensation for, 595. 

termination of agency by, of authority by the principal, 597. 

time from which, operates, 603. 

when authority irrevocable, 605 

when principal may revoke agent^s authority, 597, 

difference between right to revoke and power to revoke, 598, 
where authority ha«i been partly exercised, 609. 

RIGHT OF AGENT 

lien on principal’s right, 463. 
see also under “Lien”. 

in respect of goods bought in his own name, 486. 
of reimbursement and indemnity against the principal, 447. 

See also under “Indemnity”. 

of retainer out of sums received on principal’s account, 487. 
none, to sue principal on contracts entered into on his behalf, 487. 
to an account, 487. 
to interplead, 486. 
to remuneration. 417. 

See also under “Remuneration”, 
to stop in transit, 479. 
to sue, 524. 

RIGHT OP PRINCIPAL 

in respect of property intrusted to an agent, 544. 

privilege from distress of goods and chattels in the hands of 
agent, 544. ' 

right to follow property into hands of third persons, 644. 
on contracts made by agent, 546. 

to benefit gained by agent dealing on his own account in business 
of agency, 364. 

agent becoming seller or purchaser, 355. 
agent lending own money, 367. ^ 

fairness or unfairness of transaction how far material, 357. 
no approbating and reprobating, 368. 
to claim damages for agent’s renunciation of agency, 616, 
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^ ibTOau'nia^ 888, 

|0 flecMt profitii made hy^t 862, 
te eqe a sab-agent, 814 
where agent bf^bed, 646. 

when agent deals on his own acootmt in business of agency without 
principars consent, 362. . 

bight of thibh person 

creditor’s election in holding principal or ctgent or both liable on 
a contract, 540. 

.in dealings with naoney and negotiable securities by agent, 548. 
to Ijold principal or agent or both liable on a contract, 5BS. 

SETTLED ACCOUNTS 

re-opening of, when allowed, 336. 

SETTLEMENT 

between principal and agent affecting recourse to principal, 
549. 

with principal, effect of, 636. 

with or set off against agent affecting rights of principal, 561. 
SOVEREIGN STATE 
as principal, 634. 

SUBSTITUTED AGENT 

agent’s duty in naming, 309. 

relation between principal and person duly appointed by agent to 
act in business of agency, 304. 

when there is privity of contract between the principal and the 
sub-agent, 305. 

SET-OFF 

against agent affecting rights of principal, 561. 
right of, 552. 

where the agent has a lien,654. 

SUB-AGENT 

accounting by, 378. 

bound to exercise discretion as a prudent man, 341. 
definition of, 308. 
principal’s right to sue a,314. 
relations between principal and, 303. 
representation of principal by, properly appointed,304. 
responsibility of,304. 
responsibility of agent for,304,SI 1,312. 
to principaJ,311. 
to third person,312. 
appointed without authority,304. 
termination of anthority of, 622. 
when principal bound by acts of, 309. 

SUCCESSORS 

and representatives of the parties relating to accounts, rights and 
liabilities of,402. 

SUIT 

against principal and agent joii^tly or alternatively,589. 
creditor’s election,540, 
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nrhen tli«re44 » QOptrael to fji«t offset, CHS,OSS. . 

wboo pres^l^tiotregardtetiach ooii^ot»aria6s«624»61^ 

when there ie tJtmcy coupled with mtereat,5S6 

wheii there is foreign principml, 6S4,S$7, 
when there is undmloBecI'principal,SS4028. 
as a general rule principal may sue or he sued inhis own name,54t 
defendant's ri|iht where agent sues in his own name,684. 
prineipal can sue and be sued on a deed though not execute 
in his name,634 
right to sue 

of agent cehses on principal’s inbervention,68&. 

effect of settlement ud|h principal,6S6. 
of agent for money paid by mistake,627. 
of agent of promoters of a company not inrorporated.534. 
of benamidar pro-note bolder, 633. 
of broker, 631. 

of member of joint Hindu family,680 

when agent can sue for injuries to principars property,689 

when agent may sue for injuries to himself,589. 

when can the agent sue in the case of negotiable instruments,53 

for iaccounts,408,409. 

converting money suit into,408. 
form of,408, 
limitation for,409. 
plooh of oause of action, 409. 
when maintainable, 408. 

TEEMINATION 

of sub-agent’s authority, 600 
by death of agent, 622. 

TEBMINATION OF AGENCY 

by destruction or extingusihment of subject matter of agency, 62 
by^happening of any event which renders agency unlawful, 624 
change of law, 624. 

marriage of principal or agent in certain cases, 624. 
other cases, 625. 

war between the nations of the principal and agent, 624. 
by operation of contract of agency itself, 592. 
by efflux of time, 594. 

by happening of the contingency on which the parties h 
agreed that the relation should cease, 596 
by performance. 692, 
by operation of law, 61b. 
by death or incapacity of a party, 692, 616. 
by bankruptcy of agent, 622, 
by bankruptcy of principal, 620. 
by death of agent, 621. 
by death of principal, 616. 
by insanity of agent, 622. 
by insanity otprincipal, 619. 
by some acts of the parties, 597, 
by mutual consent, 679, 
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by by tb« i^jj^ent, 618 . 

form of S14« ^ 

by revocft^i;»i» by tho bSJ. 

differeot^mod^s of, 5ft2. ^ 4 

not to the prejudjeo of agent*^ IViteyM wh<»rft thero ift one 1 % the 
subject matter of agency, 609 ^^ 
time from which, takee effect, 603. 

See also undeV ‘Bevocation’ atvd *Eenol!ciation^ 

THIED PEESON 

Consequence of inducing agent or principal to act on belief that 
principal %r agent #ill be held exclusively liable, 543. 
dealing with an agent with limited authoitityj^520. 
direction from principal to pay over to, 590. 
amounting to assignmenf or charge, 591. 
duty of, to asoertaiir the authority of egent, 516. 
equities between agent and, when an undisclosed prin( ipal ftueau688, 
how far bound, by principaVs private inatructiQns to agent, 520. 
injuries by, to principai’s property, right of agent to sue {ir, 589. 
liability of agent to repay to, 690. 

piav hold either agent or principal or both pliable, in cases whore 
the ag^ent is personall y liable, 589. 
may refuse to fulfil the* contract if agent not disclosed and 
principal discloses himself before the contract is completed, 

636. 

only one action against, 590 
principle of estoppel in relation to, 11. 

private instructions by a principal to agent how far binding on a 
520. 

relations between agent and. 669 
right of principal to follow property into hands of, 544. 
rights and obligations of, in respect of performance of contract witt 
agent supposed to be piincipal, 536. ^ 

trespasses and injuries committed by, agent*8 right to sue for, 689 
with notice of excess of authonty of agent, 621 

TIME 

for rendering account, 991. 

from which accounts shottld be re-opened, 398. 

TORTS 

committed by agent acting within the scope of his authority, 
liability 41 principal and agent, 496 

act done during course of employment, 602. 
effect of judgment in, tort against principal or agent * contribution 
607. 

trade unions whether responsible for torts of workmen or ihastera 
507. 

TRADE UNIONS 

tortious acts committed by or on behalf of, liability for, 607. 

transit 

agent’s right of stoppage in, 479. 

TRUSTEE 

ageiit purchasing property becomes a, 372, 





